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The District Court adjudged claim 3 of the Smith

patent No. 2,001,271 to be infringed by the manufacture



and sale of gate valves as exemplified by defendant's

gate valve bonnet Type A and by defendant's gate valve

bonnetless Type B, as shown and illustrated by de-

fendant's Exhibit D, plates 2 and 3, respectively. [Con-

clusions of Law No. II, p. 34, and Judgment, p. 35,

Transcript of Record.]

Appellants, The United States National Bank of

Portland, Oregon, Trustee, and Walter G. E. Smith,

have appealed from the judgment of the United States

District Court for the District of Oregon, wherein the

Court found, adjudged and decreed:

"The accused machines have recesses but do not
have cavities and I therefore find that claims 1, 2, 5

and 6 have not been infringed." [Oral Opinion Dec.

31, 1952, p. 19, and Finding of Fact No. XI, p. 29,

Transcript of Record.]

"In this case * * * the patented structure rep-

resented only a minor improvement in a highly

developed art '^' * *."

"I find that a reasonable royalty is 1^4% of the

total sales price of all the valves manufactured and
sold by defendant between April 13, 1950 and May
14, 1952, which, according to my calculations,

amounts to $2,962.16." [Oral Opinion, June 17, 1953,

p. 22, and Finding of Fact No. XIII, p. 30, Tran-
script of Record.]

"That plaintiffs have and recover from defendant
general damages which shall be due compensation
for the making, using and/or selling of the combi-
nation of the inventions of the Letters Patent in

suit, which damages shall be in the principal sum
of $2962.16, together with interest thereon at tlie

rate of six per cent (6%) per annum from May 14,

1952, until paid." [Judgment, p. 35, Transcript of

Record.]



JURISDICTION

The District Court had jurisdiction under the Patent

Laws (Title 28, United States Code, Section 1338),

which provides:

"(a) The district courts shall have original jurisdic-

tion of any civil action arising under any Act of

Congress relating to patents, copyrights and trade-

marks. * * *"

Jurisdiction is pleaded in paragraph IV of the Bill of

Complaint [Transcript of Record, p. 4]. This Court has

jurisdiction of this appeal (Title 28, United States Code,

Section 1291).

STATEMENT OF THE CASE

The Smith patent in suit, No. 2,001,271, relates to a

valve for controlling the flow of pulp stock in a pulp

mill. Pulp stock consists of the ultimate fibers of wood

separated by treating wood chips in a digester at elevated

pressures in the presence of an acid. The individual fibers

^'averages probably one-thousandth of an inch in diameter

and from a sixteenth to an eighth of an inch long." [p.

107, Transcript of Record]. A slurry is made of the wood

fibers and water and this mixture is conveyed through

pipe lines under pressure and by gravity flow through

flumes and header boxes in the pulp mill. Pum.ps and

valves are mounted in the pipe lines and gates are pro-

vided in the walls of the header boxes for controlling

and directing the flow of the pulp slurry. A header box

in a pulp mill is similar to a header box in an irrigation



ditch and usually is equipped with gates in two or three

of its side walls, which gates are employed to direct the

flow from the header box to the desired flume [p. Ill,

Transcript of Record]. If all gates were to be closed and

the flow to the header box continued, the slurry would

overflow the header box in the same manner that a river

would overflow a dam if all the gates in the dam were

to be closed [p. 117, Transcript of Record].

A head gate of the type used to control the flow of

water from an irrigation ditch is shown in the patent

to Hedrick, No. 988,777. This same type of gate was

used in the header boxes in pulp mills in the latter part

of the year 1929 [pp. 93-94, Transcript of Record].

A valve is a device for controlling the flow of fluids

in a pipe line, and is a completely enclosed structure so

that pressure may be maintained on either or both sides

thereof. A valve may be said to be a device for con-

trolling fluids under pressure, whereas a head gate is a

device for controlling the flow of fluids under gravity.

Both valves and head gates are employed in a pulp mill.

Prior to the invention of the Smith valve the pulp

and paper mills used plug valves—a cylindrical casing

with a rotating plug with a round hole through the plug

which could be brought into registry with inlet and out-

let openings in the cylindrical casing. The fine fibers

would collect between the rotating plug and the housing

and become so tightly cemented therebetween as to

make the valve difficult to operate. Another type of valve

in use in pulp mills prior to Smith was the Reed valve

—

wherein a piston entered a cylinder to close inlet and



outlet orifices by blocking them off. The fine pulp would

adhere to the walls of the cylinder and piston and make

it impossible to move the piston to operate the valve

[pp. 58 and 70, Transcript of Record].

The wedge type gate valve "is not a conventional

stock valve to which the valves in suit more specifically

relate" [p. 54, Transcript of Record] and each and every

one of the witnesses called to testify at the trial of this

case testified that wedge type gate valves were not used

in pulp mills. Mr. Buckhorn, chief counsel for the de-

fendant, addressed the Court thus:

"Your Honor, I object to that last question and
again for the reason that the wedge gate valve is

not a conventional stock valve to which the valves

in suit more specifically relate. The wedge gate valve

is never used in a stock flow line but is used merely
in clear fluid line, a clear water line or something
of that sort. It is not a conventional valve in a con-

ventional flow line." [p. 54, Transcript]

Wedge type gate valves are exemplified by patents to

Belfield, No. 105,027; Hewes, No. 127,768; Allt, No.

233,180; Lunken, No. 494,579; Lunkenheimer, Nos. 494,-

581 and 494,582; Patterson, No. 985,444; Snow, No.

1,179,047; Gill, No. 1,613,509; and Barker, No. 1,751,-

122. The reason wedge type gate valves were not in use

in pulp flow lines is tliat the valve gate, under control of

the valve stem, is first moved to a position spaced

longitudinally of the valve from the seat and is then

moved into contact with the seat by some kind of wedg-

ing means which wedges the gate against the seat to

close the valve. In the wedge type of valve there is no

cleansing of the seat by the descending gate, or in fact



any contact between the gate and the seat until the gate

has been lowered into position opposite the seat and is

wedged against the seat by the wedging devices [p. 121,

Transcript of Record]. If used in a pulp mill to control

the flow of pulp, the fibers would adhere to the face of

the gate and to the seat and prevent the valve from

closing.

Smith conceived a valve particularly adapted for

controlling the flow of pulp stock in a pulp and/or

paper mill. He describes the problem to be solved in

the following language:

"Heretofore, in such valves, the pulp stock or

other material tended to collect or lodge in the

grooved valve seat, so that when the valve member
is being closed the pulp is pressed between the valve

and its seat and not only eventually prevents the

valve from being entirely closed, but forms a hard
tenacious, cement-like mass that resists the opening
of the valve, and also lodges between the valve and
the faces of the seat and tends to spring the valve

member so that it is operated with difficulty."

[Smith patent, col. 1, lines 5-15]

He then sets forth as the principal object of his inven-

tion the provision of a gate valve having means to pre-

vent the accumulation of the pulp fibers on the valve

seat. The principal object of the invention is stated as

follows

:

"The principal ol ject of my invention is to pro-

vide a gate valve especially adapted for controlling

the flow of heavily laden material through a pipe
line without permitting the lodging of material on
the valve seat and the springing or bowing of the

gate out of shape by material collected in the said

seat, or by the pressure in the pipe line." [Smith
patent, col. 1, lines 33-40]



A further disadvantage incident to the use of gate

valves in pulp mills prior to the invention of the Smith

valve was the fact that in prior art valves the groove

for the gate extended all the way down the sides and

across the floor of the valve and, as stated in the Smith

patent, "the pulp stock or other material tends to collect

in the guideways or grooves of [for] the gate and cause

the latter to bind and makes it very difficult to operate.

This is aggravated by the fact that the pulp, if permitted

to dry, forms a hard glue-like substance from which the

gate may only be broken away by taking the valve

housing apart."

See also testimony of M. L. Edwards, describing this

problem, at pages 109-110, Transcript of Record. Also

testimony of Walter G. E. Smith at page 80, Transcript

of Record.

A further object of the Smith valve was to provide a

solution for this problem, and the Smith patent so states:

"A further object of my invention is to provide

a gate valve which will not accumulate material in-

terfering with the closing of the gate, but is self-

cleaning." [Col. 1, lines 41-44]

"Further, the guide grooves in the housing walls

for the gate are cut away at their lower ends on
the inlet side by the said recess in the bottom of the

housing, whereby material collecting in the said

grooves may be cleared away by the downward
movement of the gate." [Col. 1, lines 49-54]

Smith recognized two major problems in connection

with controlling the flow of pulp stock in a pulp or

paper mill: (1) the tendency of the pulp fibers to ad-

here to the face of the valve seat and to the face of the
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gate and prevent the valve from closing; and (2) the

accumulation of pulp stock in the guide groove for the

gate, and particularly in that portion of the groove

across the floor of the valve, which would prevent the

gate from being lowered into the groove and into con-

tact with the seat.

Smith solved these problems by omitting the wall

of the groove for the gate across the floor of the valve,

thus forming a recess on the inlet or upstream side of

the gate, and by providing a gate which would scrape

the pulp stock from the face of the seat into the recess.

The Smith patent describes this structure and its func-

tion as follows:

"By this construction any pulp stock or other

material which may collect on the face c of the

housing part c is scraped off by the gate h into the

recess / hence is prevented from being compressed
or otherwise adhering to the valve housing, or in-

terfering with the operation of the valve. When the

gate is again opened, the material so collected in

the recess will be carried away by the flow of mate-
rial through the gate valve." [Col. 2, lines 41-49]

"Further, the grooves ^ in which the gate h is

slidable are cut away as at m at the bottom on the

inlet side, down to the inclined bottom surface, y,

see Figs. 1 and 5; thus any stock that has accumu-
lated in said grooves is scraped off by the edge of

the gate and discharged on to the bottom surface or

floor of the housing and carried away with the next

flow of material thru the gate valve." [Col. 3, lines

16-23]

Original claims 6, 7 and 8, submitted with the appli-

cation for patent as filed, described the recess in the

floor of the valve in the following language:



«'* * * a recess in the floor of said housing on
the inlet side of said gate, said recess extending

laterally whereby the walls of said guide grooves

of the gate are cut away by the recess on the inlet

side, * * *."

In the Smith valve the seat is on the downstream or

outlet side of the gate. The seat is formed by the face c'

of the housing part c and supports the gate against the

thrust of the pressure of the inlet fluid as the gate is

being closed. Since any pulp stock which has accumu-

lated on the face of the seat, or in the guide grooves for

the gate, is scraped off by the descending gate and dis-

charged into the recess in the floor of the valve on the

upstream or inlet side of the gate, when the gate is

opened such material is flushed up and over the lower

portion of the transverse wall which forms the seat and

is carried away by the flow of material through the

valve. In prior art patents for gate type valves, such as

Gill No. 1,613,509, any such recess was on the down-

stream or outlet side of the gate and the wall of the

guide groove on the upstream side caused the pulp stock

to accumulate in the groove much in the same manner

as snow accumulates or "drifts" on the lee side of a

snow fence or other obstruction.

The patent recites that the outlet port in the Smith

valve is formed V-shaped at the bottom, as at /,

"whereby the outlet opening, as the gate is closed,

is diminished laterally by the wall portion Y at an
equal and uniform rate and the gate is thus sup-

ported at its sides as it is closed, and the pressure

of the material on the gate, which increases relative-

ly to the decreased size of the opening, is prevented
from springing or bowing the gate against the outlet
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port, and thus interfering with the operation of the

gate. This is particularly important for the reason

that in providing the lower edge of the gate with a

beveled edge, it is somewhat weakened, and the

tendency to be bowed by the pressure of the stock

is increased."

The V-shaped outlet opening was thought to be neces-

sary should pipe line pressures run from 125 to 150

pounds per square inch, but, since "actual pulp mill

pressure is rarely over 30 it made a lot of difference"

[p. 87, Transcript]. The Smith valves are made with

round outlet openings, and a 14 inch valve installed

twenty years ago in the Crown Zellerbach mill at

Camas, Washington, and having a round outlet opening

is still in use [p. 78, Transcript]. Mr. Harold S. Hilton,

sales engineer for the defendant company, designer of

the infringing valves, testified that with the same area of

opening of the outlet port the transverse wall of the in-

fringing valve would provide the same amount of sup-

port for the gate as in the Smith valve.

Defendant's gate valves embody each and every

structural element of the Smith valve. Defendant's gate

valve bonnetless type B is substantially a Chinese copy

of the Smith valve. Both the Smith valve and the in-

fringing valve are made of several separate parts. In

each valve the housing for the inlet port is bolted to the

housing for the outlet port with a spacer plate positioned

between the meeting ends of the housings to form a

guide groove for the gate. In each of these valves the

face of the end wall of the housing for the outlet port

forms the seat and supports the gate against the thrust
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of the pressure of the inlet fluid. In each valve any stock

that has accumulated on the face of the seat or in the

guide grooves is scraped off by the edge of the gate and

discharged onto the bottom surface or floor of the hous-

ing on the inlet side of the gate and is carried away with

the next flow of material through the valve. In each

valve the wall of the guide groove for the gate is cut

away (or omitted) on the inlet side of the gate, thus

forming a recess (but not a groove) in the floor of the

housing on the inlet side of the seat. In a valve in which

the housing is of rectangular shape at mid-portion (as

illustrated in the Smith patent) the recess in the floor

of the housing extends laterally to such extent that the

walls of the guide groove on the inlet side are cut away.

In defendant's valves the housing is round, but in each

valve (types A and B) the walls of the guide groove on

the inlet side also are cut away by the recess formed in

front of the ''transverse wall" or valve seat.

SPECIFICATIONS OF ERROR

Appellants rely upon each of the errors assigned by

them in the Statement of Points on Appeal, filed June

14, 1954. For convenience of the Court these assignments

of error may be grouped and discussed by groups, as

follows :

I. The District Court erred in finding claims 1, 2, 5

and 6 of the Smith patent in suit not infringed by valves

manufactured and sold by defendant for the reason that

each of these claims provides for cavities at the bottom
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oi the side wall on the inlet side, and the accused valves

have recesses but do not have cavities [Oral opinion,

December 31, 1952, p. 19, Transcript]. Statement of

Points on Appeal, paragraphs numbered 1 and 2.

II. The District Court erred in holding that the

patented structure of the Smith patent in suit repre-

sented only a minor improvement in a highly developed

art [Oral opinion, June 17, 1953, p. 22, Transcript].

Statement of Points on Appeal, paragraph 3.

III. The District Court erred in refusing to use

plaintiffs' established royalty as the measure of damages

to be assessed against defendant for infringement of the

Smith patent in suit, and in refusing to find that plain-

tiffs are entitled to receive as damages a royalty com-

puted at the rate of five per cent of the total sales price

of all the valves manufactured and sold by defendant

between April 13, 1950 and May 14, 1952, which is the

royalty established by all licenses given and granted

prior to the commencement of the acts of defendant

complained of [Oral opinion, June 17, 1953, p. 22,

Transcript]. Statement of Points on Appeal, paragraphs

numbered 5 and 7.

IV. The District Court erred in holding that plain-

tiffs were entitled to receive as damages royalties com-

puted at a rate of no more than one and one-half per

cent of the total sales price of all the valves manufac-

tured and sold by defendant between April 13, 1950 and

May 14, 1952, which royalties at such rate amount to

$2962.16 [Oral opinion, June 17, 1952, p. 22, Tran-

script]. Statement of Points of Appeal, paragraph 4.
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V. The District Court erred in refusing to find that

plaintiffs were entitled to receive as damages additional

royalties computed at the rate of seven and one-half per

cent of the total sales price of all the valves sold by

defendant in the eleven Western states between April

13, 1950 and May 14, 1952 in direct and unlawful com-

petition with plaintiffs' licensee. Western Machinery

Company [Findings of Fact No. XX, p. 24, Transcript].

Statement of Points on Appeal, paragraph 6.

SUMMARY OF ARGUMENT

I. The improvements which characterize the Smith

valve, and which distinguish it from all gate valves

known theretofore were new, novel and patentable at

the time Smith made application for Letters Patent

therefor. These improvements constituted a very real

contribution to the art and provided a solution for a

very real problem in the handling of paper and pulp

stock.

The prior patents cited by the Examiner at the Pat-

ent Office during prosecution of the Smith application

were not pertinent to the invention. The greater number

of them relate to wedge type valves in which the gate

does not contact the seat until the gate has been moved

to closing position, so that there is no scraping of the

seat by the gate in any such wedge type valve. Claims

broadly defining the Smith invention were allowed not-

withstanding the citation of such patents. The District

Court found, therefore, that "the arguments of the law-
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yer [who prosecuted the Smith appHcation for Letters

Patent] * * * and his attempt to distinguish Gill and

Hedrick do not constitute file wrapper estoppel."

Plates 1, 2 and 3 of defendant's exhibit D show iso-

metric views of the Smith valve and of defendant's

bonnet type valve (type A) and defendant's bonnetless

type valve (type B). These drawings show the gates, the

grooves formed in the side walls of the housings, the

transverse walls or seats which support the respective

gates against the thrust of the pressure of the inlet fluid,

the floor of each valve on the inlet side of the gate, the

fact that each gate is provided with a cutting edge, and

the recess in the floor of each valve on the inlet side of

the gate formed by omitting the wall of the groove on

the inlet side of the gate.

In comparing the valve structures as shown in these

views, let it first be understood that the rings welded to

the valve housing in defendant's bonnet type gate valve

are part of the housing. It makes no difference whether

defendant casts his housing in one piece or fabricates it

from a number of pieces welded together. Welding makes

the parts integral, and they are one. The Smith claims

call for "grooves formed in the side walls of the hous-

ing". Grooves formed by spaced rings welded to the

tubing in defendant's device are as much "grooves form-

ed in the side walls" as grooves formed by so casting the

housing in plaintiffs' device. Defendant is trying to make

the Sfnith claims say: "recessed into the side walls", and

to make this mean something different than "formed in

the side walls", which is the language of the claims.
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Plate 2 of defendant's exhibit D shows defendant's

bonnet type gate valve wherein the spaced rings 15 and

16 welded to the valve housing provide "grooves formed

in the side walls". The ring 16 on the inlet side of the

valve is cut away to provide a recess in the floor of the

valve housing. The cut ends of the ring form V-shaped

cavities wherein the V lies on its side, and thus the

cavity shaped by the angle formed by the end of the

ring with the circular wall is not wholly unlike the cavi-

ties in plaintiffs' valve. These cavities certainly do con-

nect with the grooves within which the gate is slidable,

and serve the purpose of assisting in the escape of mate-

rial scraped off by the gate while being closed. This

material escapes into the recess in the floor of the valve

between the ends of the ring, from whence it is swept

over the solid ring on the outlet side of the gate when-

ever the gate is opened.

Plate 3 shows defendant's bonnetless type gate valve

wherein the lower half of the housing at the gate is

made in a shape created by overlapping circles. The

floor of the valve on the outlet side of the valve is on

the arc of one circle, whereas the floor of the valve on

the inlet side of the valve is on the arc of a circle whose

center is spaced from the center of the first circle by a

distance equal to the height of the transverse wall 15.

The difi"erences between plaintiffs' and defendant's

valves in this respect exist largely because of the differ-

ence in shape of the outlet port—one being round and

the other square. If both were the same shape, then dif-

ferences would disappear, because, basically, the same

type of structural elements is involved.
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Defendant says that the greater portion of the flange

in the type B valve, and the lower ring portion of the

type A valve, on the inlet side of the gate, are omitted.

Defendant further says that these portions are omitted

to eliminate the formation of a pocket at the lower end

of the gate which might fill up with debris. Let the

Honorable Court understand that the forward wall of

the groove in plaintiffs' valve is removed for exactly the

same reason. Each valve has the same features (in

slightly different form) to serve exactly the same func-

tion. Defendant's valve is so closely a copy of plaintiffs'

valve that it needs must take the novel features of plain-

tiffs' construction along with those portions which are

conventional in valve construction. It is plaintiffs' con-

tention that defendant's valve utilizes structural features

which are the full mechanical equivalents of the same

parts employed by plaintiffs and which perform the same

functions, and that plaintiffs' patent is entitled to a

range of equivalents which is inclusive thereof.

II. The structural features of plaintiffs' valve, which

differentiate it from valves known and in use prior to

December 3, 1930 (the date of filing of the application

which matured as the Smith patent in suit) are these:

(a) The seat for the gate is on the outlet side of

the gate, the gate being held against its seat during

movement between open and closed positions by

closely fitting grooves in the valve housing and by

the force of the fluid flowing through the valve. De-

fendant's valve utilizes this feature of Smith's con-

tribution to the art.
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In single wedge type gates such as shown by Gill,

Belfield, Lunkenheimer, Patterson, and others, the gate

does not engage the seat until almost in the closed posi-

tion, at which time it is wedged against the seat by the

action of the wall 6 in Gill, the inclined ribs ff in Bel-

field, the wedging piece G in Lunkenheimer, and the

guide surfaces KK in Patterson. These wedging elements

thrust the gate forward against the force of the flow

through the valve with a sudden motion, so that there

is no contact with the valve seat by the descending valve,

as in plaintiffs' and defendant's valves, until the gate is

almost in closed position,

(b) Because it is held tightly against its seat,

the gate in plaintiffs' valve is provided with a cut-

ting edge to scrape material from the face of the

seat and to plow material from the guide grooves

away from the lower portion of the seat when the

gate reaches closed position.

The Brooks patent shows a knife edge on the gate,

which sharpened edge 19 is provided for cutting into

short length objects of any appreciable length which may

be passing through the valve. The gate 9 of Brooks is

not expected to scrape material from the valve seat, for

the reason that the seat is on the upstream or inlet side

of the gate, and pulp fibers and the like material would

not tend to adhere thereto, but, rather, to the outlet

side of the groove. The knife edge of Brooks' gate would

not scrape material from the walls of the groove on the

outlet side of the gate for the reason that it does not

contact that side of the groove, but, rather, is pressed
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against the seat on the inlet side of the gate, as in the

Gill, Patterson and Belfield patents.

Defendant's structure follows plaintiffs' teaching in

this respect, and defendant's gate is made to scrape

material from the valve seat on the outlet side of the

gate.

(c) The wall on the inlet side of the groove in

which the gate slides is omitted at the floor or

lower portion of the valve housing.

This structure is not shown in any prior art patent.

The construction is practical for the reason that, once

the gate is closed, the pressure of fluid on the inlet side

of the gate holds the gate against the seat. The omitted

wall of the groove provides a recess on the inlet side of

the gate into which the material scraped from the guide

grooves and from the face of the valve seat can collect

without interfering with the action of the gate. This is

an extremely important feature of the Smith valve, and

defendant has copied this feature in an infringing struc-

ture.

(d) The valve housing is so shaped [provided

with cavities] at the lower ends of the guide grooves

to enable material to flow from the grooves ahead

of the descending gate. These "cavities" are the edge

portions of the recess in the floor of the inlet side

of the housing, and are provided to permit material

to get away from the lower ends of the guide

grooves.

There is no disclosure of this element in the prior

art. Defendants' valves embody the full equivalent of
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this feature by a structure which provides that the mate-

rial which is removed from the grooves by the descending

gate can flow away from the lower ends of the grooves

and out into the recess created by the omitted forward

wall of the grooves.

(e) In the Smith valve, the gate is made of suf-

ficient length so that even in closed position it ex-

tends through the stuffing box so that accumulations

of pulp in the bonnet cannot interfere with move-

ment of the gate, as could happen in the valve

where the entire gate descends out of the bonnet,

leaving the empty bonnet to fill with pulp, as in

Gill.

This feature is not shown in the prior art, for the

reason that this type of construction was not known to

the art before the advent of the Smith valve. Defendant

employs the same construction in the valve shown on

Plate 3. The construction is shown in the pictorial rep-

resentation at the upper right-hand corner of the draw-

ing.

(f) A transverse wall separating the inlet and

outlet ports and provided with an opening, which

wall supports the gate against the thrust of the pres-

sure of the inlet fluid while the gate is being closed,

whereby the cutting edge of the gate makes a rela-

tively oblique cut through the material located in

the opening.

No prior art patents show the transverse wall sup-

porting the gate against the thrust of the pressure of the

inlet fluid, the gate being held against the wall during
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movement from open to closed position, to make an

oblique cut through material located in the opening.

Defendant's valves utilize this exact structure. The trans-

verse wall of defendant's valves support the gate

against the thrust of the pressure of the inlet fluid in

exactly the same manner as does the transverse wall of

the Smith valve. Defendant's own witnesses so testified.

III. Plaintiffs have proved the existence of estab-

lished royalties by introducing in evidence copies of the

licenses granted to Crane Company and to Crane Com-

pany of Canada for the exclusive manufacture, sale and

distribution of the patented valves, except in the eleven

Western states of the United States, for which the

licensees paid a license fee or royalty of 5% of the sales

price. These licenses were granted in 1938 and 1939,

respectively. In 1945 plaintiffs granted an exclusive

license to Western Machinery Company of Portland,

Oregon, for the territory not covered by the Crane Com-

pany license. Western Machinery Company agreed to

pay a license fee or royalty of 12^%, but it is under-

stood that the royalty payment was split, 7^% to Smith

for the use of drawings, specifications and patterns, and

5% to the owners of the patent as royalty for the

manufacture, use and sale of the patented valve. Thus,

it appears that in the United States two licensees enjoyed

the exclusive right to make, use and sell the patented

valve in their respective territories, and in Canada a

third licensee acquired the exclusive right to make, use

and sell the patented valve throughout that country. Each

of the licensees was required to pay a royalty of 5% of
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the sales price for the right to make, use and sell the

valves.

The fact that there was but one license fee for a

given territory does not prevent plaintiffs from estab-

lishing the fact of established royalties. In Reliance Con-

struction Company et al v. Hassam Paving Company et

al., CCA. 9; 248 F. 701, the Oregon Hassam Paving

Company was granted the exclusive right, license and

privilege to make, use and sell the patented invention

within the state of Oregon. In that case the Ninth Cir-

cuit Court of Appeals held that the license fee was an

established royalty. In Carley Life Float Company v.

United States, 13 Pat. Q. 112, the Court of Claims held

that in a suit against the United States to recover just

and reasonable compensation for infringement, brought

by the owner of the patent who had granted an exclu-

sive license to manufacture and sell, the percentage of

the selling price of the patented article paid by the ex-

clusive licensee was a proper basis for the determination

of the compensation due the plaintiff by reason of the

infringement. The Court quoted with favor the excerpts

from Clark v. Wooster, 119 U.S. 322, 326.

Plaintiffs also have proven the nature of the inven-

tion, its utility and advantages and the extent of use

involved. Crane Company has been a licensee under

the patent since 1938, and has supplied the Smith valve

to the paper and pulp industry since that date. The

advertisements running in Time Magazine, of which a

tear sheet is in evidence in this cause (plaintiffs' exhibit

No. 21), illustrates the general acceptance and utility of
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the valve. The royalty paid was 5% of the sales price.

The fact that defendant manufactured and sold infring-

ing valves for which sales between the dates of April 13,

1950 and May 14, 1952—a period of two years and one

month—amounted to $197,476.73, itself indicates the

value and demand for the valve and the fact of its

universal acceptance by the pulp and paper industry.

The three licensees have assumed the patent to be valid,

and respected plaintiffs' rights therein, and have con-

tinued to pay the required license fees up to the date of

expiration of the patent, notwithstanding defendant's

infringement thereof.

The Court has erred in finding that defendant shall

have had the privilege of doing business under the patent

for a less fee than was paid by the legitimate licensees.

It should be the other way around. The language of the

Ninth Circuit Court of Appeals in Reliance Construction

Company et al. v. Hassam Paving Company, et al., su-

pra, is a just and proper pronouncement of the equities

in such cases. It will be remembered that in that case

the Court held that the royalty charged an exclusive

licensee, who invested capital and incurred the expense

of preparing plants and entered into the business of

supplying the patented articles, would be an inadequate

royalty and measure of damages for infringement. The

Court said:

"For the infringer in this case to pay the licensee

damages measured [in the figures of the same roy-

alty as paid by a legitimate licensee] would not

meet the demands of justice."
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In General Motors Corporation v. Blackmore, 53 F. 2d

725, Circuit Judge Hickenlooper said that the infringer

was not entitled to equality of treatment with the

licensee, and certainly not preferential treatment. In the

present case the Court has given the infringer preferen-

tial treatment by assessing a royalty of 1^% for the

infringement, whereas the legitimate licensees have paid

a royalty of 5%.

IV. In fixing a reasonable royalty for infringement

[as differentiated from an established royalty], the pri-

mary inquiry is what the parties would have agreed to

do, if both were reasonably trying to reach an agreement,

in the determination of which the commercial situation

must be considered.

In Egry Register Co. v. Standard Register Co., 23 F.

(2d) 438, 443, the Circuit Court of Appeals for the 6th

Circuit adopted the following theory of recovery on the

basis of "reasonable royalty"

:

"To adopt a reasonable royalty as the measure of

damages is to adopt and interpret, as well as may
be, the fiction that a license was to be granted at

the time of beginning the infringement, and then to

determine what the license price should have been.

In effect, the court assumes the existence, ab initio

of, and declares the equitable terms of, a supposi-

tious license, and does this nunc pro tunc; it creates

and applies retrospectively a compulsory license."

Pertinent to this subject is the statement of District

Judge Clark, speaking for the Court of Appeals for the

Ninth Circuit in The Filtex Corporation v. Atiyeh, 103

USPQ 197:
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"As to what would be a reasonable royalty

presents a serious question. Many factors determine

a reasonable royalty other than the precise improve-

ment. The entire unit must be considered. However,
it must be borne in mind that the defendant in this

case is the wrongdoer and as stated in Horvath v.

McCord Radiator & Mfg. Co. et al., 100 F. (d 326-

335, 40 USPQ 394, 402-403:

" 'McCord is an infringer and the burden
must be placed upon it as a wrongdoer and it

is the duty of the Court to find for Horvath
with reasonable approximation that to which
he is entitled and in so doing, there is no duty
to exercise meticulous care to avoid a hardship

on McCord.'

"It is earnestly contended by the defendant that

the royalty of ten percent allowed by the master

was too high, but from an examination of the record

we see no reason which would warrant disturbing

the findings of the master or the finding of the trial

Court sustaining his finding."

In the instant case it can hardly be expected that the

plaintiffs would have granted defendant a license at a

lesser royalty or license fee than prior licensees were

paying. To do so would have been to grant defendant a

preferential position in the trade—and when one con-

siders the larger volume of sales by Crane Company and

the years of its satisfactory operation under the license,

it is inconceivable that plaintiffs would grant defendant

a license that would be detrimental to the prior licensee.

V. Plaintiffs' losses are two-fold:

(1) Loss suffered by the United States National

Bank, Trustee, of royalties computed at the rate of

5% of the total sales price of all valves manufactured
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and sold by defendant between April 13, 1950 and

May 14, 1952. Defendant's total sales of all valves

manufactured and sold between April 13, 1950 and

May 14, 1952 amountd to $197,476.73, and plaintiff,

The United States National Bank, Trustee, is en-

titled to recover from defendant damages computed

as 5% of this amount, which is the sum of $9873.84.

(2) Loss suffered by Walter G. E. Smith of

7^% of the total sales price of all said valves

manufactured and sold by defendant between April

13, 1950 and May 14, 1952. This statement of plain-

tiffs' losses is based on the assumption that plain-

tiffs' licensees would have manufactured and sold

the valves which defendant manufactured and sold

had defendant not infringed the Smith patent. This

is believed to be a logical and safe assumption for

the reason that the Smith valve has been universally

accepted by the trade, and the Smith licensees were

the only manufacturers of this type of valve up to

the time of defendant's appropriation thereof. Since

Western Machinery Company was an exclusive

licensee for the territory of the eleven Western

states, it is reasonable to assume that Western Ma-
chinery Company would have received orders for

valves which defendant sold in this territory. Defend-

ant's sales in the eleven Western states amounted to

$179,617.93, and plaintiff, Walter G. E. Smith, is

entitled to recover from defendant damages com-

puted as 7^% of this amount, said damages

amounting to $13,471.34.
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ARGUMENT

There is error in the District Court's finding that the

valves manufactured by defendant do not provide cav-

ities in the side walls of the inlet ends of defendant's

valve housings connected with the guide grooves in

which to receive the material scraped off by the gate

while being closed.

The Smith Valve

Plaintiffs contend that the "cavities connecting with

said grooves in which to receive the material scraped off

by the gate while being closed", as recited in claim 1

of the Smith patent, is one and the same thing as the

recess ; shown in the drawings, described in the speci-

fications, and named as an element in claims presented

during prosecution of the application.

It must be remembered that the principal object of

the Smith invention was to provide a gate valve espe-

cially adapted to control the flow of heavily laden mate-

rial through a pipe line without permitting the lodging

of material on the valve seat and the springing or bow-

ing of the gate out of shape by material collected on the

said seat, or by the pressure in the pipe line [p. 1, col.

1, lines 33 et seq.].

The description of the valve in the Smith patent

recites that the guide grooves in the housing walls for

the gate are cut away at their lower ends on the inlet

side by the recess in the bottom of the housing, whereby
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material collecting in the grooves may be cleared away

by the downward movement of the gate [p. 1, col. 1,

lines 49 et seq.]. There is no description in the Smith

patent of cavities m in the wall of the housing. The

description of the valve says that the floor of the valve

slopes downward from the inlet port e toward the seat

k of the gate h to provide a recess /". The specification

also says that the grooves g in which the gate is slide-

able are cut away as at m [it is the front wall of

grooves g which are cut away] down to the inclined

bottom surface ;'. In other words, insofar as the Smith

valve is described in the patent, the reference letter m
is intended to show where the groove g is cut away on

the inlet side down to the inclined bottom surface j in

order that stock which accumulates in the grooves, and

which is scraped off by the edge of the gate, will be

discharged onto the bottom surface j of the housing.

From thence it may be carried away with the next flow

of material through the gate.

The reason for cutting away the bottom portion of

the wall oi the groove on the inlet side is so that any

stock that has accumulated in said groove, and which

may be scraped off by the edge of the gate, will be

spilled out of the groove onto the bottom surface or

floor of the housing, to be carried away with the next

flow of material when the gate is opened.

This fact is uncontrovertible: Smith did not describe

a cavity m. The word "cavity" does not appear in the

application as filed, nor in the specification of the patent

as granted. Smith did not use the letter m to point to
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a cavity in the side walls of the housing, but rather to a

cut away portion of the inlet side of the wall of the

groove g. This is the meaning of Smith's statement on

page 1, column 1, lines 49 et seq., where he says:

"The guide grooves in the housing walls * '•' * are
cut away at their lower ends on the inlet side by
the recess in the bottom of the housing."

It is the lateral extension of the recess j—the recess in

the floor of the housing on the inlet side—which cuts

away the wall of the groove g on the inlet side as

shown at m.

Defendant's Bonnetless Type B Valve

Plate 3 of defendant's exhibit D shows a bonnetless

type (Type B) of valve which incorporates all of the

elements of plaintiffs' construction and closely resembles

the Smith valve. The valve is made of a housing in two

parts—an inlet part and an outlet part v/ith a spacer

plate interposed therebetween to form grooves in the

side walls of the housing in which the gate slides. The

wall of the grooves on the outlet side is formed by the

face of the outlet portion of the housing, and this face

forms the transverse wall against which the gate slides,

exactly as in the Smith valve. Because of the closely

fitting walls of the grooves, the gate slides against the

face of the transverse wall as the gate moves from open

to closed positions.

In defendant's valves the gate is tapered or beveled

at its lower edge towards the outlet side to form a knife

edge to scrape material from the face of the transverse
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wall and to plow material from the guide grooves and

away from the valve seat as the gate approaches closed

position.

In defendant's valve, shown on Plate 3 of defendant's

exhibit D, the floor of the inlet side of the housing in-

clines downwardly toward the cutting edge of the gate

when in closed position. This can best be seen by ex-

amination of the side elevation of the valve shown at

the upper left-hand corner of defendant's Plate 3.

The recess formed in the floor of the inlet side of

the housing extends laterally (from side to side of the

housing) and cuts away the walls of the grooves for the

gate on the inlet side so that material scraped off the

face of the "transverse wall" can be received into the

recess in the floor of the housing. The Smith patent

describes the "cavities" in the side walls of the hous-

ing as:

"The guide grooves in the housing walls for the

gate are cut away at their lower ends on the inlet

side of the said recess in the bottom of the housing,

whereby material collecting in said grooves may be
cleared away by the downward movement of the

gate." (p. 1, col. 1, lines 49-54)

The structure as thus described in the Smith patent is

duplicated in the valve shown on Plate 3 of defendant's

exhibit D.

The outlet housing in defendant's valve frames a

round opening, the lower end of which is arcuate instead

of V-shape. The only differences between the valve

shown in defendant's Plate 3 and the Smith valve are

(1) the shape of the opening through the transverse wall
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which forms the valve seat, (2) the fact that the lower

end of defendant's gate is arcuate whereas the lower end

of the Smith gate is rectangular, and (3) the shape of

the "cavities" at the bottom of the grooves in which

to receive the material scraped off by the gate while

being closed. Defendant's drawing on Plate 3 does not

show the shape of the housing which creates the "cav-

ities" connecting with the grooves in which to receive

the material scraped off by the gate while being closed,

but an examination of plaintiffs' exhibit 9 reveals the

presence of this element created by extending the recess

in the floor of the housing sufficiently far enough to each

side to cut away the walls on the inlet side of the groove,

and this is exactly the same way that the "cavities" are

created in the Smith valve, the only difference being in

the shape of the cavities caused by the difference in the

shape of the opening through the valve.

Mr. Hilton, designor of defendant's valves, testified

that the transverse wall of defendant's valve supports

the ^ate against the thrust of the pressure of the inlet

fluid while the gate is being closed, and that when the

area of this opening through defendant's valve is approx-

imately the same as the area of the opening through the

Smith valve, the support for the gate is approximately

the same. His testimony follows:

"Q. I believe you testified that all of these gate

valves required what you are pleased to call a
transverse wall; is that true?

A. That is correct, on the outlet side they all

have a complete circular seat.

Q. Some kind of a seating support there to sup-
port the gate?

A. That's right." (Transcript, p. 158)
* * *
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Q. One more thing that brings up. Because of

the difference in shape of the openings in this, in

plaintiffs' valve is a V-shaped opening, and when
the gate is lowered to say within a half inch of the

extreme bottom of the opening, which leaves a
certain area, I don't know how much, perhaps a
square inch or half an inch, I don't know, I haven't
figured it up, and the same thing happens in de-

fendant's valves because of the crescent moon that

it makes. The gate can come a great deal closer to

the extreme bottom of the valve and still have the

same amount of area because the area is in a longer,

thinner line, but with the same volume of material

going through the valve you would have approxi-
mately the same support on your transverse wall

with the same area open. Do you agree to that,

Mr. Hilton?

A. Well I would have to lie one across the other

to measure it, but it sounds reasonable, yes." (Tran-
script, p. 159)

A comparison of the valve shown on Plate 3 of

defendant's exhibit D with the Smith valve poses the

following questions.

All other structural elements being alike, each a

counterpart of the other, and employed in the same

relationship in each of the valves:

(a) Is defendant's structure wherein the recess

in the floor of the inlet housing extends to each side

far enough to cut away the lower ends of the

grooves for the gate the full equivalent of "cavities"

provided in the side walls of plaintiffs' structure,

where in both plaintiffs' and defendant's valves the

"cavities" connect with said grooves to receive the

material scraped off by the gate while being closed?
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(b) Is the arcuate lower end of the opening

through the transverse wall in defendant's structure

the full equivalent of the V-shaped lower end of the

same opening in plaintiffs' structure, no reason being

assigned for changing the shape of said opening other

than to avoid the claims of the Smith patent?

Defendant's Bonnet Type A Valve

Plate 2 of defendant's exhibit D shows a valve having

an inlet port and an outlet port and a gate slidable be-

tween said ports in grooves formed by parallel rings

mounted on the inner walls of the tubing forming the

housing. Mr. Hilton, who designed defendant's valves,

testified that the ring 15 in the valve shown in defend-

ant's Plate 2 functions as a transverse wall. His testi-

mony follows:

"Q. And in the structure shown on Plate 2 which,

I believe, is the Exhibit O, the ring, the solid ring,

the complete ring in that structure functions as a

transverse wall; is that true?

A. That is correct. That is the seating ring on
the outlet side of the bonnet type, yes."

The ring 16 is cut away adjacent the floor of the inlet

side of the housing to form a recess for receiving mate-

rial scraped off the transverse wall by the gate while

being closed. Mr. Hilton testified:

"Q. And some of the fibers, you say, v/hich col-

lects in the groove is pushed ahead of the gate and
out of the groove and onto the floor of the valve;

is that correct?

A. Well, it would have to to close the valve,

yes." (Transcript, p. 53)
* * *
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Q. In the valves wherein you have parallel rings

mounted to make the groove for the gate, the ring

on the upstream side or the inlet side of the valve

is cut away at the bottom of the valve for what
purpose?

A. The same reason that this is cut away."
(Transcript, p. 56)

[The witness was referring to plaintiffs' Exhibit 7 show-

ing the wall on the inlet side of the groove cut away

adjacent the floor of the valve.] It will be seen that the

ring 16 is cut away adjacent the floor of the inlet end

of the housing in defendant's valve of Plate 2 to form

a recess for receiving material scraped off of the trans-

verse wall by the gate while being closed.

Mr. Smith testified that in the valve illustrated on

Plate 2 the recess between the ends 17 of the ring 16 is

the equivalent of the Smith structure wherein the de-

pressed floor in the inlet housing forms the recess j.

(Transcript, pp. 114-115). His testimony in this respect

was not traversed.

In the valve structure shown on Plate 2 of defend-

ant's exhibit D, the rings 15 and 16 must be considered

as being an integral part of the walls of the housing,

since they are welded thereto and are made a permanent

part thereof. It will be noted that the ends 17 of the

ring 16 are cut av^^ay adjacent the floor of the valve and

form "cavities" whereby material collecting in the groove

may be cleared away by the downward movement of the

gate. In other words, the purpose and function of the

cut away ring 16 in defendant's structure is exactly the

same as the "cavities" in the side walls of the inlet hous-
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ing of the SmitJi valve. Plaintiffs contend, therefore, that

the cut away ring 16 creates a "cavity" connecting with

the grooves in which the gate is slidable in which to

receive the material scraped off by the gate while being

closed. Else why was a portion of the ring removed? To

prevail, must plaintiffs' claims say, "a portion of the

wall of said inlet side being cut away to create a cavity

connecting with said groove to receive the material

scraped off by the gate while being closed"? Certainly,

the word "cavities" (which plaintiffs' patent defines as

being formed by the recess in the bottom of the housing)

is of sufficient scope to cover a structure created by the

same means to perform the same function in substan-

tially the same manner to accomplish the same results.

Mr. Smith testified that the bottom of the housing in

defendant's valve is a surface marked by a plane ex-

tending from the inner edge of the inlet port 11 to the

inner surface of the ring 15, and that beneath this plane,

in the area between the ends 17 of the ring 16, is the

recess in the floor of the inlet housing. The testimony

was not controverted. Using the language of the Smith

patent: "any pulp stock or other material which may

collect on the face c' of the housing part c is scraped

off by the plate h into the recess ;', hence is prevented

from being compressed or otherwise adhering to the

valve housing, or interfering with the operation of the

valve." Mr. Hilton testified that the purpose of this

recess is "so that it [the groove] will not trap any mate-

rial in between the two seats like a wedge gate, as you

have indicated, and build it [an accumulation of pulp]

up so you cannot shut it [the gate]." (Transcript, p. 54)
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A comparison of defendant's valve shown on Plate 2

with the Smith valve poses the following questions:

(c) The rings 15 and 16 of defendant's valve

structure being v/elded to and made a part of the

walls of the valve housing, are the grooves formed

by said rings the full equivalent of "grooves formed

in the side walls of said housing" as recited by the

claims in the Smith patent?

(d) Is the ring 15 of defendant's valve structure

the full equivalent of "a transverse wall separating

the inlet and outlet ports" as called for by the

claims in suit, 3, 5 and 6?

(e) Is the area between the ends 17 of the ring

16 in defendant's valve structure the full equivalent

of the recess j of the Smith valve, in which to

receive material which may collect on the face of

the ring 15 and be scraped therefrom by the gate

14 while being closed?

(f) Are the cavities formed by the cut away

portion of the ring 16, adjacent the ends 17 [the

ring 16 being an integral part of the housing wall]

the full equivalent of "cavities in the walls of the

inlet side of the housing connected with the grooves

in which to receive the material scraped off by the

gate while being closed"?

If these questions can be answered in the aiiirmative,

then plaintiffs must prevail.

Defendant says that in both of defendant's valves the

defendant simply omits or terminates the outwardly ex-
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tending flanges or rings defining the gate grooves at a

point above the bottom of the valve and on one side of

the gate, thereby permitting escape of pulp stock which

is pushed downwardly by the descending gate (p. 6).

Defendant says that such termination of the gate groove

is shown by certain ones of the prior art (p. 6), but not

on the inlet side of the valve. This was a novel concept

on the part of Smith, and defendant copied him! The

defendant says that whether such omission is made on

the inlet or outlet side of the gate is of no moment. But

defendant copied the structure! And defendant well

knows that to change relative location of parts when

function is changed, as in the instant case, amounts to

invention! 69 C.J.S. 284.

Law Relating to Substitution of Equivalents

"What shall it profit a patentee that his patent

is declared valid if his claims are so precisely read,

the range of equivalents so narrowly confined, that

piracy is rewarded for the cunningness of its dis-

simulation and the patentee is robbed of the fruits

of his invention?"

—Circuit Judge Hutcheson.

In applying the law relating to substitution of

equivalents, Circuit Judge Hutcheson, of the Circuit

Court of Appeals for the Fifth Circuit, in Matthews et al.

V. Koolvent Metal Awning Company, 158 F. 2d 37: 71

USPQ 219, says:

"We are not concerned here with determining

whether defendant's device, which plaintiffs charge

is an infringement of the Matthews patent, is exact-

ly the same in appearance or in form, but merely
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whether it is substantially the same function. In

short, the decisive question here is reading the

claims of plaintiffs' patent on tJie Koolvent awning
and interpreting them fairly in accordance with

their plain intent and coverage, does defendant's

device infringe? We think it does. The doctrine of

equivalency has never been a mere dry bones doc-

trine. Put forward to do justice and prevent de-

frauding by dissimulation and deceit, it should be,

it has been, applied to give its equitable purpose
effect. Not at all recondite or difficult of under-

standing or application, it is the mere expression

and application of the view that like things are alike

and that they are not made unlike by formal and
nonsubstantial changes, no matter how cunningly

contrived the dissimulation, how clever the changes

in form. We think it clear that defendant's device

is substantially identical in function with, and is an
infringement of, claims three, four, five, nine and
ten of the Matthews patent.

"The judgment is reversed, and the cause is re-

manded for further proceedings consistent here-

with."

The pronouncement of the Circuit Court of Appeals

for the 7th Circuit in Union Asbestos & Rubber Com-

pany V. Gustin-Bacon Manufacturing Company, 169 F.

2d 686; IS USPQ 238, is an answer to defendant's con-

tention that plaintiffs are limited to a transverse wall

provided with an opening having its lov/er end formed

V-shape. The Court's decision recites that the patent was

granted in a crowded art and that the claims must be

strictly construed in the light of the specification. The

patent specification discloses the use of asbestos as its

preferred embodiment of a "heat insulating fiber filling

material", and the alleged infringer used a glass fiber

filler for such purpose. Circuit Judge Spark said:
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"Each constitutes a filler of heat insulating fiber

filling material, and they differ only in kind. They
perform the same service, in the same manner, by
the same means and for the same purpose.

"* '^ * True the specification refers neither

directly nor indirectly to any sort of a filler except

asbestos, yet applicant was only required to set

forth his preferred sort of filler material, as defined

by the claim, and by so doing he would not be pre-

cluded from protection against the use of any sort

of filler material which would fully meet the re-

quirements of the claim."

District Judge Ridge, of the District Court of the

Western District of Missouri, in Cissell v. Cleaners

Specialties, Inc., 81 F.S. 71, 79 USPQ 395, in a rather

extended discussion of the law relating to substitution of

equivalents, makes these observations:

"There is a structural difference between de-

fendant's device and plaintiff's invention. Infringe-

ment is not avoided on that ground if defendant's

device appropriates the principle and mode of oper-

ation of plaintiff's invention. Baldwin Rubber Co. v.

Paine & Willins Co., 99 F. 2d 1, 5; 39 USPQ 455,

458-459 * * *.

"Plaintiff's invention relates to improvement in

an apparatus for dispensing steam in the treatment
of fabric in the art of dry cleaning garments. The
claims allowed therefor by the Patent Office are a

new combination of previously known elements in a
novel, new and useful manner, providing a unitarily

controlled method of dispensing steam of varying
water content, and instantaneously changing the

same in the treatment of fabrics in the dry cleaning

industry. Such is the scope of plaintiff's patent. Gen.
Motors Corp. v. Kesling, 164 F. 2d 824 [76 USPQ
30]. Form is not of the essence thereof, hence the

mathematical measurements and structural differ-
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ence of plaintiff's invention compared with defend-

ant's device is of little consequence to the issue of

infringement charged. Freeman v. Altvater, 66 F. 2d
506 [18 USPQ 186]. The combination of claims in

plaintiff's letters patent is the measure of plaintiff's

invention. Continental Paper Bag Co. v. Eastern
Paper Bag Co., 210 U.S. 405. Defendant's structure

embodies every mechanism that is described in

plaintiff's letters patent and each of the claims made
therefor. If plaintiff's letters patent are valid, in-

fringement is here present. Lourie Implement Co. v.

Lenhart, et al., 130 F. 122; G. H. Packv/ood Mfg.
Co. V. St. Louis Janitor Supply Co., 115 F. 2d 958

[58 USPQ 4]; General Ry. Signal Co. v. Great
Northern Ry. Co., 43 F. 2d 790 [6 USPQ 314];
Wisconsin-Minnesota Gas & Elec. Household A. Co.

v. Hirschy Co., 28 F. 2d 838."

One of the greatest living exponents of patent law,

Chief Judge Learned Hand of the Circuit Court of Ap-

peals for the 2nd Circuit, in the case of Philip A. Hunt

Company v. Mallinckrodt Chemical Works, 177 F. 2d

583; 83 USPQ 277, has favored the patent bar with a

discussion of the law relating to substitution of equiva-

lents as applied to combination claims. The following

excerpts from the decision in that case are particularly

applicable to the facts in the instant case:

"If the claims were limited to the 'concise and exact

terms' in w^hich the specifications ordinarily describe

a single example of the invention, few, if any,

patents, would have value, for there are generally

many variants well-known to the art, which will at

once suggest themselves as practicable substitutes for

the specific details of the machine or process so

disclosed. It is the office of the claims to cover these,

and it is usually exceedingly difficult, and sometimes
impossible, to do so except in language that is to
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some degree 'functionar; for obviously it is impos-
sible to enumerate all possible variants. Indeed,

some degree of permissible latitude would seem to

follow from the doctrine of equivalents, which was
devised to eke out verbal insufficiencies of claims.

Since by virtue of that doctrine a claim will cover

whatever will accomplish substantially the same re-

sult by substantially the same means, it cannot be
that a claim becomes invalid when it states ex-

pressly what the courts would in any event imply.

* * *

"Almost all inventions are combinations of old

elements, whose selection as a new unit gives them
their only importance. Their combination is the end
or purpose of the 'invention' : its 'nature and design'

which the applicant must state. The elements of the

combination are the means by which that 'nature

and design' is realized; and nobody invades the

patent who does not appropriate both end and
means. To the extent to which variants, which will

be serviceable as substitute means, are known to the

art, and at once suggest themselves without need of

further substantial experimentation, they are equi-

valents, and to extend the monopoly to them is not
only justifiable but necessary to the protection of

the inventor."

Plaintiff respectfully directs attention to the decision

of the Circuit Court of Appeals for the 9th Circuit, in

R. W. Pointer, doing business as Pointer-Willamette

Company v. Six Wheel Corporation, 177 F. 2d 153; 83

USPQ 43, which affirmed the decision of the Honorable

Claude McColloch, of the District Court for the District

of Oregon, wherein District Judge Yankwich, speaking for

the Circuit Court of Appeals, said:

"These elements combine to produce the same
results,—flexibility, equal distribution of the load,

avoidance of excessive wear,—which the patent in
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suit first taught the art. Whether, as the court found,

both were known as proper substitutes for the men-
tioned elements.—Gould v. Rees, 1872, 15 Wall. 187,

193,—or not, the court found correctly identity of

structure on the ground of equivalency." Citing

authorities.

District Judge Clark, speaking for the Court of Ap-

peals for the Ninth Circuit in The Filtex Corporation v.

Atiyeh, 103 USPQ 197, found that there was but slight

difference between the accused device and the device

patented by the plaintiff. He held these slight differences

to be immaterial, since the devices function in the same

way to accomplish the same result. He cited the rule

stated in the case of Sanitary Refrigerator Company v.

Winters, et al., 280 U.S. 30-42, 3 USPQ 40, 44, and

quoted from that decision, as follows:

"except where form is of the essence of the inven-

tion it has little weight in the decisions of such an
issue; and, generally speaking, one device is an in-

fringement of another 'if it performs substantially

the same function in substantially the same way to

obtain the same result. * ^ * Authorities concur

that the substantial equivalent of thing, in the sense

of the patent law, is the same as the thing itself;

so that if two devices do the same work in sub-

stantially the same way, and accomplish substan-

tially the same result, they are the same, even
though they differ in name, form, or shape.' Machine
Co. V. Murphy, 97 U.S. 120, and see Elizabeth v.

Pavement Co., 97 U.S. 126-137. That mere colorable

departures from the patented device do not avoid

infringement, see McCormick v. Talcott, 20 How.
402-405. A close copy which seeks to use the sub-

stance of the invention, and, although showing some
change in form and position, uses substantially the

same device, performing precisely the same offices
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with no change in principle, constitutes an infringe-

ment. Ives V. Hamilton, 92 U.S. 426-430. And even
where, in view of the state of the art, the invention
must be restricted to the form shown and described

by the patentee and cannot be extended to embrace
a new form which is a substantial departure there-

from, it is nevertheless infringed by a device in

which there is no substantial departure from the

description in the patent, but a mere colorable de-

parture therefrom. Compare Duff v. Sterling Pump
Co., 107 U.S. 636-639."

The Prior Patented Art

During the prosecution of the application for the

patent in suit, the Examiner cited but four prior patents

as primary references and but three prior patents as

secondary references. The record shows that the patent

to Glass was cited against nine of the claims submitted;

the patent to Gill was cited against five of the claims

submitted; Atcheson was cited against but three of

the claims; and Bates was cited against but one of the

claims. Hedrick was used as a secondary reference to

modify the structure of the primary reference cited

against three claims, and Summers was used as a sec-

ondary reference to modify the structure of the Bates

patent cited against one claim.

Certainly this does not reflect a "highly developed

art", and the fact that the Examiner has made use of so

few patents against so few of the claims leads us to

examine these patents to determine whether specific

limitations contained therein were required, or whether

the court may nevertheless construe the claims with a

scope commensurate with the invention.
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The patent to Glass discloses a slide valve wherein a

tubular casing A is provided with a groove within which

the gate B is seated. A rachet bar C is secured to the

back of the gate or slide, indicating that the inlet is at

the lower end of the casing as viewed in Figure 1. The

gate or slide is equipped with inclined plates z which

engage wedge shaped lugs Tn-m on each side of the back

face of the gate and press the gate tightly against its

seat. The gate or slide B is seated in opposition to the

pressure of the fluid flowing through the valve, and in

this respect is similar to single wedge type gate valves.

The recess formed by the groove is on the outlet side

of the gate, and, were the valve to be used to control

the flow of pulp, the groove would fill with pulp and

interfere with the operation of the gate. If the valve were

used in a pulp mill and the flow of material reversed, the

bonnet K would fill with pulp whenever the gate were

closed and seriously interfere with the operation of the

rack and pinion, and would hinder withdrawal of the

gate from closed position. The Smith invention is not

found in the Glass patent.

The patent to Gill discloses a wedge type gate valve

wherein the wedge shaped gate 7 is moved in juxta-

position the seat 5 and then urged into seating engage-

ment therewith by the wall 6. The flow of material

through the valve is from inlet 3 to outlet 4, and the

recess defined by a cutaway portion of the floor of the

valve is on the outlet side of the gate. The face of the

gate 7 does not scrape the seat 5, but, rather, is urged

against the seat with a sudden movement after the gate

is almost in wholly closed position. As stated by Mr.
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Theodore J. Geisler, attorney for Smith during the pro-

secution of the appHcation for patent, the groove 9 in

Gill "is located on the outlet side of the gate, which, it

is submitted, is not the equivalent of applicants' recess

which is located on the inlet side of the gate, for the

reason that Gill's recess would tend to form an eddy in

which material would be liable to accumulate and to be

pressed between the valve seat and the gate." There is

no disclosure in the Gill patent which would teach Smith

how to build the valve of the patent in suit.

The patent to Atcheson discloses a valve such as used

to discharge the contents of paper-pulp digesters. The

patent shows a box-like structure having a top H and

bottom J, respectively. I and T are openings through

the top and bottom, I being the inlet port and I' the

outlet port, respectively. F is the sliding gate which is

pressed against the inner face H' of the top H of the

casing. The gate is set in opposition to the pressure of

the fluid flowing through the valve. E (there are two of

them) are wedges or inclines mounted on the side walls

of the casing to press the gate F into seating relation

with the inner surface H' of the top H. Between the top

and bottom walls is an area equal to the cubical area of

the box, but which is on the outlet side of the gate. If

the valve were set on end, the portion of this area below

the level of the openings I and I' would form a groove

as in the patent to Glass.

Insofar as claims 1 and 2 of the Smith application

call for a housing having inlet and outlet ports and a

gate between said ports slidable in said housing, the
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patent to Atcheson is pertinent. But there is no recess

in the floor of the Atcheson valve on the inlet side of the

gate, such recess being inclined toward the gate in closed

position, and the openings I and V could be any shape.

The patents to Glass, Gill and Atcheson did not

anticipate the structures of the claims against which they

were cited. Our knowledge of the art proves these to be

representative of the best art available to the Examiner.

He cited the best art he had and left it to Smith or his

attorney to show how the inventive concept was differ-

entiated therefrom. It is true that it is up to the inventor

to make claim to all that he believes himself entitled

under the law, but where a claim includes a specific

element in a specifically limited form, and such limita-

tion is not required by the general terms of the patent

nor by the state of the prior art, the Court may never-

theless construe the claim with a scope commensurate

with the invention. I. P. Morris Corporation v. S. Mor-

gan Smith Co., 34 F. 2d 525.

The patents to Glass, Gill and Atcheson as primary

references, and the patent to Glass as modified by Hed-

rick, were disposed of in applicant's response to the first

Office action. These patents were not again urged against

the claims pending in the application. From then on,

having established patentability of the invention, Smith's

attorney struggled to so phrase the claims as to avoid

rejection on the ground that they were inaccurate or

indefinite. The attorney's difficulty in this regard can be

appreciated only by reading that portion of the file

wrapper beginning with the second Office action.
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Modification of Prior Art Structures

Of the prior patents introduced in evidence by the

defendant, each of the following listed patents discloses

a single wedge type gate valve having a gate with but

one face which is seated in opposition to the flow of

fluid through the valve,—which is the reverse of the

flow of fluid through the Smith valve. A single asterisk

after the patent indicates that it shows a full groove all

the way around the valve opening. The double asterisk

indicates that there is a recess in the floor of the valve

on the outlet side of the gate. Both Mr. Edwards and

Mr. St. George testified that this type of valve would

not be acceptable for controlling the flow of pulp in a

pulp mill.

Recess in Floor

Full of Valve
Patentee Number Groove on Outlet Side

Belfield 105,027 **

Allt 233,180 **

Lunken 494,579 *

Lunkenheimer 494,581 *

Lunkenheimer 494,582 *

Patterson 985,444 **

Snow 1,179,047 *

Summers et al 1,379,136 **

Gill 1,613,509 **

With respect to the type of valve shown in the above

listed patents, Mr. Paul Theiss, testifying for defendant,

said:

"Q. (By Mr. Buckhorn) : Mr. Theiss, does the

patent specification disagree with you insofar as the

intake and outlet sides are concerned?
A. Yes, it does. * * *
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Q. But it is your opinion that any engineer

confronted with and having at his disposition a valve

of the type shown in the Gill patent would take the

end marked B as the inlet end of the valve?

A. Yes."

Mr. Theiss testified three times that the inlet end of

the valve shown in the Summers et al patent was at the

right-hand end of the valve as shown in Figure 1 of the

drawing (Transcript, p. 183). Upon constant urging by

defendant's attorney, he agreed that the valve could be

operated in the opposite way. But he further testified (p.

184) that the valve is a one-direction valve, and, if this

is true, then the flow through the valve must be from

right to left as viewed in Figure 1. The patentee so de-

scribes it, and says that the flap valve 18 is to prevent

a return of the fluid (p. 2, column 1, line 25, of the

patent)

.

Likewise, Mr. Theiss testified that each of the struc-

sures of the Belfield patent, the Patterson patent, and

the Heinecke patent should be installed in a manner

opposite to that described by the patentee, and that, if

so installed, there could be found parts in respective ones

of these patented valves which would be the full equi-

valent of certain elements of the Smith valve. It will be

remembered that both Mr. Edwards and Mr. St. George

testified that it would be impractical to reverse the

operation of these valves by installing them backwards;

but the point plaintiffs are making at this place is that,

as stated by the Commissioner of Patents in the matter

of the appeal of the party Gee, 261 O.G. 800 (1918):

"In order to negative invention in a novel combi-
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nation it is necessary to find in the prior art not
merely a device which might be modified to make
this construction, but somewhere a suggestion, not
only that the modification ou^ht to be made but
how to make it." (Italics added.)

The language of the Commissioner of Patents is quoted

with approval by the District Court of Connecticut in

the case of Kulp v. Bridgeport Hardware Mfg. Corpora-

tion, 19 F. 2d 659 (1927), in which the court held that

to negative invention in a novel combination it is neces-

sary to find in the prior art, not merely a construction

which might be modified to make the patented device,

but a suggestion, not only that the modification should

be made, but also how to make it.

The Circuit Court of Appeals for the 9th Circuit, in

Bankers Utilities Co. v. Pacific National Bank, 18 F. 2d

16, held that anticipation is not made out by the fact

that a prior existing device shown in a prior patent may

easily be changed to produce the same result as that of

the device of the patent in suit, where the prior device

was in common use, without it occurring to anyone to

adopt the change suggested by the patent in suit. To the

same effect is the holding of the Circuit Court of Appeals

for the 8th Circuit, in Diamond Power Specialty Corpo-

ration V. Bayer Co., 13 F. 2d 337, 341, wherein the court

said that in considering prior patents as anticipations,

it is not permissible to modify the structures of such

patents, and then claim the modified structures as anti-

cipations.

The decision of the Court of Customs and Patent

Appeals in In re Lennie Wells, 414 O.G. 4; 53 F. 2d 537;
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11 USPQ 165, seems to be especially appropos in the

instant case. The court said:

"It seems to have been the opinion of both the

tribunals of the Patent Office that if the Pyles

ratchet clutch were fitted to the Kammerdiner de-

vice, and should then be run backwards, appellant's

device was fully anticipated * * *. The portion of

Pyles' specification, heretofore quoted, plainly dis-

closes that his device is intended to be rotated in

one direction only.

"The appellant's claims ought not to be rejected

because of the possibility that if the Kammerdiner
or Pyles devices were operated in some other man-
ner, similar results would ensue to those secured by
the use of appellant's device. It is well said in Top-
liff V. Topliff et al., 145 U.S. 156, 161: 'It is not
sufficient to constitute an anticipation that the de-

vice relied upon might, by modification, be made
to accomplish the function performed by the patent
in question, if it were not designed by its maker,
nor adapted, nor actually used, for the performance
of such functions.'

"An earlier device, which must be distorted from
its obvious design, cannot be an anticipation. Block
V. Nathan, 9 F. 2d 311."

In the United States Patent Office, the final authority

regarding the patentability of alleged invention is the

Board of Appeals. Its decisions are final and conclusive,

unless appealed to the Court of Customs and Patent

Appeals, or a suit is brought in the Court of Appeals

of the District of Columbia under the provision of R.S.

4915; 35 U.S.C. Title 35, Sec. 63. The language of the

Board of Appeals in Ex parte Halstead, reported at 37

USPQ, page 417, is appropos in the instant case:

"Most inventions are based on known scientific
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facts or involve tJie bringing together, in new com-
binations, of known elements, but invention is not
negatived by a mere showing that the elements are

old or by showing that the facts underlying the in-

vention are old, unless it can also be shown that

these elements or facts can be brought together in

such a way as to produce the claimed invention. As
above stated, we are not satisfied that the references

here relied upon teach the invention claimed."

Aggregation of Prior Art Elements
To Anticipate Invention

The prior art is in evidence to show what was avail-

able for defendant's use; but the courts are unanimous

in saying that defendant is not permitted to select

elements from prior art patents and combine them in

the manner taught only by the plaintiffs' patent in vio-

lation of the plaintiffs' rights. To grant to a defendant

the right to use patentee's teaching as to how to combine

separate elements taken from prior art patents does

violence to the very purpose and intent of the patent

system.

The following extract is taken from Johnson v.

Forty-Second Street Railway Co., 33 Fed. Rep. 499;

S.D.N.Y. 1888 (Patent No. 117,198 for a railway

switch)

:

"The test to which this patent has been sub-

jected—the test which is usually applied to all

contested patents—is certainly severe, and is often

misleading and deceptive. The defendant assembles

every similar device, description, or suggestion in

the particular art not only, but also in analogous,

and even in remote arts. Everything which has the

least bearing upon the subject is brought in and
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arranged by a skillful expert in an order of evolu-

tion which resembles most closely the invention

which is the subject of attack. Having thus reached

a point where but a single step, perhaps, is neces-

sary to success, and knowing from the inventor

exactly Vv^hat that step is, the expert is asked if the

patent discloses invention, and, honestly no doubt,

answers in the negative. There is always the danger,

unless care is taken to divest the mind of the idea

added to the art by the inventor, that the invention

will be viewed and condemned in the light of ascer-

tained facts. With his description for a guide, it is

an easy task to trace the steps from the aggregation

to the invention."

In Bragg-Kliesrath Corp. v. Farrell, 36 Fed. Rep.

2d 845 (CCA 2-1929), the Court, in upholding Dickson

Patent No. 1,076,189, for a vacuum power brake, stated:

"It would reduce patent protection almost to a

nullity if an infringer could, in the light of a sub-

sequent disclosure, comb the prior art, and piece

together portions of earlier patents, while dropping
other parts, and thereby invalidate a new combina-
tion of old elem.ents."

Defendant makes no use of any of the prior art

valves. Although a very considerable number of valve

patents have expired—all of which are available to

whomsoever wishes to make use thereof—nevertheless,

defendant copied plaintiffs' valve, and now seeks to ex-

cuse its acts by saying that the several elements can be

found in the prior art.
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Plaintiffs* Established Royalty as

Measure of Damages

The pecuniary injury which a plaintiff incurrs by

reason of a defendant's infringement of his patent is the

measure of the damages which that plaintiff is entitled

to recover on account of that infringement. Coupe v.

Royer, 155 U.S. 565, 582, 39 L. Ed. 263; Goodyear v.

Bishop, 2 Fisher 154, 158, Fed. Cas. No. 5,559, C.C,

N.Y.; Graham v. Mfg. Co., 24 Fed. 642, 643, C.C. Wis.;

Brickill v. Baltimore, 60 Fed. 98, CCA. 4. Such an

injury is often called the plaintiff's loss. Suffolk Co. v.

Hayden, 3 Wall. (70 U.S.) 315, 320, 18 L. Ed. 76; Cow-

ing V. Rumsey, 8 Bltchf. 36, Fed. Cas. No. 3,296, C.C,

N.Y.; McColb v. Brodie, 1 Woods 153, 161, Fed. Cas.

No. 8,708, C.C, La.; LaBaw v. Hawkins, 2 Bann. & Ard.

561, 563, Fed. Cas. No. 7,961, C.C, N.J.; Duplate Cor-

poration V. Triplex Safety Glass Co. of N. A., 298 U.S.

448, 451, 80 L. Ed. 1274; Beach v. Hatch, 153 Fed. 763,

C.C, Mass.

The existing statute for awarding damages for in-

fringement of Letters Patent is 35 U.S.C 284, which

reads as follows:

"Sec. 284, Damages

"Upon finding for the claimant the court shall

award the claimant damages adequate to compen-
sate for the infringement but in no event less than a

reasonable royalty for the use made of the invention

by the infringer, together with interest and costs as

fixed by the court.

"When the damages are not found by a jury the

court shall assess them. In either event the court

may increase the damages up to three times the

amount found or assessed.
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"The court may receive expert testimony as an
aid to the determination of damages or of what
royalty would be reasonable under the circum-

stances (R.S. 4919, 4921; 35 U.S.C, 1946 ed., 67,

70.)"

The magnitude of the loss sustained by plaintiff must

always be ascertained, in order to ascertain the amount

of the damages which he is entitled to recover. To ascer-

tain the extent of the pecuniary injury which a particular

infringement has caused a particular plaintiff, it is neces-

sary to ascertain "the difference between his pecuniary

condition after the infringement, and what that condi-

tion would have been if that infringement had not oc-

curred." Yale Lock Co. v. Sargent, 117 U.S. 536, 552,

29 L. Ed. 954. If he availed himself of his patent by

granting licenses to others to do the things which the

defendant did without a license, then that difference

consists in his not having received the royalty which

such a license would have brought him. Seymour v. Mc-

Cormick, 16 How. (57 U.S.) 480, 489, 14 L. Ed. 1024;

New York v. Ramson, 23 How. (64 U.S.) 487, 490, 16 L.

Ed. 515; Philips v. Nock, 17 Wall. (84 U.S.) 460, 462,

21 L. Ed. 679; Clark v. Wooster, 119 U.S. 322, 326, 30

L. Ed. 392; Tilghman v. Proctor, 125 U.S. 136, 143, 31 L.

Ed. 664; Graham v. Mfg. Co., 24 Fed. 642, 643, C.C,

Wis.; Timken v. Olin, 41 Fed. 169, 171, C.C, Ohio; Con.

Rubber Tire Co. v. Diamond Rubber Co., 232 Fed. 475,

CCA. 2; Empire Rubber & Tire Co. v. De Laski &

Thropp Circular Woven Tire Co., 281 Fed. 1, CCA. 3;

Muther v. United Shoe Machinery Co., 21 F. 2d ITZ,

775, D.C, Mass.
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The primary method of assessing damages for in-

fringements of patents consists in using the plaintiffs'

established royalty as the measure of those damages.

Clark V. Wooster, 119 U.S. 322, 30 L. Ed. 392; Seymour

V. McCormick, 16 How. (57 U.S.) 480, 14 L. Ed. 1024;

New York v. Ramson, 23 How. (64 U.S.) 487, 16 L. Ed.

515; Philip v. Nock, 17 Wall. (84 U.S.) 460, 21 L. Ed.

679; Tilghman v. Proctor, 125 U.S. 136, 31 L. Ed. 664;

Graham v. Mfg. Co., 24 Fed. 642, C.C, E.D. Wis.; Tim-

ken V. Olin, 41 Fed. 169, C.C, S.D. Ohio, W.D.; Con.

Rubber Tire Co. v. Diamond Rubber Co., 232 Fed. 475,

CCA. 2; Empire Rubber & Tire Co. v. De Laski &
Thropp Circular Woven Tire Co., 281 Fed. 1, CCA. 3;

Muther v. United Shoe Machinery Co., 21 F. 2d 773,

D.C, Mass.

The courts have always held that established royal-

ties are the best measure of damages in patent causes.

There is no conflict among the decisions, nor has there

been since early pronouncements of the United States

Supreme Court. For example, see Seymour v. McCor-

mick, 57 U.S. 481, 489, 14 L. Ed. 1024 (1853) where Mr.

Justice Grier wrote the opinion for the Court:

"Where an inventor finds it profitable to exer-

cise his monopoly by selling licenses to make or use

his improvement, he has himself fixed the average

of his actual damage, when his invention has been
used without his license. If he claims anything
above that amount he is bound to substantiate his

claim by clear and distinct evidence."

In Clark v. Wooster, 119 U.S. 323, 326, 30 L. Ed.

392, the patentee, Wooster, brought suit against the firm

of Johnson, Clark & Co. to restrain infringement of
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patent and to recover profits and damages. The decree

established infringement. Plaintiff adduced evidence to

show that he had established a license fee of ten cents

from each folding guide purchased or disposed of, and

had granted licenses at that rate to divers sewing ma-

chine companies. Defendants alleged error in the court's

finding that the measure of damages was an established

license fee and that such fee was proved. Mr. Justice

Bradley, speaking for the Court, said:

"The third point, as to the measure of damages,
and the v/ant of proof thereof, is equally untenable.

It is a general rule in patent causes, that established

license fees are the best measure of damages that

can be used. There may be damages bej^ond this,

such as the expense and trouble the plaintiff has

been put to by the defendant; and any special in-

convenience he has suffered from the wrongful acts

of the defendant; but these are more properly the

subjects of allowance by the court, under the au-

thority given to it to increase the damages.

"As to the sufficiency of the proof, we see no
occasion to disturb the conclusion reached by the

master on this point. The complainant proved sev-

eral instances of licenses given by him to large

sewing machine companies, the fees on which were
regularly paid, and corresponded with the rate

allowed by the master. We think that the defend-

ants have no occasion to complain of the amount
awarded." (Italics added.)

In Faulkner v. Gibbs, CCA. 9, 199 F. 2d 635, 95

USPQ 400, Bone, Circuit Judge, an infringem.ent suit

was brought on patent No. 1,906,260, issued May 2,

1933, for a game device. The suit was brought in the

U. S. District Court of the Southern District of Califor-

nia before Judge Yankwich, who found the patent valid
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and infringed. The Circuit Court of Appeals for the 9th

Circuit affirmed the interlocutory judgment of the Dis-

trict Court, 170 F. 2d 34. The Supreme Court of the

United States granted certiorari and affirmed, 338 U.S.

267; 70 S. Ct. 25; 94 L. Ed. 62. Rehearing denied, 338

U.S. 896; 70 S. Ct. 236; 94 L. Ed. 551. Plaintiff had

granted ten licenses which produced annual royalties

ranging from $1000 to $3600 per year on sixteen unit

banks of machines. The annual unit royalties varied

from $20 to more than $40. Some of the agreements

recited that the licensees were bound by outstanding in-

junctions and some of the agreements were made in

compromise out of pending infringement suits for past

infringement. Two of the agreements were in effect

when the defendant began his infringing operation.

These circumstances led the court to hold that the

case was not one for application of the established roy-

alty rule, but set forth the following:

"The statutory provision governing this question

is 35 U.S.C.A. 70, the relevant portion of which is

set out in the margin:

" ' * * * and upon a judgment being rendered

in any case for an infringement the complain-
ant shall be entitled to recover general damages
which shall be due compensation for making,
using, or selling the invention, not less than a

reasonable royalty therefor, together with such
costs, and interests, as may be fixed by the

court. * * *'

Save for the omission of any reference to profits

as a basis of recovery in infringement cases, this

provision makes no change in the long-settled law
on the subject. The infringement of a patent is a

tortious taking, entitling the injured party to gen-
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eral damages, measured ordinarily by the fair value

of what was taken, i.e., the privilege of making,
using or selling the patented article. Where an es-

tablished royalty for a license is proved, this is the

best measure ol the value of what was taken by
the infringement.

"In order that a royalty may be accepted as

'established' it must have been paid prior to the

infringement complained of; it must have been paid

by such a number of persons as to indicate a general

acquiescence in its reasonableness by those who
have had occasion to use the invention; and it must
have been uniform at the places where licenses were
issued.

H« * *

''Where no established royalty can be proved,

it is permissible to show . . . what would have
been a reasonable royalty . .

." (Italics added.)

In Reliance Construction Co. et al. v. Hassam Paving

Co. et al., CCA. 9; 248 Fed. 701, Gilbert, Ross and

Hunt, Circuit Judges, suit was brought by Hassam Pav-

ing Co., a corporation of Massachusetts, the patentee of

patent No. 861,650, and Oregon Hassam Paving Co., a

corporation of Oregon, to whom the patentee had grant-

ed an exclusive license to use and to vend the right to

use the patented invention within the state of Oregon,

against defendants, alleged infringers.

The royalty charged by patentee was fifteen cents

a yard for use of the patented process for laying pave-

ment. The master found that a royalty of twenty- five

cents a yard would be a reasonable royalty for recovery

of damages. Defendants contend that the royalty charged

by the patentee of fifteen cents per yard should be used
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for computation of damages. The Court affirmed the

master's findings and held:

"It is obvious that the sum charged by the patentee

as royalty to auxiliary companies, who receive ex-

clusive licenses for a designated territory, and who
invest capital and incur the expense of preparing

plants, and enter into the business of supplying the

patented article, would be an inadequate royalty

and measure of damages for infringement. The
patentee, in consideration of the benefit which it

obtains from the act of cooperation of an auxiliary

company, in introducing the patented improvement
and exploiting it, thereby securing a far greater re-

turn for the use of its invention than could be ob-

tained by dealing with individual users, may well

afford to fix a low rate of royalty to such licensees.

For the infringer in this case to pay the licensee

damages measured in the figures of a royalty of 15

cents would not meet the demands of justice.

"On a basis of 15 cents as a reasonable royalty

for damages in this case, if the licensee is entitled

to receive and retain the sum paid for damages, the

patentee would receive nothing for the use of its

patent. If, on the other hand, it is payable to the

patentee, the licensee would receive nothing for the

invasion of its exclusive rights under the license.

We agree with the court below that the master's

finding 'is as favorable to the defendants as they

can reasonably ask or expect.'
"

General Motors Corp v. Blackmore et al., presents a

good summary of the doctrine of established and reason-

able royalties. Circuit Court of Appeals, 6th Cir., 53 F.

2d 725; Hickenlooper, Circuit Judge. The case was

brought on the law side of the court and was reveresd.

The court, however, discussed the measure of damages

as follows:

"We accept the position that, where an 'estab-
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lished royalty' is clearly shown, that is, a standard

rate at which licenses were voluntarily and freely

sold, such 'established royalty' must control; but
this contemplates an absence of peculiar or special

circumstances influencing any specific grant and an
open, established market unaffected by attending

relationships or collateral interests. Conceding that

an 'established royalty' accurately reflects market
value, and is the true equivalent thereof, licenses

granted at other times, and between other parties,

and upon private negotiations, as distinguished from
sales upon an impartial basis, may be extremely

helpful in determining the reasonable rate to be
applied, but cannot be regarded as conclusive of

market value. An exception to the general rate—the

preferential treatment of one manufacturer, or even
of a number of manufacturers who take out
licenses—does not entitle an infringer to precise

equality of treatment. The patentee may still re-

cover such sum as Vv^ould have been reasonable

under all the circumstances of the case. And so,

too, if there has been a general infringem.ent, and the

patent is in wide disrepute and openly defied, these

individual and private compacts may even lose

much of their probative force as indicating the rea-

sonable royalty. This supposed condition of the

market would not affect the amount of an estab-

lished royalty, if such had been shown, even though
it had caused such established royalty to be pub-
licly fixed at a lower rate than would otherwise-

have been done; but that diminished royalty rate

to which the patentee may have been driven in

individual cases by the disrepute of his patent and
the open defiance of his rights should likewise not
be taken as the true measure of a reasonable royalty

where no established royalty is shown. The reason-

able royalty must still be determined from proofs

of acceptance, utility, value, and demand, and upon
the hypothesis that the patent was valid and v/ould

be respected. Compare Consolidated Rubber Tire

Co. V. Diamond Rubber Co. (D.C. So. Dist. N.Y.—
Judge Learned Hand), 226 F. 455."
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Inadequacy of Damages Awarded by
District Court

The District Court found that "a reasonable royalty

of 1^% of the total sales price of all the valves manu-

factured and sold by defendant between April 13, 1950

and May 14, 1952," Total sales by the defendant during

said period was $197,476.73 [Finding of Fact No. XVIII,

p. 32, Transcript].

In 1938 a license was granted to Crane Company,

and in 1939 a license was granted to Crane Company

of Canada. These were exclusive licenses, save for the

eleven Western states of the United States. Each of the

licensees paid a royalty of 5% of the total sales price

of the Smith valves. Crane Company advertised the

valves in trade journals and magazines having nation-

wide distribution. Plaintiffs' Exhibit No. 21 was taken

from a copy of Time Magazine published at about the

time of the trial of this cause.

Defendant's infringing valves rode to market on the

wave of popularity of the Smith valve. The structure

was well known to the trade—every pulp and paper mill

on the North American continent is equipped with

Smith valves for controlling the flow of pulp. Defendant

not only infringed the Smith patent but it also tres-

passed the exclusive rights of the several licenses. To

borrow the language of the Court of Appeals for the

Ninth Circuit in Reliance Construction Co. et al. v.

Hassam Paving Co. et al., 248 Fed. 701:

"For the infringer in this case to pay the licensee

damages measured in the figures of a royalty of 15

cents would not meet the demands of justice."
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Likewise in this case, the demands of justice are not

fully met by assessing damages against the defendant

in the figures of the royalty paid by the legitimate

licensees; and the District Court surely erred in granting

to defendant a pecuniary reward for its unlicensed

appropriation of plaintiffs' property.

Damages in Figures of Royalty Paid by

Western Machinery Company

On December 4, 1945, plaintiff Walter G. E. Smith

entered into an agreement with Western Machinery

Company whereby he appointed the Western Machinery

Company the exclusive agent to manufacture and sell

gate valves under the Smith patent No. 2,001,271

throughout the eleven Western states. The contract pro-

vided :

"2. First Party shall forthwith deliver to Second
Party all of his drawings, patterns, specifications

and other data applicable to the manufacture of

said gate valves and hereby authorizes Second Party
to use said property in connection with the manu-
facture of gate valves during the term of this con-

tract. * * *

"6. Second Party agrees to pay First Party a

royalty of twelve and one-half (12^^%) per cent

of the net selling price of all gate valves sold by it.

* * *

The aforementioned agreement is plaintiffs' Exhibit No.

12. The District Court is in possession of evidence of the

value of said drawings, patterns, specifications and other

necessary and useful data applicable to the manufacture
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of gate valves embodying tJie invention disclosed by

patent No. 2,001,271.

Western Machinery Company agreed to pay a rental

fee for the use of said drawings, patterns and specifica-

tions in the figures of a royalty on sales of said gate

valves of 7^% [Finding of Fact No. XX]. This was

in addition to the royalty of 5% which Western Ma-

chinery Company paid for the right, license and privilege

of manufacturing and selling the Smith valve.

The judgment of the District Court makes no award

of any damages whatever for Smith's loss of rental fees

caused by the trespass by defendant on the exclusive

rights of licensee. Western Machinery Company. The

loss of these rental fees is the pecuniary injury which

the plaintiff Smith suffered by reason of defendant's

infringement of his patent, and is the measure of dam-

ages which Smith is entitled to recover on account of

that infringement. Smith availed himself of his patent

by granting licenses to others to do the things which the

defendant did without a license. The difference between

Smith's pecuniary condition after the infringement and

what that condition would have been if the infringement

had not occurred consists in his not having received his

share of the royalties which his license to Western Ma-

chinery Company should have brought him. If these

damages may be assessed by using Smith's established

rental fee as the measure of these damages, then Smith

is entitled to recover from defendant 7^% of the

amount of defendant's sales in the eleven Western states,

to-wit: 7^% of $179,617.93, which amounts to $13,-

471.34.
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CONCLUSION

The Smith structure was a new type of valve pro-

duced for a large and important industry as a solution

for a troublesome problem. It was unlike any valve

used by that industry before the summer of 1930. It was

not a double wedge-type gate valve nor yet a single

wedge-type gate valve, and certainly was not a plug-

type valve, nor a Reed valve having a piston and cylin-

der construction. And, since it was not one of these types

of valves, it cannot be classified as an improvement

therefor.

The Smith valve is unlike anything produced by the

prior art, so is not an improvement for anything to be

found in the prior art. The patent is a pioneer patent,

in that its structure is the first of its kind ever made

available to the users of valves. As was said by the

Supreme Court in Cimiotti Unhairing Co. v. American

Fur Refining Co., 198 U.S. 399, 25 S. Ct. 697, 700:

"It is well settled that a greater degree of

liberality and a wider range of equivalents are

permitted where the patent is of a pioneer charac-

ter than when the invention is simply an improve-

ment, * * *."

All the structural features of plaintiffs' valve, which

differentiate it from the valves known and in use prior

to December 3, 1930, have been appropriated by the de-

fendant as the essential features of the infringing valves,

^here is substantial identity, constituting in-
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fringement, where a device is a copy of the thing

described by the patentee, either without variation,

or with such variations as are consistent with its

being in substance the same thing.^ Burr v. Duryee,

1 Wall, 531, 573.

Except where form is of the essence of the

invention, it has little weight in the decision of such

an issue; and generally speaking, one device is an

infringement of another 'if it performs substantially

the same function in substantially the same way to

obtain the same result.' ^ Machine Co. v. Murphy,

97 U.S. 120, 125.

*^ close copy which seeks to use the substance

of the invention and, although showing some change

in form and position, uses substantially the same

devices, performing precisely the same offices with

no change m prmciple, constitutes an mvention.

Ives V. Hamilton, 92 U.S. 426, 430.

These pronouncements, found in early decisions of

the Supreme Court of the United States, remain the law

of the land to the present date. Defendant's differences

in form, with no differences whatever in function or in

relation to each of the other elements of the combina-

tion, constitute only "such variations as are consistent

with its being in substance the same thing." Let the

Honorable Court be not persuaded that parallel rings

are otherwise than "grooves formed in the side walls of

the housing", and that the cutaway portion of the ring

on the inlet side of the gate constitutes anything other

than "cavities connecting with said grooves in which to

receive the material scraped off by the gate while being
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closed." The "transverse wall" in the Smith patent is a

seating ledge in defendant's valve, and without any new

or unusual function attributable to a particular shape of

opening, an opening of any one shape is the equivalent

of an opening of any other shape in these valves. The

location, purpose and function of these and other essen-

tian elements are the same in plaintiffs' and defendant's

structures.

To warrant a decision in favor of defendant will re-

quire that the Honorable Court find that plaintiffs'

patent is of extremely narrow scope and that its range

of equivalents is nil. In view of the fact that only ten

out of the twenty-six claims submitted during prosecu-

tion of the application for Letters Patent were rejected

on any art whatsoever, and that it was incumbent upon

patentee (acting through his attorney) only to so word

the remaining claims as to avoid the Examiner's objec-

tions that they were indefinite or inaccurate, it is clear

that the record does not support defendant's contention

that the file wrapper establishes that the invention is

but a narrow improvement and not entitled to the bene-

fit of the law relating to substitution of equivalents.

Plaintiffs respectfully contend that in equity and

justice plaintiffs are entitled to judgment against de-

fendant for wilfull infringement of the Smith patent,

No. 2,001,271, and that plaintiffs recover damages in

figures of royalties computed as follows:

For the United States National Bank of Port-

land, Oregon, Trustee, 5% of $197,476.73 $ 9,873.84
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For Walter G. E. Smith, 7^% of $179,617.93 13,471.34

Total damages . $23,345.18

Respectfully submitted,

The United States National Bank
OF Portland, Oregon, Trustee, and
Walter G. E. Smith,

By Harold L. Cook,
Of Counsel for Plaintiffs-

Appellants.

Cook and Schermerhorn,
717 Corbett Building,

Portland 4, Oregon;

Arthur S. Vosburg,
American Bank Building,

Portland 5, Oregon,

Attorneys for Plaintiffs-Appellants.
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JURISDICTION

The jurisdiction of the District Court in this action

for patent infringement is based upon the patent laws

of the United States of America (R. 4).

This Court's jurisdiction to review the Final Judg-

ment (R. 35) arises under 28 U.S.C. §1291.



STATEMENT OF THE CASE

Plaintiff-Appellants appeal from a judgment (R. 35)

awarding damages for infringement of claim 3 of the

patent in suit, which was entered upon two Oral Opin-

ions (R. 19 and R. 22) and Findings of Fact and Con-

clusions of Law (R. 24). The amount of damages is set

forth as the error in Plaintiff's Notice of Appeal (R. 37),

but in Plaintiff's Statement of Points on Appeal (R.

42) additional errors are set forth, including the Court's

holding of noninfringement of claims 1, 2, 5 and 6 of

the Smith patent. Defendant-Appellee filed a Notice of

Appeal (R. 40) and Statement of Points on Appeal (R.

42) with respect to the Court's finding of infringement

of claim 3 of the patent in suit.

The District Court for the District of Oregon held

that Patent No. 2,001,271 in suit was not infringed as

to claims 1, 2, 5 and 6, and was infringed as to claim

3 (R. 34). The patent in suit was issued May 14, 1935,

and expired May 14, 1952, prior to conclusion of the

trial. The validity of the patent was not an issue of the

trial. The sole issues on appeal are infringement and the

amount of damages. Claim 4 of the patent in suit has

never been at issue, the charge of infringement being

limited to claims 1, 2, 3, 5 and 6 (R. 19).

Two different types of valves manufactured by de-

fendant are charged with infringement, the bonnet type

(Type A) (D. Ex. D., Plate 2) and the bonnetless type

(Type B) (D. Ex. D., Plate 3). These two types of

valves are described in general terms in Findings VII



to X (R. 27). The valve illustrated in the patent in

suit is also illustrated in D. Ex. D., Plate 1, and de-

scribed in Finding VI (R. 26).

The gate valve of the patent in suit is designed par-

ticularly for use in pulp mills and more particularly for

controlling the flow of pulp stock through pipelines

(Finding V, R. 26). According to Finding XI (R. 29),

gate valves were highly developed by the prior art more

than one year prior to the filing of the application which

matured into the Smith patent in suit.

ANALYSIS OF THE CLAIMS

The elements of the claims are set out below, to-

gether with appropriate comments.

1. All claims call for a "housing provided with inlet

and outlet ports." It is undeniable that all valves have

a housing provided with inlet and outlet ports;

2. All claims call for a "gate slidable between said

ports." The gate is designated by the letter h in the

patent. The gates of defendant's valves are designated

by the numeral 14 in Plates 2 and 3 of D. Ex. D.

Gate valves were highly developed long prior to the

Smith patent;

3. All claims specify that the gate is slidable "in

grooves formed in the side walls of said housing." These

grooves are designated by the small letter g in the

patent. In defendant's valve Type A (Plate 2) the gate

is guided between a ring 15 welded to the inner surface



of the wall of the valve body on the outlet port side

and a similarly situated partial ring 16 on the inlet port

side. A guideway is thus formed, but not "grooves

formed in the side walls of said housing." The gate is

guided in defendant's valve Type B (Plate 3) between

the annular shoulder 15 formed by the smaller diameter

portion of the welded valve housing on the outlet port

side and the larger diameter portion of the inlet port

side of the valve housing; which likewise is not "grooves

formed in the side walls of said housing." Having the

grooves formed in the side walls is an important feature

of Smith's valves since, as seen most clearly in Fig. 5

of the patent, the walls of the valve body are not ob-

structed by protruding rings as in defendant-appellee's

valves (D. Ex. D., Plates 2 and 3). In defendant-

appellee's valves the rings 15 and 16 in Type A, and

the inwardly protruding portions 15 of part 22 and 16

of part 21 in Type B, constrict the passages and create

turbulence

;

4. Claims 1, 2, 5 and 6 state that the side walls of

the inlet side of the valve are provided "at the bottom

with cavities connecting with said grooves." These cav-

ities in the bottoms of the side walls and connecting

with the grooves are designated by the small letter m
in the Smith patent. These recesses are formed into the

side walls of the valve as seen most clearly in Fig. 5

of the patent. There is no corresponding structure in

either type of defendant's valves. This express limitation

is found in each of claims 1, 2, 5 and 6, together with

the following statement of purpose thereof, "in which

to receive the material scraped off by the gate while



being closed." The recessing of the side walls in this

manner is necessary because the grooves in the unob-

structed side walls of the valves provide quiet areas in

which deposits build up, and these grooves extend in a

straight line from top to bottom of the valve so that

considerable deposits are formed. This important ele-

ment of the claimed combination and its function is not

present in either type of defendant's valves. The Court

correctly found that such "cavities" are essential ele-

ments of claims 1, 2, 5 and 6, and that these claims

were not infringed;

5. Claims 2 and 6 are further limited to "the floor

of the inlet side of the housing inclining downward to-

ward the cutting edge of said gate when in closed posi-

tion." This element is not present in defendant's gate

Type A. It is present in defendant's gate Type B;

6. Claims 3, 5 and 6 contain the following limitation:

"a transverse wall separating the inlet and outlet ports,

" The words "transverse wall" are not found

in the specification of the Smith patent. However, it is

clear that Smith is referring to the wall portions Y, as

described in page 1, column 2, line 53, and page 2,

column 1, line 10 of the patent. This transverse wall is

recited in addition to the grooves iormed in the side

walls oi the valve housing;

7. Claims 3, 5 and 6 also include the following:

"such wall provided with an opening, the gate sliding

against said wall, the lower end of said opening formed

V-shape,". Again, no exactly equivalent wording is found

in the specification of the Smith patent, but it is certain



that reference is being made to the peculiar formation

of the outlet port f as being "V-shaped at the bottom,

as at 1," (page 1, column 2, line 50, to page 2, column

1, line 15). No equivalent V-shaped bottom of the out-

let port is present in either of defendant's valves. Em-
phasis is placed on the fact that there are present in

these claims the three separate elements of grooves in

which the gate is guided, a wall against which the gate

slides, and a V-bottomed opening in the wall.

The foregoing conclusions with respect to the mean-

ing of the claims are supported by the phrases found in

each of these claims, as follows: "the gate sliding against

said wall" and the dual functional statement "whereby-

said wall supports the gate against the thrust of the

pressure of the inlet fluid while the gate is being closed,

and the cutting edge of the gate makes relatively an

oblique cut through the material located in said open-

ing."

THE COURT'S ERROR

The Court incorrectly decided that the cylindrical

outlet port body portions of defendant's valves, being

circular in cross-section, were U-shaped at the bottom.

A semicircle is not U-shaped. The Court erroneously

concluded that, since claim 3 was not limited to the

"cavities", and since a "V" and a "U" are sometimes

interchangeably used in printing and inscriptions (Opin-

ion, R. 21), (Opinion, R. 23), (Finding XII, R. 30),

claim 3 was therefore infringed. (Judgment II, R. 35).



The Court erred in broadening the scope of claim 3

and thus finding equivalency, since the Court overlooked

the fact that these express limitations were necessary to

define over the prior art, and overlooked the abandon-

ment of claims urged during the prosecution of the

application which could have been entitled to broader

interpretation, and other factors.

THE FILE WRAPPER AND CONTENTS

Claims originally presented by Smith were rejected

in the first Office action dated April 15, 1931, on prior

art including the patents to Glass, Gill, Atcheson, Hed-

rick and Mawby (D. Ex. Bl, B2, B3, B4, and B5). At

the bottom of the first page of the first official action,

the Patent Office Examiner made the following state-

ment (D. Ex. A., page 17):

"Claims 6, 7 and 8 are rejected as lacking in-

vention over Gill, who shows the gate guide grooves
cut away for the purpose of preventing accumula-
tion of debris, and to use such means on the inlet

side would realize no new or unexpected result."

The original claim 7, rejected above, appears on page

11 of the file and reads as follows:

"7. In a gate valve, the combination of a hous-
ing having opposite inlet and outlet ports, a gate

located between said ports and slidable in the

housing, said gate being beveled on the inlet side

at its lower edge, a recess in the floor of said hous-
ing on the inlet side of said gate, said recess

gradually increasing in depth to said gate and ex-

tending laterally whereby the walls of said side

groove of the gate are cut away by the recess on
the inlet side, and means for operating said gate."
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This claim therefore clearly and definitely defines a

structure including the housing, a knife-edged gate

guided in the housing, the recess defined by the sloping

bottom indicated at J in the Smith patent, and the

cavities indicated at m in the Smith patent.

Pursuant to the first Office action, Smith filed an

amendment in which he cancelled claims 1, 2, 3 and 6

to 11 inclusive, and added a new series of claims, all

of which were limited as in the patent claims. In the

argument appended to the first amendment and be-

ginning on page 22 of the file (D. Ex. A), Smith dis-

tinguished the structure of the patent application over

the prior art. Particular attention is directed to one

sentence appearing slightly below the center of page 23,

and reading as follows: "Gill shows a semicircular valve

seat and obviously there is no scraping action as the

gate closes on it." In these words Smith's attorney dis-

claimed any rights with respect to a gate valve having

a semicircular seat at the bottom. The claims are thus

expressly limited to a valve having a clearly defined

transverse wall in which there is a V-bottomed opening.

Moreover, on page 24 of the file the following additional

statement was made by Smith: "The patent to Hedrick,

988,777, shows a gate valve having a rectangular open-

ing in which the gate is slidable and, while the bottoms

of the grooves are cut away, no recess is provided in the

floor of the valve housing nor is the outlet side formed

V-shaped at the bottom." (Italics ours). Again, Smith's

attorney pointed out in no uncertain terms that he was

not making any claim to a valve having a round open-

ing on the outlet side of the gate. The significance of the



V-shaped opening is stressed in Smith's specification

beginning on page 1, column 2, Hne 50, and continuing

to page 2, column 1, line 10 of the patent. Further than

that, Smith, in describing the improvement which he

had devised, admitted that gate valves with cylindrical

outlet ports were old (patent page 1, column 1, lines 16

to 24). Therefore, even though the arguments presented

in behalf of the claims which were finally allowed are

overlooked, the fact that Smith cancelled claims read-

able upon cylindrical outlet ports is overlooked, and the

express limitations of the claims and statements of the

functions performed by the expressly defined parts are

overlooked, the Court is nevertheless clearly in error

since the Court's broad interpretation of claim 3 is

barred by the positive disclaimer in the specification of

the patent.

Claim 3 of the patent expressly stipulates ''the lower

end of said opening formed V-shaped, whereby said

wall supports the gate against the thrust of the pressure

of the inlet fluid while the gate is being closed, and the

cutting edge of the gate makes relatively an oblique cut

through the material located in said opening." In this

respect claim 3 of the patent closely resembles original

claims 3, 4 and 5 of the application as filed, and which

were allowed in the first Office action by the Examiner.

Original claims 3, 4 and 5 all refer specifically to the

V-shaped bottom on the outlet side of the gate. In order

for the original claims 3, 4 and 5 to have been found

allowable, they must have recited certain structural

features which were not present in the rejected claims

which were cancelled. In other words, claim 3 of the
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patent depends entirely for its allowability and validity

upon the specific stipulation of the transverse wall and

the lower surface of the valve outlet opening being

formed V-shaped, in addition to any means forming

grooves to guide the gate.

TESTIMONY OF THE INVENTOR

Mr. Smith, the inventor, and a witness for plaintiff^

testified (R. 77) that his first valves were provided with

round outlet openings, and that the pressure of the fluid

bowed the gate and caused it to shave the surface of

the seat of the valve. He testified that when he made

the bottom with a V-shaped section (as disclosed in the

patent) there was no wear on the valve seat (R. 78).

Mr. Smith admitted that gate valves which he had ex-

perimentally built prior to providing the transverse wall

and the V-shaped bottom, and which were provided with

rectangular gates, were noted to have the gates bowed

toward the valve seat and their edges turned (R. 85-87).

He testified that there was attrition of the valve seat

which was avoided by changing the shape of the opening

to a V-shape (R. 87).

COMPARISON OF PLAINTIFF-APPELLANTS'
PATENTED VALVE AND DEFENDANT-

APPELLEE'S ACCUSED VALVES

The two types of valves manufactured by defendant-

appellee are correctly described in Findings of Fact VH
and Vni (R. 27, 28). These agreed facts include the



11

fact that the gates are provided with semicircular, lower

ends which are beveled for the purpose of scraping ac-

cumulated pulp stock from the face of the seating ledge.

This type of valve is admitted by the patentee to be old

in the specification of his patent (patent page 1, column

1, lines 16-24), was disclaimed in the prosecution of the

patent (D. Ex. A., pages 22-24), and does not present

the problem for which Smith was forced to design the

transverse wall with the V-bottom opening.

The reason that Smith was forced to provide the

transverse wall in addition to the guiding grooves in the

sidewalls of the housing, is as follows. The gate in

Smith's patent is rectangular. When such a gate is

lowered to a point immediately above a straight, hori-

zontal seating ledge in the bottom of the valve, the en-

tire surface of the gate is subjected to the fluid pressure

in the conduit. This means that the central portion of

the sharp edge of the gate may be bowed considerably

toward the outlet side of the valve, resulting in the

shaving of the seating ledge and turning of the gate edge

about which Smith testified in court (R. 77, 78). De-

fendant-appellee's gates, on the other hand, being semi-

circular, and being supported at the sides by circular

rings or equivalent, do not present this problem. In such

a construction the space between the lower semicircular

edge of the gate and the lower semicircular surface of

the valve body is a crescent with its points upward and

at the same level. This crescent is constantly reduced in

size as the gate is lowered. The extent of engagement of

the side edges of the gate with the guiding ring increases

progressively as the gate is lowered. The unsupported,
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lower edge of the gate between the points of the crescent

progressively diminishes in width as the gate is lowered.

This means that the gate may be brought to its closed

position without the ledge being shaved or the lower

edge of the gate being turned.

Furthermore, Smith strove for and developed a valve

capable of withstanding high pressures, up to 150

pounds per square inch (Smith's testimony, R. 87. See

also Smith's testimony, R. 70-72, 11). He later found

that such high pressures would rarely be encountered,

and in fact the usual pressures were under thirty pounds

(R. 87). But the fact remains that the patent was

granted on features which Smith developed to withstand

high pressures. Defendant's valves, on the other hand,

were designed for the usual low pressures. All that de-

fendant did was to rearrange or reassemble desirable

features of low pressure gate valves found in the prior

art as exemplified by the Gill patent of 1927, the Sum-

mers patent of 1921, the Snow patent of 1916, and the

Hedrick patent of 1911. The Court was correct in find-

ing that "The defendant's valves are not Chinese copies

of the patented structure." (Oral Opinion, R. 22-23).

Defendant's witness Thiess testified that valves of the

Hedrick patent type were in common use for pulp con-

trol as early as 1929 (R. 92, 93) and that such valves

had substantially all of the features of the Hedrick valve

except the cavities 10 in the side walls (R. 94). This

was unrefuted. The use of the cavities of the Hedrick

patent was freely open to the public even then because

the Hedrick patent had expired in 1928.
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Defendant-appellee's valves, therefore, not only do

not have structure equivalent to or corresponding to the

transverse wall with the V-bottom opening, but have

never had any need for such a construction or any

equivalent construction. Thus, one of the principal ele-

ments upon which the Smith patent was allowed is not

present and there is no necessity for its being present.

Smith is now trying to assert inclusion within the scope

of his patent of the structure which he admitted to be

old prior to his patent, and which never did have the

problem which he solved in providing the transverse

wall with the V-bottom opening.

ARGUMENT

It is axiomatic in patent law that a claim is to be

read in connection with the specification, and where the

claim uses broader language than the specification, ref-

erence may be had to the latter to limit the claim.

Schnitzer et al. dba Alaska Junk Company v. California

Corrugated Culvert Company et al., C.A. 9 (1944), 140

F. 2d 275. The foregoing decision is also quoted in re-

gard to the following:

"While it is the rule in this Circuit that admis-

sions made by the applicant to the Examiner are

not to be used to narrow the scope of his claim

unless he has made changes in his application pur-

suant to the Examiner's suggestions, yet the pro-

ceedings may be used to aid in construing the claim,

(Warren Bros. Co. v. Thompson, 9 Cir., 293 F.

745.)" (Italics ours)
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It is believed that the foregoing is true of the prac-

tice in the Ninth Circuit as of today. Smith made such

changes.

The claim is to be read in connection with the speci-

fications. Carnegie Steel Co. v. Cambria Iron Co., 185

U.S. 403, 432 ; American Fruit Growers v. Bro^dex Co.,

283 U.S. 1; Schriber-Schroth Co. v. Cleveland Trust Co.,

311 U.S. 211. Where the claim uses broader language

than the specifications, reference may be had to the

latter for the purpose of limiting the claim. McClain v.

Ortmayer, 141 U.S. 419; Ma^navox Co. v. Hart ^ Reno,

9 Cir., 73 F. 2d 433: Lanyon v. M. H. Detrick Co., 9

Cir., 85 F. 2d 875.

It is directly in point that the Ninth Circuit Court

said the following in Schnitzer et al., supra:

"The file wrapper contains evidence that the

inventor understood this element of his claim in

the narrower sense. During the proceedings before

the Patent Office, two of the claims were rejected

on Anderson, No. 811,812, and the inventor under-

took to differentiate Anderson's invention, saying:

'Anderson . . . does not show a packing having a

flanged clamp in the sleeve.' Anderson employed a

U packing fitted into a seat similar to the one
found in Appellants' device."

In the recent Ninth Circuit decision, Kwikset Locks,

Inc. V. Hillgren, decided February 3, 1954, and reported

at 100 USPQ 289 (Advance Sheet), the foregoing prin-

ciples with relation to infringement received confirma-

tion as follows:

"The District Court further found that the knobs
manufactured and sold by Hillgren infringed Kwik-
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set's doorknob patent in that they were mere
'colorable variations' and 'mechanical equivalents'

of Kwikset's invention. While it is true that a Dis-

trict Court's finding of infringement is generally

considered to be a finding of fact that may not be
set aside unless clearly erroneous, 'it is [also] well

settled that where, as here, there is no dispute as

to the evidentiary facts, and the record and exhibits

enable us to clearly comprehend the nature both of

the process patented and the alleged infringing

process, the question of infringement resolves itself

into one of law, depending upon a comparison
between the two processes and the correct applica-

tion thereto of the rule of equivalency. The testi-

mony in this case was largely expository and de-

scriptive of the elements and operation of the two
processes and was not disputed.' Kemart Corp. v.

Printing Arts Research Lab. Inc., 9 Cir., 1953, 201

F. 2nd 624, 627, 628; United States v. Esnault-

Pelterie, 1938, 303 U.S. 26, 30.

"In the Hillgren knob the edge of the shell does
not curl, but rather directly faces the insert. See
diagram in margin. Thus the 'curl' or 'annular por-

tion' which is a distinguishing characteristic of the

Kwikset knob, is absent from the Hillgren knob.
- - - - The Kwikset knob patent is in a crowded
field; therefore, its scope must be narrowly limited.

Since the Hillgren knob construction is based solely

upon the tongue-in-groove principle in such a way
as to eliminate the need for spring-back pressure

employed in the Kwikset knob to hold the cap in

place, we conclude that the Hillgren knob does not
infringe the Kwikset patent."

The Court correctly found that gate valves were

highly developed in the prior art more than one year

prior to the filing of the application which matured into

the Smith patent in suit (R. 29) ; that claims 1,2,5 and

6 of the patent in suit are limited to cavities in the side
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walls of the body communicating with the grooves,

which cavities are not present in either of the valves

of the defendant (R. 29) ; and that the patent was en-

titled to a very narrow range of equivalents (R. 30).

But the Court incorrectly ignored the principles set forth

in the above-cited decisions of this Circuit, the United

States Supreme Court and other Circuits, in construing

claim 3 (R. 30). The entire record of the patent, in-

cluding cancellation of claims not limited to a trans-

verse wall with a V-bottom opening, the specification of

the patent as filed, and the arguments in the amend-

ments, clearly shows that Smith understood his claims

to be limited strictly to a V-shaped opening in a trans-

verse wall, in addition to any means forming grooves at

the sides. The transverse wall with its V-bottom open-

ing, is an element entirely lacking from defendant-

appellee's valves, equivalent structure is not present in

defendant-appellee's valves, and there is no need for

such structure since its function is not necessary. Ac-

cordingly the finding of the Court with respect to claim

3 is clearly erroneous and should be set aside.

DAMAGES

Finding of Fact XII expressly acknowledges that

ordinarily the Court would consider other contracts en-

tered into by the claimants as a proper standard upon

which to determine a reasonable royalty. The Court,

however, set a very low royalty "in view of the facts

hereinbefore set forth and the fact that the patented

structure represented only a minor improvement in a
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highly developed art" (R. 30). This is likewise a finding

that may not be set aside unless clearly erroneous. De-

fendant-appellee contends that the Court's statement

that the patented structure "represented only a minor

improvement in a highly developed art" is correct, and

therefore the finding of infringement with respect to

claim 3 should be set aside. Nevertheless, in the event

that the finding of infringement is sustained, defendant-

appellee believes that the Court was clearly within its

rights in setting the rate of damages, and the amount

of damages should not be disturbed. Uihlein v. General

Electric Co. (CCA. 7), 47 F. 2d 997; Horvath v. Mc-

Cord Radiator and Manufacturing Company et al.

(CCA. 6), 100 F. 2d 326, c.d. 308 U.S. 581, 84 L. Ed.

486.

Although there is some evidence of higher royalties

being specified in previously granted licenses, the evi-

dence is to the effect that the royalty was not uniform,

and therefore the established royalties cannot be used

as a basis to prove damages. Rude v. Westcott, 130 U.S.

152, 167. A single license is not sufficient to establish a

royalty, because one purchaser may give a larger sum

for a license than he or any other person could well

afford to pay, whereas such a business error is not likely

to be made by a considerable number of persons when

buying licenses under the same patent. The unanimous

acquiescence of a considerable number of men in a

particular royalty is evidence of its substantial justice,

while the acquiescence of one only of the same men

would have no convincing force. Muther v. United Shoe
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Machinery Co., 21 F. 2d 773, 775. Walker on Patents,

Deller's Edition, Section 823.

Furthermore, the efforts of plaintiffs-appellants to

show that there were three licenses at five per cent (5%)
of the total sales price of the gate valves were mislead-

ing, there being actually only one license under the

United States patent at that royalty rate, namely the

license to Crane Company of America at Chicago, Illi-

nois. The license to Crane Company of Canada at

Montreal, Canada, should be considered as part of the

same transaction since the two are related companies,

and in any event should not be considered as establish-

ing a uniform royalty by two licenses under the United

States patent since the license was limited to Canada.

The fact that Western Machinery Company of Portland,

Oregon, also apparently agreed to pay five per cent

royalties is not to be taken as establishing two United

States licenses at five per cent, since the five per cent

royalty is only part of a twelve and one-half per cent

charge imposed on Western Machinery Company, of

which five per cent was stated to be for patent royalties

and seven and one-half per cent stated to be for rental

of drawings, patterns, specifications and other data ap-

plicable to the manufacture of gate valves. It is quite

usual for licensors to grant the right to use drawings,

patterns, specifications and other data, but usually there

is no division of the royalty into so much for patent

royalty and so much for rental of the latter items. At

best, the situation is established that there were two

effective licenses under the patent in suit, one specifying

five per cent royalties and the other specifying twelve
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and one-half per cent royalties, and these licenses fur-

thermore were limited to different parts of the country.

Ordinarily the requirement of uniformity excludes

from consideration all such licenses as were given at

variant rates, for no better reason than variant ability

on the part of the licensees to negotiate for a license or

to resist a suit for infringement. United Nickel Co. v.

Railroad Co., 36 Fed. 186, 190. In American Sulfite Pulp

Co. V. De Grasse Paper Co., 193 Fed. 653 (CCA. 2)

the lowest royalty was arbitrarily adopted as the basis

of damages, and in Horvath v. McCord, supra, the

Court arbitrarily set a rate lower than the proven uni-

form rate.

PLAINTIFF-APPELLANTS' BRIEF

Defendant-appellee has carefully read the brief of

plaintiffs-appellants and believes that the foregoing

completely meets and answers every bona fide argument

advanced therein. Attention is called to the attempt

therein to distort terms used in the claims to read on

the accused valves (pages 10-11), and the statement on

page 10 that "Defendants' gate valve bonnetless type B
is substantially a Chinese copy of the Smith valve." The

facts are otherwise, as the lower Court expressly found

(R. 22-23).

Also, plaintiff-appellants' attempted distortion of the

Smith patent relative to the cavities m in the side

walls (Brief pages 26-28) is clearly refuted by Fig. 5

of the Smith patent.
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Attention is also called to plaintiff-appellants' ef-

forts, in pages 16-20 of the Brief, to create the impres-

sion that the patent actually covers something other

than it does. Contrary to pages 16 and 17, gate valves

in which pressure seated the valve on the outlet side

were long known (Hedrick patent), and which had

knife edges (Brooks patent). Where, in the patent

claims, is there any reference to the length of the gate

valve, or stuffing boxes, or bonnets, as described in page

19? And no mention is made of several express limita-

tions of the claims, such as, for example, "opening form-

ed V-shape."

In fact the brief, very significantly, discusses the ob-

jects of the patent, advantages of the valve illustrated

in the patent, and portions of the specification of the

patent; but does not advance a solitary argument based

upon the claims of the patent. Schnitzer et al. v. Cali-

fornia Corrugated Culvert; Warren Bros v. Thompson;

Carnegie Steel v. Cambria Iron; American Fruit Grow-

ers v. Brogdex; Schriber-Schroth v. Cleveland Trust; all

supra.
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CONCLUSIONS

1. The Court was clearly erroneous in finding in-

fringement of claim 3, and this finding should be set

aside

;

2. The Court was clearly correct in finding non-

infringement of claims 1, 2, 5 and 6, and this finding

should be sustained;

3. In the event that infringement is found, the find-

ings of the Court as to the amount of damages should

not be disturbed.

Respectfully submitted,

Fabri-Valve Company of America,
a corporation.

By Orme E. Cheatham,

of Counsel for Defendant-Appellee.

BUCKHORN AND ChEATHAM,
703 Board of Trade Building,

Portland 4, Oregon,

W. B. Shively,

415 Pacific Building,

Portland 4, Oregon,

Attorneys for Defendant-Appellee.
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The Tax Court of the United States

Docket No. 51491

FRED C. NIEDERKROME, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1953

Dec. 15—Petition received and filed. Taxpayer noti-

fied. Fee paid.

Dec. 17—Copy of petition served on General Coun-

sel.

Dec. 15—Request for Circuit hearing in Portland,

Oregon filed by taxpayer. 12/30/53,

granted.

1954

Feb. 15—Answer to petition filed by General Coun-

sel.

Feb. 16—Copy of answer served on taxpayer, Port-

land.

1955

Feb. 15—Hearing set May 9, 1955, Portland, Ore-

gon.

May 12, Hearing had before Judge Van Fossan on

14, the merits. Petitioner's oral motion to

16—consolidate dockets 51491, 51526 to 51529,

inch, 51531, 51533— no objection by re-

spondent—granted; petitioner's oral mo-
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1955 (Con't.)

tion to file stipulation of facts later with

respect to specific issues— granted, and

stipulation of the parties to take deposi-

tion— granted— to be taken within ten

days. Entry of appearance of Randall S.

Jones, Esq. and Stipulation of Facts with

Exhibits 1 through 13, B through T, at-

tached, Exhibits A later attached to stip-

ulation, filed at hearing. Petitioner's

Brief, 7/15/55; respondent's brief, 8/29/

55; petitioner's reply, 9/28/55.

May 23—Motion for leave to ^^^thdraw the original

of each subpoena Mrs. Fannie Orsen et al.

filed by General Counsel.

Jun. 1—Respondent's motion of 5/23/55 is

granted.

Jun. 2—Motion to withdraw exhibits 12, 13, 16, 19,

22, 23, 24, 27 and 32 to 44, inch, filed by

taxpayer. 6/3/55, granted.

Jun. 9—Transcript of Hearing 5/12/55 filed.

Jun. 9—Transcript of Hearing 5/14/55 filed.

Jun. 9—Transcript of Hearing 5/16/55 filed.

Jul. 5—Motion for extension to 8/15/55 to file

brief filed by taxpayer. 7/5/55, gi'anted.

Aug. 15—Brief filed by taxpayer. Copy served.

Sep. 6—Motion for leave to file settlement stipula-

tion in respect of certain issues, stipula-

tion relative to disposition of certain is-

sues lodged, filed. 9-7-55, granted.

Sep. 26—Motion for extension to Oct. 31, 1955 to

file brief and November 30, 1955 to file
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Sep. 26—petitioner's reply brief filed by General

(Con't). Counsel. 9/27/55, granted.

Oct. 25—Joint motion for extension to Nov. 18,

1955 to file respondent's brief and to Dec.

30, 1955 to file petitioner's reply brief

filed. 10/26/55, gi^anted.

Nov. 18—Brief filed by respondent. Served 11/

21/55.

Dec. 23—Motion for extension to Jan. 30, 1956 to

file reply brief filed by petitioner. 12/28/

55, granted.

1956

Jan. 30^—Reply brief filed by taxpayer. (1)—2 cop-

ies rec'd. 1/31/56. 1/31/56, sensed.

Nov. 16—Memorandinn findings of fact and opinion

filed. Van Fossan J. Decision will be en-

tered under Rule 50. Served 11/16/56.

1957

Mar. 27—^Agreed computation filed.

Apr. 2—Decision entered. Judge Van Fossan.

Served 4/3/57.

May 10—Motion for x)ermission to withdraw exhib-

its filed by petitioner. Ser\^ed 5/17/57.

Granted 5/14/57.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by petitioner.

Jul. 1—Proof of service filed.

Jul. 1—Petition for review l^y U. S. Court of Ap-

peals, Fifth Circuit, with assignments of

error filed by petitioner.

Jul. 1—Proof of service filed.
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1957

Jul. 8—Entry of appearance of Louis Eisenstein,

as counsel, filed.

Aug. 7—Designation of record on review filed by

petitioner (9tli Circuit) with acknowledg-

ment of service thereon.

Aug. 7—Order extending time for filing record on

review and docketing petition for review

to Sept. 29, 1957, entered (9th Circuit).

Served 8/8/57.

The Tax Court of the United States

Docket No. 51526

E. ROYCE AND DORA F. ROYCE,
Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1953

Dec. 21—Petition received and filed. Taxpayer no-

tified. Fee paid.

Dec. 22—Copy of petition served on General Coun-

sel.

Dec. 21—Request for Circuit hearing in Portland,

Oregon filed by taxpayer. 1/5/54, granted.

1954

Feb. 23—Answer filed by General Counsel.

Fel). 24—Co]^y of answer served on taxpayer, Port-

land, Oregon.
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1954

Apr. 5—Motion for better statement filed by tax-

payer. 4/16/54, copy served.

Apr. 6—Hearing set May 5, 1954, Washington,

D. C. on petitioner's motion. 4/6/54, copy

served.

Apr. 26—Motion to withdraw motion for a better

statement of Pleadings filed Apr. 6, 1954,

filed by taxpayer. 4/26/54, granted.

1955

Feb. 15—Hearing set May 9, 1955, Portland, Ore-

gon.

May 12, Hearing had before Judge Van Fossan on

14, the merits. Petitioner's oral motion to

16—consolidate dockets 51491, 51526 to 51529

inch, 51531, 51533— no objection by re-

spondent— granted
;
petitioner's oral mo-

tion to file stipulation of facts later with

respect to specific issues— granted, and

stipulation of the parties to take deposi-

tion— granted— to be taken within ten

days. Entry of appearance of Randall S.

Jones, Esq. and Stipulation of facts with

Exhibits 1 through 13, B through T, at-

tached. Exhibit A later attached to stipu-

lation, filed at hearing. Petitioner's brief,

7/15/55; respondent's brief, 8/29/55; pe-

titioner's reply, 9/28/55.

May 23—Motion for leave to withdraw the original

of each subpoena of Mrs. Fannie Orsen

et al. filed by General Counsel. 6/1/55,

granted.
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1955

May 25—Joint motion for leave to file supplemen-

tal stipulation of facts in lieu of deposi-

tion, supplemental stipulation of facts

lodged, filed.

Jun. 1—Joint motion for leave to file supplemen-

tal stipulation of facts in lieu of deposi-

tion granted. Supplemental stipulation of

facts filed.

Jun. 2—^Motion to withdraw exhibits 12, 13, 16, 19,

22, 23, 24, 27 and 32 to 44, inch, filed by

taxpayer. 6/3/55, granted.

Jun. 9—Transcript of Hearing 5/12/55 filed.

Jun. 9—Transcript of Hearing 5/14/55 filed.

Jim. 9—Transcript of Hearing 5/16/55 filed.

Jul. 5—^Motion for extension to 8/15/55 to file

brief filed by taxpayer. 7/5/55, granted.

Aug. 15—Brief filed hy taxpayer. Copy served.

Sep. 6—Motion for leave to file settlement stipula-

tions in respect of certain issues, stipula-

tion relative to disposition of certain is-

sues lodged, filed. 9/7/55, granted.

Sep. 26—^IMotion for extension to Oct. 31, 1955 to

file brief and November 30, 1955 to file

petitioner's reply brief filed by General

Counsel. 9/27/55, granted.

Oct. 25—Joint motion for extension to Nov. 18,

1955 to file respondent's brief and to Dec.

30, 1955 to file petitioner's reply brief

filed. 10/26/55, granted.

No^'. 18—Brief filed by respondent. Served 11/

21/55.
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1955

Dec. 23—Motion for extension to Jan. 30, 1956 to

file reply brief filed by petitioner.

12/28/55, granted.

1956

Jan. 30—Reply brief filed by taxpayer. ("Copies

served 1/31/56.)

Nov. 16—^Memorandum findings of fact and opinion

filed. Van Fossan J. Decision mil be en-

tered under Rule 50. Served 11/16/56.

1957

Mar. 27—Agreed Computation filed.

Apr. 2—Decision entered, Judge Van Fossan.

Served 4/3/57.

May 10—Motion to withdraw exhibits filed by peti-

tioner. Granted 5/14/57. Served 5/17/57.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by petitioner.

Jul. 1—Proof of service filed.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Fifth Circuit, with assignments of

error filed by petitioner.

Jul. 1—Proof of service filed.

Jul. 8—Entry of appearance of Louis Eisenstein,

as counsel filed.

Aug. 7—Designation of Record on review filed by

petitioners. (9th Circuit.)

Aug. 7—Order extending time for filing record on

review and docketing petition for review

to September 29, 1957, entered. (9th Cir-

cuit.) Served 8/8/57.
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The Tax Court of the United States

Docket No. 51527

EZRA ROYCE, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

[Note: Docket Entries in Docket No. 51527

are the same as Docket Entries in No. 51526

set out at pages 6-9 except the following] ;

1953

May 21—Granted leave to file; Reply to Answer

filed by taxpayer.

The Tax Court of the United States

Docket No. 51528

B. ROYCE, Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1953

Dec. 21—Petition received and filed. Taxpayer no-

tified. Fee paid.

Dec. 22—Copy of petition served on General Coun-

sel.
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1953

Dec. 21—Request for Circuit hearing in Portland,

Oregon filed by taxpayer. 1/5/54, granted.

1954

Feb. 23—Answer filed by General Counsel.

Feb. 24—^Copy of answer served on taxpayer, Port-

land, Oregon.

Apr. 5—Motion for a better statement filed by tax-

payer. 4/6/54, copy served.

Apr. 6—Hearing set May 5, 1954, Washington,

D. C. on petitioner's motion. Copy served

4/6/54.

Apr. 26—Motion to withdraw motion for a better

statement of Pleadings filed April 6, 1954

filed by taxpayer. 4/26/54, granted.

1955

Feb. 15—Hearing set May 9, 1955, Portland, Ore-

gon.

May 12, Hearing had before Judge Van Fossan on

14, the merits. Petitioner's oral motion to

16—consolidate dockets 51491, 51526 to 51529,

inch, 51531, 51533— no objection by re-

spondent— granted; petitioner's oral mo-

tion to file stipulation of facts later mth
respect to specific issues— granted, and

stipulation of the parties to take deposi-

tion— granted— to be taken within ten

days. Entry of appearance of Randall S.

Jones, Esq. and Stipulation of Facts with

Exhibits 1 through 13, B through T, at-

tached. Exhibit A later attached to stipu-

lation, filed at hearing. Petitioner's Brief,
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1955

(Cont.) 7/15/55; respondent's brief, 8/29/55; pe-

titioner's reply, 9/28/55.

May 23—Motion for leave to withdraw the original

of each subpoena of Mrs. Fannie Orsen

et al. filed by General Counsel. 6/1/55,

granted.

Jun. 2—IMotion to withdraw exhibits 12, 13, 16, 19,

22, 23, 24, 27, and 32 to 44, incl. filed by

taxpayer. 6/3/55, granted.

Jun. 9—Transcript of Hearing 5/12/55 filed.

Jun. 9—Transcript of Hearing 5/14/55 filed.

Jun. 9—Transcript of Hearing 5/16/55 filed.

Jul. 5—Motion for extension to 8/15/55 to file

brief filed by taxpayer. 7/5/55, granted.

Aug. 15—Brief filed by taxpayer. Copy served.

Sep. 6—Motion for leave to file settlement stipula-

tion in respect of ceriain issues, stipula-

tion relative to disposition of ceriain is-

sues lodged, filed. 9/7/55, granted.

Sep. 26—Motion for extension to Oct. 31, 1955 to

file brief and Nov. 30, 1955 to file peti-

tioner's reply brief filed by General Coun-

sel. 9/27/55, granted.

Oct. 25—Joint motion for extension to Nov. 18,

1955 to file respondent's brief and Decem-

ber 30, 1955 to file petitioner's reply brief

filed. 10/26/55, granted.

Nov. 18—Brief filed by respondent. Served 11/

21/55.

Dec. 23—Motion for extension to Jan. 30, 1956 to

file reply brief filed by petitioner.

12/28/55, gi-anted.
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1956

Jan. 30—Reply brief filed by taxx^ayer. 1/31/56,

served.

Nov. 16—^Memorandum findings of fact and opinion

filed. Van Fossan J. Decision will be en-

tered under Rule 50. Served 11/16/56.

1957

Mar. 27—Agreed Computation filed.

Apr. 2—Decision entered, Judge Van Fossan.

Served 4/3/57.

May 10—Motion to withdraw exhibits filed by peti-

tioner. Granted 5/14/57. Served 5/17/57.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by petitioner.

Jul. 1—Proof of service filed.

Jul. 1—Petition for review by U. S. Court of Ap-

peals, Fifth Circuit, with assignments of

error filed by petitioner.

Jul. 1—Proof of ser\4ce filed.

Jul. 8—Entry of appearance of Louis Eisenstein,

as counsel filed.

Aug. 7—Designation of record on review filed by

petitioner. (9th Circuit.)

Aug. 7—Order extending time for filing record on

review and docketing petition for review

to September 29, 1957, entered. (9th Cir-

cuit.) Served 8/8/57.
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The Tax Court of the United States

Docket No. 51529

ESTATE OF ISAJBELLE H. ROYCE, DE-
CEASED, B. ROYCE, EXECUTOR,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES

[Note: Docket Entries in Docket No. 51529

are the same as Docket No. 51528 set out at

pages 10-13 except the following] :

1953

Dec. 21—Request for Circuit Hearing in Portland,

Oregon filed by taxpayer.

1954

Feb. 23—Request for hearing in Portland filed by

General Counsel.
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The Tax Court of the United States

Docket No. 51531

EGBERT T. JACOB AND AGNES C. JACOB,
Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1953

Dec. 21—Petition received and filed. Taxpayer noti-

fied. Fee paid.

Dec. 22—Copy of petition served on General Coun-

sel.

Dec. 21—Request for Circuit hearing in Portland,

Oregon filed by taxpayer. 1/6/54, granted.

1954

Feb. 23—Answer filed by General Counsel.

Feb. 24—Copy of answer served on taxpayer, Port-

land, Oregon.

1955

Feb. 15—Hearing set May 9, 1955, Portland, Oregon.

May 12 Hearing had before Judge Van Fossan on

14 the merits. Petitioner's oral motion to con-

16—solidate dockets 51491, 51526 to 51529, inch,

51531, 51533—^no objection by respondent

—

granted; petitioner's oral motion to file

stipulation of facts later with respect to

specific issues^granted—and stipulation
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1955

(Con't). of the parties to take deposition—granted

—to be taken within ten days. Entry of

appearance of Randall S. Jones, Esq. and

stipulation of facts with exhibits 1 thru 13,

B thru T, attached, Exhibit A later at-

tached to stipulation, filed at hearing. Peti-

tioner's Brief, 7/15/55; respondent's brief,

8/29/55 ;
petitioner's reply brief, 9/28/55.

May 23—^Motion for leave to withdraw the original

of each subpoena of Mrs. Fannie Orsen et

al filed by General Counsel. Granted 6/1/55.

Jun. 2—Motion to withdraw exhibits 12, 13, 16, 19,

22, 23, 24, 27 and 32 to 44 inch, filed by

taxpayer. 6/3/55, granted.

Jun. 9—Transcript of Hearing 5/12/55 filed.

Jun. 9—Transcript of Hearing 5/14/55 filed.

Jun. 9—Transcript of Hearing 5/16/55 filed.

July 5—Motion for extension to Aug. 15, 1955 to

file brief filed by taxpayer. 7/5/55, granted.

Aug. 15—Brief filed by taxpayer. Copy served.

Sep. 6—Motion for leave to file settlement stipula-

tion in respect of certain issues, stipulation

relative to disposition of certain issues

lodged, filed. 9/7/55, granted.

Sep. 26—Motion for extension to Oct. 31, 1955 to

file brief and to Nov. 30, 1955 to file peti-

tioner's reply brief filed by General Coun-

sel. 9/27/55, granted.

Oct. 25—Joint motion for extension to Nov. 18, 1955

to file respondent's brief and December 30,
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1955

Oct. 25—1955 to file petitioner's reply brief filed.

(Con't). 10/26/55, granted.

Nov. 18—Brief filed by respondent. Served 11/21/55.

Dec. 23—Motion for extension to Jan. 30, 1956 to

file reply brief filed by petitioner. 12/28/55,

granted.

1956

Jan. 30—Reply brief filed by taxpayer. 1/31/56,

served.

Nov. 16—Memorandum findings of fact and opinion

filed. Van Fossan J. Decision will be en-

tered under Rule 50. Served 11/16/56.

1957

Mar. 27—Agreed Computation filed.

Apr. 2—Decision entered. Judge Van Fossan.

Served 4/3/57.

May 10—Motion for permission to withdraw exhibits

filed by petitioner. Granted 5/14/57. Served

5/17/57.

July 1—^Petition for review by U. S. Court of Ap-

peals, Ninth Circuit, filed by petitioners.

July 1—Proof of service of petition for review

filed.

July 1—Petition for review by U. S. Court of Ap-

peals, Fifth Circuit, with assignments of

error filed by petitioners.

July 1—Proof of service filed.

July 8—Entry of appearance of Louis Eisenstein

as counsel filed.

Aug. 7—Designation of record on review filed by

petitioners. (9tli Circuit)



18 Fred C. Niedcrkrome, et ah, vs.

1957

Aug. 7—Order extending time for filing record on

review and docketing petition for review to

September 29, 1957, entered. (9th Circuit)

Served 8/8/57.

The Tax Court of the United States

DOCKET ENTRIES

Docket No. 51533

[Note : Docket Entries in No. 51533 are the same

as No. 51531 set out at pages 15-18].

[Title of Tax Court and Docket No. 51491.]

PETITION
The above named petitioner hereby petitions the

above entitled Court for a redetermination of the

deficiency set forth by the respondent in his Notice

of Deficiency bearing symbols ARC-Ap:SF Port:-

VEV:90D dated the 28th day of September, 1953,

and as a basis of his proceeding alleges as follows:

1.

The petitioner is an individual residing in Port-

land, Oregon, and the return for the period here

involved was filed with the Collector of Internal Rev-

enue at Portland, Oregon.

II.

The Notice of Deficiency (a copy of which is at-

tached hereto and marked Exhibit A) was mailed to

the petitioner on September 28, 1953.



Commissioner of Internal Revenue 19

III.

The within controversy involves a deficiency in

Federal income taxes and penalty determined by the

Commissioner for the year and in the amounts as

follows

:

Penalty Under

Year Deficiency Section 294(d)(2)

1945 $32,348.48 $1,940.07

The entire amounts of tax and penalty are in con-

troversy.

IV.

In arriving at his conclusion set forth in his Notice

of Deficiency, the respondent committed the follow-

ing errors:

(1) Respondent erred in including in petitioner's

income the siun of $48,125.00, or any sum whatso-

ever, as dividends from Oregon Motor Stages.

(2) The respondent further erred in including in

petitioner's income the sum of $1,141.91, or any sum

whatsoever, as an additional distribution (Oregon

Motor Stages) or on any accoimt whatsoever.

(3) The respondent further erred in asserting a

penalty of $1,940.07, or any sum whatsoever, under

the provisions of Section 294(d)(2), or any other

section of Internal Revenue Code.

V.

The facts upon which petitioner relies as a basis

for this proceeding are as follows:

(a) During the taxable year 1945, petitioner was

married and living with his wife at Portland, Ore-

gon.

(b) During the year 1945, E. Royce, B. Royce and
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others, entered into negotiations with the then stock-

holders of Oregon Motor Stages for the acquisition of

the capital stock of said corporation. There were out-

standing at that time 750 shares of common stock of

said corporation and the price upon which negotia-

tions were based was $1,000.00 per share. E. Royce,

B. Royce, Albert L. Schneider, R. T. Jacob and peti-

tioner began preparations for the acquisition of said

stock, whereupon one L. R. Bentson of Vancouver,

B. C, who was a relative of E. and B. Royce, in-

formed the said group that he desired to acquire a

portion of the stock of said company and he agreed

to and did purchase 350 shares of its stock.

(c) Mr. Bentson advised said gi^oup that his fimds

were in Canada and were blocked and that it would

be necessary for him to make arrangements in the

United States to finance his purchase. Thereupon a

loan was negotiated on his behalf with the Portland

Branch of the American Business Credit Corpora-

tion. The stock of petitioner was, as an accommoda-

tion, pledged with !Mr. Bentson 's stock as security for

said loan, but petitioner did not participate in the

negotiation of said loan and assumed no obligation

whatsoever for its payment.

(d) After the conclusion of World War II in

August, 1945, Mr. Bentson voiced his apprehension

that the earnings of Oregon Motor Stages would be

drastically cui*tailed and that the investment would

not prove as profitable as he had anticipated at the

time of his purchase. Mr. Bentson then made an

offer to the coiporation, which the corporation ac-
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cepted, to surrender his 350 shares of stock upon the

corporation paying the interest on his obligation and

liquidating the loan obtained by him from the said

Branch of the American Business Credit Corpora-

tion. Upon the surrender of his shares of stock, Ore-

gon Motor Stages issued to him a check for the sum

of $350,000.00 which said check Mr. Bentson de-

livered to American Business Credit Corporation in

payment of his said loan.

(e) Petitioner received no part of said payment of

said loan either directly, indirectly or constructively,

nor did petitioner receive any benefit directly, in-

directly or constructively from the payment of said

simi to the said Mr. Bentson.

(f) Subsequent to petitioner's purchase of said

stock in Oregon Motor Stages, petitioner was re-

quired by direction of the Interstate Commerce Com-

mission, because of his connections with other car-

riers engaged in interstate commerce, to dispose of

his stock in said Oregon Motor Stages, and petitioner

sold his said stock on June 20, 1946, to A. L. Schnei-

der for the sum of $55,000.00, the exact amount paid

by him for said shares of stock in 1945.

(g) The facts as set forth in paragraph (b)

through paragraph (f) above apply with equal force

and effect to the item of $1,141.91 included by re-

spondent in petitioner's income as an "additional

distribution (Oregon Motor Stages) ".

(h) On petitioner's estimated tax, 1040 ES, for

the year 1945, the full amount of tax estimated to be

due and owing was reported and accordingly the

penalty proposed is without foundation.
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Wherefore, petitioner prays that this Court may
hear this proceeding and determine that there is no

deficiency in income taxes for the year 1945, and that

petitioner is not subject to any penalty determined by

the Commissioner, or any part thereof.

/s/ R. T. JACOB,
Attorney for Petitioner.

Of Counsel

:

Jacob, Jones & Brown.

Duly Verified.

EXHIBIT "A*'

U. S. Treasury Department

Office of the Regional Commissioner

Internal Revenue Service

1112 Cascade Building

Portland 4, Oregon

September 28, 1953

In Replying Refer To: ARC-Ap:SF Port:VEV:-

90D

Mr. Fred C. Niederkrome,

4810 S. W. 60th Place,

Portland, Oregon.

Dear Mr. Niederkrome

:

You are advised that the determination of your in-

come tax lialnlity for the taxable year ended Decem-

ber 31, 1945, discloses a deficiency in the amount of

$32,348.48, and $1,940.07 in penalty, as shown in the

statement attached.

Ill accordance mth the provisions of existing in-
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ternal revenue laws, notice is hereby given of the

deficiency mentioned.

Within 90 days from the date of the mailing of

this letter you may file a petition with The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiency. In counting the 90 days you may not ex-

clude any day unless the 90th day is a Saturday, Sun-

day, or legal holiday in the District of Columbia, in

which event that day is not counted as the 90th day.

Otherwise Saturdays, Sundays, and legal holidays

are to be counted in computing the 90-day period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appellate,

1112 Cascade Building, Portland 4, Oregon. The

signing and filing of this form will expedite the

closing of your return by permitting an early assess-

ment of the deficiency, and will prevent the accumu-

lation of interest, since the interest period termi-

nates 30 days after receipt of the form, or on the date

of assessment or on the date of payment, whichever

is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner.

By /s/ A. N. Williams,

Associate Chief, Appellate Division.

Enclosures : Statement Form 1276 Agreement Form
870.
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ARC-Ap:SF
Port :VEV :90D STATEMENT

Mr. Fred C. Niederkrome

4810 S. W. 60tli Place, Portland, Oregon

Income tax liability for the taxable year ended

December 31, 1945.

Penalty

Year Deficiency Section 294(d)(2)

1945 S32,348.4S $1,940.07

In making this determination of your income tax

liability, careful consideration has been given to the

report of examination dated February 6, 1951, and

to your protest dated August 16, 1951.

The 6% penalty for substantial underestimate of

estimated tax has been asserted in accordance with

the provisions of Section 294(d)(2) of the Internal

Revenue Code.

A copy of this letter and statement has been mailed

to your representative, Mr. Robert T. Jacob, 917

Public Service Building, Portland, Oregon, in ac-

cordance with the authority contained in the power

of attorney executed by you.

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return. Form 1040 $12,466.09

Unallowable deductions and additional income:

(a) Dividends (Oregon Motor Stages).... $48,125.00

(b) Additional distribution (Oregon

Motor Stages) 1,141.91 49,266.91

Total $61,733.00

Non-taxable income and additional deductions:

(c) Interest expense 1.028.43

Vf income adjusted $60,704.57
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Explanation of Adjustments

(a) The records of, this office show that prior to

July 2, 1945, you, E. Royce, B. Royce, Robert T.

Jacob and A. L. Schneider negotiated for the pur-

chase of the capital stock of Oregon Motor Stages,

Portland, Oregon, an Oregon corporation engaged

in the business of bus transportation. The outstand-

ing stock of that corporation then consisted of 750

common shares, with a par value of $100.00 per share.

As a result of the negotiations referred to above,

on or about July 2, 1945, you and your associates

purchased shares of Oregon Motor Stages in the

niunber and at the cost shown below:

Shares Cost

E. Royce 145 $145,000.00

B. Royce 50 50,000.00

Robert T. Jacob 100 100,000.00

Fred C. Niederkrome 55 55,000.00

A. L. Schneider 50 50,000.00

Total 400 $400,000.00

In accordance with the plan adopted, the remain-

ing 350 shares of Oregon Motor Stages stock were

acquired in the name of L. R. Bentson, 411 E. 15th

Street, North Vancouver, B.C., an uncle of E.

Royce and B. Royce, in consideration of payment

of $350,000.00 cash. Such payment was made from

the proceeds of a loan obtained by E. Royce acting

for you, himself and your above-named associates,

through the Portland Branch of the American

Business Credit Corporation, New York City, on

a 90-day note which was signed by E. Royce and
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L. R. Bcntson, and which was collateralized by de-

posit of the entire 750 shares of stock of Oregon

Motor Stages.

On or about Septeml^er 6, 1945, pursuant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its own stock then standing in the name of L. R.

Bentson and issued its check to him in the sum of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit

Corporation in satisfaction of the 90-day note

signed by E. Royce and Ij. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did he at

any time acquire, any bona fide or actual beneficial

interest in the stock of Oregon Motor Stages.

It has been further determined that the accumu-

lated earnings and profits of Oregon Motor Stages

available for distribution as dividends during the

year 1945 were in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its

capital stock, which were issued in the name of

L. R. Bentson, for the sum of $350,000.00, was con-

summated at such a time and in such a manner as

to result in the realization of taxable income to

you in the amoimt of $48,125.00, such sum being

that portion of the total sum of $350,000.00 which

55 shares of stock of Oregon Motor Stages owned

by you bears to the total of 400 shares of such stock

owned by you, E. Royce, B. Royce, Robert T. Jacob

and A. L. Schneider.
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(b) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that corporation paid interest

to the American Business Credit Corporation and

attorney fees in the respective total amounts of

$8,054.80 and $2,135.41. With respect to these sums,

this office holds that to the extent of $1,107.54 and

$34.37, respectively, payment of interest and attor-

ney fees was in satisfaction of your personal lia-

bility incurred in connection with the transactions

whereby you acquired the stock of Oregon Motor

Stages. Your reported income has, therefore, been

increased by $1,141.91.

(c) It has been determined that of the amount

of $1,107.54 heretofore held under item (b) above

to be taxable to you, the siun of $1,028.43 is allow-

able as a deduction for interest paid in 1945.

Computation of Income Tax—1945

Net income adjusted $60,704.57

Less: Normal tax exemption 500.00

Balance subject to normal tax $60,204.57

Normal tax—3% of $60,204.57 1,806.14

Net income adjusted $60,704.57

Less: Surtax exemption 1,000.00

Balance subject to surtax $59,704.57

Surtax $34,098.43

Income tax liability $35,904.57

Income tax liability disclosed by return,

Account No. 9080946 3,556.09

Deficiency in income tax $32,348.48
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Penalty, Section 294(d)(2), Internal Revenue Code

Income tax liability as adjusted S35,904.57

Less: withholding tax $ 389.90

paid on estimated declaration 3,180.10 3,570.00

Difference $32,334.57

Penalty (6% of $32,334.57) 1,940.07

[Endorsed]: T.C.U.S. Dec. 15, 1953.

[Title of Tax Court and Docket No. 51491.]

ANSWER
Comes Now the Commissioner of Internal Rev-

enue, by his attorney, Daniel A. Taylor, Chief

Counsel, 'Internal Revenue Service, and for answer

to the petition filed herein, admits, denies and al-

leges as follows:

1. Admits the allegations contained in para-

graph I of the petition.

2. Admits the allegations contained in para-

graph II of the petition.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiency in income tax and penalty as shown

by the notice of deficiency from which the appeal

is taken. Specifically denies that he erred in the

manner and form as alleged in paragraph IV of

the petition.

5. (a) Admits the allegations contained in para-

graph V(a) of the petition.

(b) Admits the allegations contained in the first

two sentences of paragraph V(b) of the petition.
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Denies the remaining allegations contained in para-

graph V(b) of the petition.

(c) Denies the allegations contained in para-

graph V(c) of the petition. Alleges that the nature

of the stock transaction inchiding the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-

plained on pages 1 to 3, inclusive, of Exhibit A
attached to the petition on file in this proceeding.

(d) and (e). Denies the allegations contained in

paragraph V(d) and (e) of the petition.

(f ) For lack of sufficient knowledge or informa-

tion upon the basis of which to form a belief as to

the truth or falsity thereof, denies the allegations

contained in paragraph V(f) of the petition.

(g) and (h). Denies the allegations contained in

paragraph V (g) and (h) of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commission's deter-

mination of deficiency and penalty be approved.

/s/ DANIEL A. TAYLOR,
Chief Counsel,

Internal Revenue Service.

Of Counsel : Wilford H. Payne, Associate Appel-

late Coim.sel, John D. Picco, Special Attorney,

Internal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 15, 1954.
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[Title of Tax Court and Docket No. 51526.]

PETITION
The above named petitioners hereby petition the

above entitled Court for a redetermination of the

deficiency set forth by the respondent in his Notice

of Deficiency (Symbols ABC-Ap: SF Port VEV:
90D) dated the 28th day of September, 1953, and

as a basis for their proceeding allege as follows:

I.

The petitioner are husband and wife and reside

in Portland, Multnomah Coimty, Oregon, and they

filed their Federal Income Tax Returns for the

years involved herein with the Collector of In-

ternal Revenue for the District of Oregon, at Port-

land, Oregon.

II.

The Notice of Deficiency (a copy of which is

attached hereto and marked Exhibit A) was mailed

to the petitioners on September 28, 1953.

III.

The within controversy involves an asserted defi-

ciency in Federal Income Taxes for the years and

in the amounts as follows:

Year Deficiency

1948 $73,966.90

1949 35,145.26

Total $109,112.16

of which the entire amounts are in controversy.
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IV.

The determination of tax set forth in said Notice

of Deficiency is based upon the following errors:

1. The respondent erred in including in peti-

tioners' income the sum of $15,440.00, or any sum

whatsoever for the year 1948, and the sum of

$5,640.00, or any sum whatsoever, for the year 1949,

as rental payments made during said years by

Burnside Realty, Inc., and in holding that the peti-

tioners derived any income whatsoever therefrom.

2. The respondent erred in determining that

Eunice M. Royce was not a partner of Yellow Cab

Company of Seattle for the year 1948 and 1949 and

that the distributive share of said partnership in-

come reported by Eimice M. Royce was the income

of petitioners.

3. The respondent erred in increasing the peti-

tioners' distributive partnership income in the

amount of $41,668.22 for the year 1948 and in the

amount of $29,729.80 for the year 1949, or any other

amounts.

(a) The respondent erred in determining that

the petitioners' distributive share of partnership

income from the Yellow Cab Company of Portland

for the year 1948 was $15,470.67, and for the year

1949 was $11,493.24, or any other amoimts, greater

than that reported by the petitioners for said years

and, more specifically, the respondent erred in de-

termining that the said partnership had claimed

excessive depreciation in the amounts of $10,806.28

for the year 1948 and $3,400.42 for the year 1949,

or any other amounts, that payments to Charles
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W. Keffer and C. H. Luton in the amount of

$707.32 for the year 1948, or any other amount,

are not deductible in computing said partnership

income, that the sums of $17,927.76 for the year

1948 and $16,986.07 for the year 1949, or any other

amounts, accrued as a city revemie tax on said

partnership's books for said years were unallow-

able as deductions for said years and in determin-

ing that the sum of $1,500.00 for the year 1948 and

$2,600.00 for the year 1949 were expended in said

year in preparing used cabs for sale and that said

sums were not deductible as an ordinary and neces-

sary business expense of the said partnership.

4. The respondent erred in increasing the peti-

tioners' net capital gains for the calendar year

1948 in the amount of $899.01, and for the calen-

dar year 1949 in the amount of $1,194.84, or any

other amounts.

(a) The respondent erred in determining that

the petitioners' distributive share of long-term cap-

ital gains from the partnership of Yellow Cab Com-

pany of Seattle was in the amoimt of $3,866.50, or

any other amount in excess of $1,468.37 for the

calendar year 1948.

(b) The respondent erred in determining that

the stock and note of Portland IMeadows held by

petitioner became worthless in the year 1948 rather

than in the year 1949, and that the loss on the said

note was allowable only as a long-term capital loss.

5. The respondent erred in determining that the

petitioners received 560,000 shares of the common

stock of Alder Gold-Copper Company in the year



Commissioner' of Internal Revenue 33

1948 and 100,000 shares of said stock in the year

1949, and that the receipt of said stock in said years

constituted additional taxable income in the amount

of $56,000.00, for the year 1948 and $9,761.40, for

the year 1949, or any other amounts.

6. The respondent erred in determining a dis-

allowance of a bad debt loss in the amount of $11,-

632.86 or any other amount claimed by petitioners

for the calendar year 1949.

7. The respondent erred in determining addi-

tional income to petitioners in the amount of $6,-

531.15, or any other amount, for the calendar year

1949, from the purchase by petitioners of the prop-

erty located on West Burnside Street in Portland,

Oregon.

V.

The facts upon which petitioners rely as a basis

for their appeal are as follows:

(a) Petitioners are husband and wife, residing

in Portland, Oregon, and they reported their in-

come for Federal Income Tax purposes on the

basis of cash receipts and disbursements and cal-

endar year.

(b) The respondent has determined for each of

the years herein involved that rental payments

made by Burnside Realty, Inc., pursuant to a lease

agreement dated April 29, 1944, constituted taxable

income to petitioner.

(c) On the 13th day of April, 1944, petitioner

obtained an option to acquire a parcel of real estate

on N.W. 21st and Burnside Streets in Portland,

Oregon, from L. W. Hendrickson and Sue Hend-
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rickson, husband and wife. The option price was a

favorable one and in order for petitioner to be en-

titled to exercise the option at the end of a 5 year

period, it was provided in effect that petitioner

acquire a tenant for a five year term for the build-

ing which would be willing to pay and agree to pay

for a five year period the sum of $1,500.00 per

month.

(d) Burnside Realty, Inc., was incorporated on

the 18th day of April, 1944, with an authorized

capital stock of 30 shares and a par value of $50.00

per share, or a total capitalization of $1,500.00.

Petitioner subscribed to 10 shares thereof, Harold

Murphy subscribed to 10 shares thereof and A. L.

Schneider subscribed to 10 shares thereof and each

agreed to pay for their stock the par value thereof.

(e) By a lease agreement dated the 29th day of

April, 1944, Burnside Realty, Inc., agreed to lease

from the said L. W. and Sue Hendrickson the

building and equipment therein located at N.W.

21st and Burnside Streets for an agreed rental of

$1,500.00 per month and for a five year term.

(f) The said building leased by Burnside Realty,

Inc., was a two story structure with the lower story

occupied by commercial rental units and the upper

floor was one large ballroom. Burnside Realty, Inc.,

was organized to engage in the business of operat-

ing the rental properties and of operating a ball-

room. There was restaurant and ballroom equip-

ment included in the building and included in the

lease of a total reasonable value of approximately

$15,000.00. The reasonable rental value of the
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building for any one or any entity who or which

wished to operate a rental property and a ballroom

of this character was in excess of $1,500.00 per

month.

(g) On or about January 14, 1946, the said

three stockholders of Burnside Realty, Inc., each

surrendered 2^'2 shares of his stock and the sur-

rendered stock was then issued to Mr. Edward J.

Cheney, an experienced ballroom operator.

(h) During all of the years herein involved,

Burnside Realty, Inc., operated the rental proper-

ties and operated the ballroom therein and made
the rental payments called for under the lease

agreement with the said Hendricksons.

(i) At or about the time petitioner obtained the

option to purchase the said real property from the

Hendricksons, the Hendricksons executed a Deed

and Bill of Sale to said property and the personal

property located therein, to the petitioner and said

documents were placed in escrow with the Bank
of California. Petitioner exercised his option in

1949 to purchase the property in accordance with

the terms thereof.

( j ) The respondent has determined that the peti-

tioners ' daughter, Eunice M. Royce, was not, for

the years 1945 to 1949, inclusive, a bona fide part-

ner in the partnership known as the Yellow Cab

Company of Seattle and that the income reported

by the said Eunice M. Royce for the said years

was includible in the income of petitioners.

(k) In April, 1944, petitioner was a stockholder

in the Yellow Cab Company of Seattle (Washing-
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ton), a Washington corporation. Prior to April

30, 1944, ijetitioner made a gift of 402^^ shares of

his said stock to Dora F. Royce and of 700 shares

of his said stock to himself as trustee under a for-

mal declaration of trust for Eunice Mae Royce,

his minor daughter.

(1) Said Yellow Cab Company was liquidated

on the 30th day of April, 1944, and all of its assets

of every kind and character were conveyed to the

then stockholders of record including the said Dora

F. Royce and Eunice Mae Royce. On the 1st day

of May, 1944, all of the persons who had been stock-

holders of said Yellow Cab Company, including the

said Dora F. Royce and Eunice Mae Royce, con-

veyed the said property to the Yellow Cab Com-

pany of Seattle, a partnership. The said Dora F.

Royce and Eunice Mae Royce really intended to

be, and all members of the partnership intended

them to be partners in said partnership and all the

members thereof entered into a formal partnership

agreement and pu])licly proclaimed themselves to

be partners. They were and are partners for Fed-

eral Tax as well as other purposes.

(m) On or about the 28th day of November,

1942, petitioner and B. Royce purchased the part-

nership interests of Charles Keffer and C. H. Luton

in the Yellow Cab Company of Portland for a cash

consideration. At the same time, the partnership en-

tered into a profit sharing agreement with the said

Charles Keffer and C. H. Luton whereby each

would be entitled to a certain percentage of the

partnership profits thereafter as long as it was mu-
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tually agreeable that the said individuals continued

in the employment of the partnership. Percentage

of profit payments made under these agreements

were properly deducted by the partnersliip in com-

puting its net income for the year 1948 herein in-

volved.

(n) For the year 1948 the Commissioner deter-

mined that the Yellow Cab Company of Portland

had claimed excessive depreciation in the amount of

$10,806.28 and in the amount of $3,400.42 for the

year 1949.

(o) The Yellow Cab Company of Portland has,

for a number of years, followed the consistent prac-

tice of using a straight line method of depreciation

and completely writing off all of its taxi-cabs over a

four year period. The depreciation claimed by the

Yellow Cab Company of Portland constituted a rea-

sonable allowance for exhaustion, wear and tear

(including a reasonable allowance for obsolescence),

under normal circumstances.

(p) During the calendar years 1948 and 1949',

the City of Portland assessed a city 2% gross reve^

nue tax on the partnership known as the Yellow

Cab Company of Portland in the amounts of $17,-

927.67 and $16,986.07 respectively. These said simis

were accrued on the books of the Yellow Cab Com-

pany of Portland in the years indicated and were

claimed by said partnership as deductions on its

returns for the said years, in accordance with the

method of accounting regularly employed in keep-

ing its books of account.

(q) The respondent has disallowed $1,500.00 for
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the year 1948 and $2,600.00 for the year 1949 of the

repair expenses claimed by the Yellow Cab Com-

pany of Portland, a partnership, as deductions for

said years, respectively, said disallowance being

based upon the theory that the said company made

capital expenditures of $100.00 i^er cab sold in those

years in preparing and painting each cab for sale.

(r) The Yellow Cab Company of Portland, a

partnership, maintains its own garage and staff of

mechanics and makes any and all repairs necessary

to its cabs therein. The repair and painting ex-

penses incurred by the said company for the years

1948 and 1949 represent repairs required in the

ordinary course of business, and w^ere charged to

the account of repairs and maintenance in accord-

ance with the method of accounting regularly em-

ployed and established many years before.

(s) Any common stock of Alder Gold-Copper

Company received by petitioner in the calendar

years 1948 and 1949 represented stock issued to him

for monies paid in or advanced by him on behalf or

in connection with the said corporation. Also, the

said common stock of the said corjwration did not

have any fair or market value during said years

1948 and 1949. Petitioner did not receive any said

stock as compensation for services.

(t) During the calendar year 1949, petitioner,

E. Royce, exercised his option to purchase certain

property located on West Bumside in Portland,

Oregon. There was due to B. Royce, petitioner's

broth(>r, the sum of $6,531.15 in connection with the

purchase of said property. Petitioner, E. Royce,
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was not relieved of his obligation to B. Royce for

said amount and in fact, E. Royce paid off this obli-

gation in full in 1951, plus interest, to his said

brother. There was no cancellation of the obligation

at any time prior to its payment in full.

(u) In 1946, petitioner, E. Royce, had purchased

$100.00 worth of stock in Portland Meadows, Inc.,

and advanced $900.00 to said company on a note.

Said note was not in registered form and was not a

security as that term is defined in the Internal Rev-

enue Code. The stock and note became worthless in

1949, and petitioners properly claimed a long-term

loss on the said stock and were entitled to deduct the

full amount of loss on the note as a non-business

bad debt.

(v) The basis for the respondent's determination

that petitioners had additional capital gain from the

partnership Yellow Cab Company of Seattle is not

set forth and petitioners are, therefore, at a loss

with regard to determining what facts need to be

set forth. Petitioners allege that the net short-term

gain and long-term capital gain reported by them

as their distributive share of said gains from said

partnership for the years 1948 and 1949 were prop-

erly and accurately reported.

(w) On or about November 19, 1946, petitioner,

E. Royce, in the regular course of his business,

loaned the sum of $20,000.00 to East Side Buses, a

partnership.

(x) In 1949, petitioner, E. Royce, received prop-

erty of the value of $8,367.14 in full settlement of

the note and the balance due on the note was deter-
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mined to be uncollectible and said part of said debt

worthless in said year and was properly claimed by

petitioners as a loss in the amomit of $11,632.86 in

said year.

Wherefore, petitioners pray that the Court hear

this proceeding and deteiTaine that there is no defi-

ciency in income taxes for the years 1948 and 1949,

or either of them, and give such other or further

relief as in the premises the Court may deem fit

and proper.

/s/ R. T. JACOB
Of Counsel:

Jacob, Jones & Brown.

Duly Verified.

EXHIBIT "A'^

Regional

1112 Cascade Building

Portland 4, Oregon

ARC-Ap:SF
Port:VEV:90D

Mr. E. Royce

Mrs. Dora F. Royce

628 N. W. Sixth Avenue

Portland, Oregon

Dear Mr. and Mrs. Royce

:

You are advised that the determination of your

income tax liability for the taxable years ended De-

cember 31, 1948 and 1949, discloses deficiencies in

the total amoimt of $109,112.16, as shown in the

statement attached.

In accordance with the provisions of existing in-
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temal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 90 days from the date of the: mailing of

this letter you may file a petition with The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiencies. In counting the 90 days, you may not

exclude any day unless the 90th day is a Saturday,

Simday, or legal holiday in the District of Coliun-

bia, in which event that day is not counted as the

90th day. Otherwise Saturdays, Sundays, and legal

holidays are to be counted in computing the 90-day

period.

Should you not desire to :.'ile a iDetition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite the

closing of your returns by permitting an early as-

sessment of the deficiencies, and will prevent the

accumulation of interest, since the interest period

terminates 30 days after receipt of the form, or on

the date of assessment, or on the date of pa^nnent,

whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. ¥. Williams,

Associate Chief, Appellate Division.

Enclosures

:

Statement Form 870

Form 1276 VEVelene la
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STATEMENT
E. Royce and Dora F. Royce

Husband and Wife

628 N.W. Sixth Avenue

Portland, Oregon

Income tax liability for the taxable years ended

December 31, 1948, and 1949.

Year Deficiency

1948 $ 73,966.90

1949 35,145.26

Total $109,112.16

In making this determination of your income tax

lia]>ility, careful consideration has been given to the

report of examination dated February 9, 1951, and

to your protest dated September 5, 1951.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T. Jacob,

917 Public Service Building, Portland 4, Oregon, in

accordance with the authority contained in the

power of attorney executed by you.

The records of this office show that on or prior

to April 13, 1944, Lloyd W. Hendrickson and Sue

Hendrickson, husband and mfe, were the o^vners of

certain real and personal properties located at

Northwest 21st and Burnside Streets, Portland,

Oregon, the real property being otherwise described

as a portion of Block 31, Kings Second Addition to

the City of Portland. On that date, April 13, 1944,

Mr. and Mrs. Hendrickson executed a document
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designated as an "Option to Buy" whereby they

gave you an option to purchase said real and per-

sonal properties on or prior to April 19, 1949, in

accordance with the terms and conditions therein

stated. The option agreement recited that it was

''understood that said property" was then ''under

lease for a term" which would expire on April 19,

1949, and that the option therein provided for could

be exercised only "after all rentals reserved in said

lease" were fully paid at the time provided in the

lease or in advance thereof. The option agreement

further stated that it was expected that part of the

obligations then outstanding against the property

would remain unpaid at the expiration of the term

of the lease. By the terms of the agreement, if you

exercised your election to purchase, you would be

required to pay the sum of $35,000.00 less any out-

standing indebtedness assumed by you, plus interest

thereon.

On or about April 18, 1944, you, A. L. Schneider

and Harold Murphy organized Burnside Realty,

Inc., under the laws of Oregon with an authorized

capital stock of 30 common shares, par value $50.00

per share, which was issued to you, Mr. Schneider

and Mr. Murphy in equal one-third proportions.

This corporation was purportedly organized for the

purpose of continuing the operation of rental and

amusement businesses theretofore conducted in and

on the premises owned by Lloyd W. Hendrickson

and his wife. Sue Hendrickson, at Northwest 21st

and Burnside Streets, Portland, Oregon.

By the terms of an agreement entered into by

and between Burnside Realty, Inc., and Lloyd W.
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Hcndrickson and Sue Hendrickson, husband and

wife, on or about April 29, 1944, Bumside Realty,

Inc., as lessee, agi^eed to lease the properties at

Northwest 21st and Burnside Streets, Portland,

Oregon, from Mr. and Mr. Hendrickson, as lessors,

for a term of five years from April 19, 1944, at a

monthly rental of $1,500.00.

On or about April 26, 1944, Lloyd W. Hendrick-

son and Sue Hendrickson lolaced in escrow with the

Bank of California, N. A., Portland, Oregon, the

option agreement dated Aj^ril 13, 1944, together

with a warranty deed also dated April 13, 1944, and

a bill of sale dated April 24, 1944, executed by them,

whereby they conveyed title to the properties at

Northwest 21st and Bumside Streets to you.

Prior to December 6, 1945, Lloyd W. Hendrick-

son and Sue Hendrickson were divorced. By viriue

of an agreement entered into on or about that date

your brother, B. Royce, acquired by assignment the

rights, title and interest to the sum which would be

due to Lloyd W. Hendrickson mider the option

agreement of April 13, 1944, in the event that you

elected to exercise your right to purchase the prop-

erty under that option.

On or al)out April 15, 1949, you advised the

escrow agent, the Bank of California, N. A., Port-

land, Oregon, that you would exercise the option to

purchase the property at Northwest 21st and Bum-
side Streets, Portland, in accordance with the terms

of the option agreement dated April 13, 1944. Prior

thereto Burnside Realty, Inc., had made sixty

monthly payments of $1,500.00 each, or $90,000.00,

to Lloyd W. and Sue Hendrickson or their assign-
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ees. At the date of exercising the option, April 15,

1949, (1) the mortgage indebtedness on the prop-

erty had been reduced to $21,937.70, (2) by the

terms of the option agreement dated April 13, 1944,

the smn of $6,531.15 was due to Sue Miller (for-

merly Sue Hendrickson) and (3) by the terms of

the option agreement and by reason of the fact that

your brother, B. Royce, had acquired by assignment

the rights of Lloyd W. Hendrickson under that

agreement, the sum of $6,531.15 was due to

B. Royce.

This office holds that you acquired the property

at ISToiihwest 21st and Burnside Streets, Portland,

Oregon, ]>y purchase in Aj)ril, 1944, for a total

consideration of $125,000.00, computed as follows:

Sixty monthly payments of rent made by Burnside

Realty, Inc., of $1,500.00 each $ 90,000.00

Balance due on mortgage April 15, 1949 21,937.70

Payment to Sue Miller

(formerly Sue Hendrickson) 6,531.15

Liability to B. Royce 6,531.15

Total $125,000.00

This office further holds that the rental payments

made by Burnside Realty, Inc., pursuant to the

lease agreement dated April 29, 1944, on such prop-

erty reduced by allowable depreciation, constituted

taxable income to you. Taxable income reported by
you for the years 1948 and 1949 has therefore been

increased by rental payments in the amoimts shown
below

:

Year Rent Depreciation Increase in Income
1948 $18,000.00 $2,560.00 $15,440.00

1949 8,200.00 2,560.00 5,640.00

Total $26,200.00 $5,120.00 $21,080.00
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The records of this office show that income tax

returns were filed in the name of your daughter,

Eunice IM. Royce, for the calendar years 1944 and

1946 to 1949 inclusive, which were executed by you

as trustee. With respect to the year 1945, an im-

signed return was filed.

In each of the returns filed by or for Eim^ice M.

Royce for the years 1945 to 1949, inclusive, there

was reported as her income the siun which the Yel-

low Cab Company of Seattle, Washington, rex)orted

in partnership returns of income filed by it for the

fiscal years ended April 30, 1945 to 1949, inclusive,

as income distributable to her.

This office holds that Eunice M. Royce was not a

partner of Yellow Cab Company of Seattle for any

of the years under review and that the siuns re-

IX)ii:ed by her as her distributive shares of partner-

ship incomes are taxable to you.

Taxable Year Ended December 31, 1948

Adjustments to Net Income

Net income as disclosed by return. Form 1040 8 72,136.09

Unallowable deductions and additional income:

(a) Rental income $15,440.00

(b) Partnership income 41,668.22

(c) Capital gains 899.01

(d) Other income 56.000.00 114,007.23

Total 8186,143.32

Nontaxable income and additional deductions:

(e) Contributions 97.84

Net income adjusted 8186,045.48
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Explanation of Adjustments

(a) On the basis of the facts and for the reasons

stated above, it has been determined that as a result

of the rental payments made during the year by

Burnside Realty, Inc., you realized rental income

not reported in your return in. the amount of

$15,440.00.

(b) In your return filed for the calendar year

1948, you reported the sum of $47,910.85 as being

your distrilxitive share of ordinary partnership in-

comes. It has been determined that your distributive

share of net income from the partnerships is in the

amoimt of $89,579.07 and your reported net income

has therefore been increased by the amount of

$41,668.22 computed as follows:

Income Income

Name of Partnership Reported Adjusted

Yellow Cab Company, Portland $15,228.73 $30,699.40

Yellow Cab Company, Seattle 19,123.35 45,320.90

Gray Line Motor Tours 10,600.78 10,600.78

Queen City Garage 2,940.19 2,940.19

Royce Brothers 14,830.12 14,830.12

East Side Buses (14,812.32) (14,812.32)

Totals $47,910.85 $89,579.07

Partnership income reported 47,910.85

Increase $41,668.22

With respect to the Yellow Cab Company of

Portland, your distributive share of ordinary x^art-

nership income has been increased from $15,228.73

to $30,699.40 by reason of the following adjust-

ments :



48 Fred C. Niederkrmne, et al., vs.

Ordinary net income as reported in partnership return $30,457.45

Unallowable deductions and additional income:

(1) Depreciation $10,806.28

(2) Cost of partnership interest 707.32

(3) Accrued taxes 17,927.76

(4) Repairs 1,500.00 30,941.36

Ordinary net income adjusted $61,398.81

Your distributive share of the above adjusted income $30,699.40

Reported 15,228.73

Increase $15,470.67

(1) The depreciation allowable on taxicabs has

been determined to be in the amount of $27,784.89

rather than $38,591.17 as claimed in the partnership

return filed for the year 1949 and the ordinary net

income has therefore been increased by the amount

of $10,806.28.

(2) The record shows that prior to August 1,

1942, Charles W. Keffer and C. H. Luton, were the

owners of .659% and .906% interests, respectively,

in the partnership Yellow Cab Company of Port-

land. On or about that date, August 1, 1942, you

and your brother, B. Royce purchased the interests

of these individuals under an agreement whereby,

inter alia, each of the vendors was to receive 1% of

the partnership net profits for a period of five

years.

During the year under review, payments to them

were charged to partnership operation as compen-

sation. This office holds that payments in 1948, total-

ing $707.32, made by the partnership, under the

contract and in the manner referred to in the pre-
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ceding paragraph were capital in nature and non

deductible in computing partnership income.

(3) It has been determined that the City occu-

pation tax in the amount of $17,927.76 claimed as a

deduction in the return filed for the calendar year

1948 was a contested liability and that the deduc-

tion is therefore not allowable in 1948.

(4) It has been determined that of the deduction

claimed for repairs in the partnership return filed

for the calendar year 1948, the amount of $1,500.00

was incurred in preparing used cabs for sale. Such

expenditures are therefore capital in nature and

not deductible as an ordinary and necessary busi-

ness expense.

(c) It has been determined that your taxable net

capital gains for the calendar year 1948 are in the

total amount of $15,167.97 rather than $14,268.96 as

reported in your return. Your net income has there-

fore been increased by the amount of $899.01, com-

puted as follows:

(1) Yellow Cab Company of Seattle $2,052.15

(2) Yellow Cab Company of Portland (653.14)

(3) Portland Meadows Stock (500.00)

hicrease $ 899.01

(1) In your return filed for the calendar year

1948, you reported the amounts of $345.98 and

$1,468.37 as your distributive share of the short-

term capital gains and recognized long-term capital

gains respectively of the partnership Yellow Cab

Company of Seattle. It has been determined that

your distributive share of recognized long-term cap-
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ital gains from such partnership is in the amount

of $3,866.50 and that there were no short-teim cap-

ital gains. Your reported net income has therefore

been increased by the amoimt of $2,052.15.

(2) In your return filed for the calendar year

1948, you reported the amount of $1,125.15 as your

distributive share of the recognized capital gains of

the partnership Yellow Cab Company of Portland.

It has been detennined that the recognized capital

gains of the partnership are in the amoimt of

$944.02 and that your distributive share is in the

amount of $472.01. Your net income has therefore

been decreased by the amoimt of $653.14.

(3) In your return filed for the calendar year

1949, you claimed as a loss, stock of Portland Mead-

ows ha\dng a cost to you of $100.00 and a note of

Portland Meadows having a cost to you of $900.00.

On the basis that such stock and note became worth-

less in the year 1949, you reported a loss of $100.00

on the stock as a long-term capital loss, of which

50% was taken into account and a loss of $900.00

on the note as a short-term capital loss, of which

100% was taken into account. It has been deter-

mined that the above stock and note of Portland

Meadows were acquired by you in 1946 under a

plan of capitalization and that they iDoth l^ecame

worthless in 1948 rather than 1949. It is therefore

held that the cost of such stock and note is allow-

able as a long-teiTn capital loss for the calendar

year 1948 and your repoi'ted capital gains are ac-

cordingly decreased by the amount of $500.00 under

the provisions of section 117(b) of the Internal

Revenue Code.



Commissioner of Internal Revenue 51

(d) The records of this office show that during

the calendar year 1948, you received 560,000 shares

of the common stock of the Alder-Gold Copper

Company having a fair market value of ten cents

per share as compensation for services rendered. In

your return for the calendar year 1948 you reported

no income from this source. It is held that the re-

ceipt of such stock constitutes taxable income to

you to the extent of its fair market value and your

reported net income has therefore been increased by

the amount of $56,000.00.

(e) Since it has been determined that the income

of the partnership Yellow Cab Company of Seattle

reported by your daughter, Eunice M. Royce, is tax-

able to you, the distributive share of contributions

allocated to her have been allowed to you as an

additional deduction.

Computation of Income Tax

Net income as adjusted $186,045.48

Less: Excess of net long-term capital gain over net

short-term capital loss 15,167.97

Ordinary net income $170,877.51

Less: Exemptions (4) x $600.00 2,400.00

Income subject to tentative tax $168,477.51

One-half of such income if joint return 84,238.76

Tentative tax 53,780.56

Tax reduction:

$ 400.00 @ 17% $ 68.00

53,380.56 @ 12% 6,405.67 6,473.67

Combined normal tax and surtax $ 47,306.89
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Computation of Income Tax— (Continued)

Partial tax liability ($47,306.89 x 2) S 94,613.78

Plus: 50% of S15,167.97 7,583.99

Income tax liability $102,197.77

Income tax liability disclosed by return.

Account No. 9119001 28,230.87

Deficiency in income tax S 73,966.90

Taxable Year Ended December 31, 1949

Adjustments to Net Income

Net income as disclosed by return. Form 1040 S 50,619.18

Unallowable deductions and additional income:

(a) Rental income S 5,640.00

(b) Partnership income 29,729.80

(c) Capital gains 1,194.84

(d) Business income 11,632.86

(e) Cancellation of indebtedness 6,531.15

(f) Other income 9,761.40 64,490.05

Total $115,109.23

Nontaxable income and additional deductions:

(g) Contributions 97.92

Net income adjusted $115,011.31

(a) On the basis of the facts and for the reasons

stated above, it has been determined that as a result

of the rental payments made during the year hj

Bumside Realty, Inc., you realized rental income

not reported in your return in the amount of

$5,640.00.

(b) In your return filed for the calendar year

1949, you reported the sum of $37,745.45 as being

your distributive share of ordinary partnership

income. It has been detenrdned that your distribu-

tive share of net income from partnerships is in the

amoimt of $66,040.24 and your reported net income
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has therefore been increased by the amount of

$29,729.80 computed as follows:

Income Income

Name of Partnership Reported Adjusted

East Side Buses, Portland, Oregon $ 9,369.16 $ 9,369.16

Yellow Cab Company of Portland (14,155.86) ( 2,662.62)

Royce Brothers, Portland, Oregon 12,888.29 12,888.29

Yellow Cab Company of Seattle 12,412.01 30,648.57

Queen City Garage, Seattle, Washington 3,028.36 3,028.36

Gray Line Tours, Seattle, Washington 14,203.49 14,203.49

Totals $37,745.45 $67,475.25

Partnership income reported 37,745.45

Increase $29,729.80

With respect to the Yellow Cab Company of Port-

land, your distributive share of ordinary partner-

ship loss has been decreased from $14,155.86 to

$2,662.62 by reason of the following adjustments:

Ordinary loss as disclosed by partnership return ($28,311.73)

Unallowable deductions and additional income:

(1) Depreciation $ 3,400.42

(2) Accrued taxes 16,986.07

(3) Repairs 2,600.00 22,986.49

Ordinary loss as adjusted ($ 5,325.24)

Your distributive share of the above adjusted loss ($ 2,662.62)

Reported ( 14,155.86)

Increase $11,493.24

(1) It has been determined that the depreciation

allowable on taxicabs is in the amoimt of $36,990.52,

rather than $40,390.94 as claimed, and the ordinary

net loss of the partnership has been decreased ac-

cordingly by the amount of $3,400.42.

(2) It has been determined that the accrued



54 Fred C. Niederkrome, et ah, vs.

City occupational tax in the amount of $16,986.07

claimed as a deduction in the partnership return

filed for the calendar year 1949 was being contested

by the partnership and that the deduction is there-

fore unallowable.

(3) It has been detemiined that of the deduction

claimed for repairs in the partnership return filed

for the calendar year 1949, the amount of $2,600.00

was incun^ed in preparing such cabs for sale. Such

expenditures are therefore capital in nature and not

deductible as an ordinary and necessary business

expense.

(c) In your return filed for the calendar year

1949, you reported net capital gains in the amount

of $17,413.12. It has been determined that the cor-

rect sum of your net capital gains is in the amoimt

of $18,607.96 and your net income has accordingly

been increased by the amount of $1,194.84 computed

as follows:

Capital Gains

Reported Corrected

Oregon Motor Stages stock $22,236.03 $22,235.23

Yellow Cab Company, Portland 5,932.94 3,991.47

Yellow Cab Company, Seattle 8,521.28 8,736.54

Royce Bros 435.99 435.99

Gray Line Motor Tours None 1.816.68

Total $37,126.24 $37,215.91

50% $18,563.12 $18,607.96

Less: Portland Meadows Notes— 100% ( 1,150.00) None

Net capital gains $17,413.12 $18,607.96

Reported 17,413.12

Adjustment $ 1,194.84
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(d) In your return filed for the calendar year

1949, you claimed a bad debt loss in tlie amount of

$11,632.86. It has been determined that you had no

bad debt loss during the year 1949 and your net

income has accordingly been increased by the

amount of $11,632.86.

(e) The records of this office show that during

the year 1949 you were granted a release from an

escrow agreement pertaining to the purchase of

property located on West Bumside Street in Port-

land, Oregon, without paying an amount of

$6,531.15 due on such property. It is held that the

release from such payment constitutes taxable in-

come to you in the year 1949 in the amount of

$6,531.15.

(f) The records of this office show that during

the year 1949 you received 100,000 shares of the

common stock of the Alder Glold-Copper Company

having a fair market value equal to book value of

$0.0976140 per share as compensation for services

rendered. In your return for the calendar year 1949

you reported no income from this source. It is held

that the receipt of such stock constitutes taxable

income to you to the extent of its fair market value,

and your reported net income for the calendar year

1949 has therefore been increased by the amount of

$9,761.40.

(g) It has been determined that the income of

the partnership Yellow Cab Company of Seattle,

reported by your daughter, Eunice M. Royce, is

taxable to you. The distributive share of contribu-

tions paid by the partnership and allocated to her
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are therefore allowable to you as an additional de-

duction.

Computation of Income Tax

Net income as adjusted $115,011.31

Less: Excess of net long term capital gain

over net short term capital loss 18,607.96

Ordinary net income $ 96,403.35

Less: Exemptions ($600.00 x 4) 2,400.00

Income subject to tentative tax $ 94,003.35

One-half of such income if joint return 47,001.68

Tentative tax 24,661.21

Tax reduction: $ 400.00 @ 17% $ 68.00

24,261.21 @ 12% 2,911.35 2,979.35

Combined normal tax and surtax $ 21,681.86

Partial tax liability ($21,681.86 x 2) 43,363.72

Plus: 50% of $18,607.96 9,303.98

Income tax liability $ 52,667.70

Income tax liability disclosed by return 17,522.44

Deficiency in income tax $ 35,145.26

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

[Title of Tax Court and Docket No. 51526.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits and denies as follows:

1. Admits the allegations contained in paragraph

I of the petition.
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2. Admits the allegations contained in paragraph

II of the petition.

3. Admits the allegation contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiencies in income tax as shown by the notice

of deficiency from which the appeal is taken. Spe-

cifically denies that he erred in the manner and

form as alleged in paragraph IV of the petition.

5. (a) and (]>) Admits the allegations contained

in paragraph V(a) and (b) of the petition.

(c) Admits the allegations contained in the first

sentence of paragraph V(c) of the petition. Denies

the remaining allegations contained in paragraph

V(c) of the petition.

(d) and (e) Admits il\Q allegations contained in

paragraph y(d) and (e) of the petition.

(f) and (g) For lack of sufficient knowledge or

information upon the basis of which to form a be-

lief as to the truth or falsity thereof, denies the

allegations contained in paragraph V(f) and (g) of

the petition.

(h), (i) and (j) Admits the allegations contained

in paragraph V(h), (i) and (j) of the petition.

(k) Admits the allegations contained in the first

sentence of paragraph V(k) of the petition. For

lack of sufficient knowledge or information upon the

basis of which to form a belief as to the truth or

falsity thereof, denies the remaining allegations

contained in paragraph V(k) of the petition.

(1) Denies the allegations contained in para-

graph V(l) of the petition.
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(m) Admits that on or about November 28,

1942, the petitioner E. Royce and B. Royce pur-

chased the partnership interest of Charles Keffer

and C. H. Luton in the Yellow Cab Company of

Portland. Denies the remaining allegations con-

tained in paragraph V(m) of the petition.

(n) Admits the allegations contained in para-

graph Y(n) of the petition.

(o) Denies the allegations contained in para-

graph V(o) of the petition.

(p) Admits the allegations contained in the first

sentence of paragraph V(p) of the petition. Admits

that the respective amounts of $17,927.67 and $16,-

986.07 were claimed by the Yellow Cab Company of

Portland as deductions on its returns for the years

1948 and 1949. Denies the remaining allegations

contained in paragraph Y(p) of the petition.

(q) Admits that the respondent has disallowed

$1,500.00 for the year 1948 and $2,600.00 for the

year 1949 for expenses incurred by the Yellow Cab

Company of Portland, a partnership, in preparing

cabs for sale, which amoimts were claimed by the

partnership as deductions for said years. Denies the

remaining allegations contained in paragraph V(q)

of the petition.

(r) and (s) Denies the allegations contained in

paragi'aph V (r) and (s) of the petition.

(t) Admits the allegations contained in the first

two sentences of paragraph Y(t) of the petition.

Denies the remaining allegations contained in para-

graph V(t) of the petition.

(u) Admits the allegations contained in the first
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sentence of paragraph V(u) of the petition. Denies

the remaining allegations contained in paragraph

V(u) of the petition.

(v), (w) and (x) Denies tlie allegations con-

tained in paragraph V(v), (w) and (x) of the peti-

tion.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

Wlierefore, it is prayed that the petitioners' ap-

peal be denied and that the Commissioner's deter-

mination of the deficiencies be approved.

/s/ DANIEL A. TAYLOR, WHP,
Chief Counsel, Internal Revenue

Service.

Of Counsel : Wilford H. Payne, Associate Appellate

Counsel, John D. Picco, Special Attorney, In-

ternal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

[Title of Tax Court and Docket No. 51527.]

PETITION

The above named petitioner hereby petitions the

above entitled Court for a redetermination of the

deficiency set forth by the respondent in his Notice

of Deficiency (symbols ARC-AP:SF Port: VEV:
90D) dated the 28th day of September, 1953, and

as a basis for this proceedings alleges as follows:
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I.

The petitioner was married and residing with his

wife, Dora F. Royce, in Portland, Multnomah

County, Oregon, and filed his Federal Income Tax

Return for the years involved with the Collector of

Internal Revenue for the District of Oregon, at

Portland, Oregon.

II.

The Notice of Deficiency (a copy of which is at-

tached hereto and marked Exhibit A) was mailed to

the petitioner on September 28, 1953.

III.

The mthin controversy involves an asserted defi-

ciency in Federal Income Taxes for the years and

in the amounts as follows:

Penalty under

Year Deficiency Penalty Sec. 293(b) Sec. 294(d)(2)

1944 $ 74,286.82

1945 495,661.69 $31,467.14

1946 143,714.83

1947 112,261.13 S56,130.57 7,011.97

S825,924.47 $56,130.57 $38,479.11

IV.

In arii^-ing at his conclusions as set forth in said

Notice of Deficiency, the respondent committed the

following errors

:

As to the calendar year 1944

:

1. The respondent erred in including in petition-

er's income the sum of $10,893.32, or any sum what-

soever, as rental payments made during 1944 by

Bumside Realty, Inc., and in holding that petitioner

derived any income whatsoever therefrom.
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2. The respondent erred in increasing petitioner's

capital gains in the amount of $32,674.55, or any

sum whatsoever.

3. The respondent erred in increasing x^etitioner's

partnership income in the sum of $52,366.85, or any

sum whatsoever.

4. The respondent erred in reducing petitioner's

capital loss carry-over by the amount of $4,834.05, or

any other amount.

As to the calendar year 1945:

1. The respondent erred in including in petition-

er's income the sum of $20,000.00, or any other

amount, as being a distribution of the earnings and

profits of Hippodrome Amusement Co. to petitioner.

2. The respondent erred in determining that peti-

tioner realized taxable income in the amount of

$350,000.00, or any other amoimt, from the Oregon

Motor Stages stock transaction.

3. The respondent erred in determining addi-

tional income to petitioner in the amount of $8,-

054.80 and $90.63, or any other amounts as addi-

tional income from the Oregon Motor Stages stock

transaction.

4. The respondent erred in including in peti-

tioner's income the sum of $15,440.00, or any sirni

whatsoever, as rental payments made during 1945

by Burnside Realty, Inc., and in holding that peti-

tioner derived any income whatsoever therefrom.

5. The respondent erred in determining that

Dora F. Royce was not a valid partner in this and

other years involved herein in the Yellow Cab

Company of Portland and, therefore, that the sum
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of $130.29 reported by her as her share of capital

gains from said company is inchidible in the in-

come of petitioner.

6. The respondent erred in increasing petition-

er's distributive share of the incomes of certain

partnei*ships in the amount of $142,006.34, or any

other amoimt.

(a) The respondent erred in determining that

petitioner's distributive share of partnership in-

come from the Yellow Cab Company of Portland

was $68,026.05 greater than that reported by peti-

tioner and more specifically, the Commissioner

erred in determining that the distributive share

of said partnership income reported by Dora F.

Royce was the income of petitioner, that said part-

nership had claimed excessive depreciation in the

amount of $10,213.38, or any other amoimt, and

that payments to Charles W. Keffer and C. H.

Luton in the amount of $5,349.32, or any other

amount, in this or any other year, are not deduct-

ible in computing said partnership income.

(b) The respondent erred in detennining peti-

tioner's distributive share of partnership income

from the Yellow Cab Company of Seattle should be

increased in the amount of $74,676.97, or any other

amount, and more specifically that the distributive

share of said partnership income reported by Dora

F. Royce and Eimice Mae Roye was the income

of petitioner in this or any other year herein in-

volved.

7. The respondent erred in disallowing the

amount of $367.50, or any part of the $500.00 de-
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duction for contributions claimed by petitioner.

8. The respondent erred in asserting a penalty

in any amount under Section 294(d)(2) Internal

Revenue Code, or any other section.

As to the calendar year 1946

:

1. The respondent erred in including in peti-

tioner's income the sum of $15,440.00, or any sum
whatsoever, as rental payments made during 1946

by Burnside Realty, Inc., and in holding that peti-

tioner derived any income therefrom.

2. The respondent erred in increasing petition-

er's distril^utive share of income reported from

certain partnerships in the amount of $152,961.16,

or any other amount.

(a) With respect to the partnership known as

Yellow Cab Company of Portland, the respondent

erred in determining that the partnership had

claimed excessive depreciation in the amount of

$3,034.93, or any other amount, and in determining

that the simi of $4,986.38 paid to Charles W. Kef-

fer and C. H. Luton was not deductible in com-

puting partnership income.

As to the calendar year 1947

:

1. The respondent erred in including in income

of the marital community of petitioner and his wife

the sum of $15,440.00, or any sum whatsoever, as

rental payments made during 1947 by Burnside

Realty, Inc., and in holding that the marital com-

mmiity and/or petitioner derived any income there-

f,rom.

2. The respondent erred in determining an in-

crease in the distributive share of the marital com-
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miinity of petitioner and his wife of the income of

certain partnerships in the amount of $112,550.54,

or any other amount.

(a) With respect to the partnership known as

Yellow Cab Company of Portland, the respondent

erred in determining the sum of $9,750.67, or any

other amoimt, to be excessive depreciation, in de-

termining that the sum of $2,908.60 paid to Charles

W. Keffer and C. H. Luton was not deductible in

computing partnership income, in determining that

the sum of $9,899.71, or any other amoimt, accrued

as a City Revenue Tax was luiallowable and in de-

termining that the sum of $7,500.00 was expended

in preparing used cabs for sale was not deductible

as an ordinary and necessary business expense.

3. The respondent err^d in determining an in-

crease in the amoimt of $9,323.76, or any other

amount, in petitioner's net capital gain from Yel-

low Cab Company, Seattle, and Yellow Cab Com-

pany, Portland.

4. The respondent erred in determining addi-

tional income in the amount of $22,000.00, or any

other amount, to petitioner from his receipt of

440,000 shares of common stock of Alder Gold-

Copper Company.

5. The respondent erred in asserting a penalty

in any amount under Section 294(d) (2) Internal

Revenue Code, or any other section.

6. The respondent further erred in detennining

a 50% penalty or in any amoimt against petitioner

under Section 293(b) of the Internal Revenue

Code, or any other section.
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V.

The facts upon which petitioner relies as a basis

for this appeal are as follows:

(a) Petitioner is an individual residing in Port-

land, Oregon, and was, during all the years involved

herein, and still is married to Dora F. Royce, and

reported his income for Federal Income Tax pur-

poses on the basis of cash receipts and disburse-

ments and calendar year.

(b) The respondent has determined for each of

the years herein involved that rental payments

made by Burnside Realty, Inc., pursuant to a lease

agreement dated April 29, 1944, constituted tax-

able income to petitioner.

(c) On the 13th day of April, 1944, petitioner

obtained an option to acquire a parcel of real

estate on N.W. 21st and Buniside Streets in Port-

land, Oregon, from L. W. Hendrickson and Sue

Hendrickson, husband and wife. The option price

was a favorable one and in order for petitioner to

be entitled to exercise the option at the end of a 5

year period, it was provided in effect that peti-

tioner acquire a tenant for a fL\Q year term for the

building which would be willing to pay and agree

to pay for a 5 year period the sum of $1,500.00

per month.

(d) Burnside Realty, Inc., was incorporated on

the 18th day of April, 1944, with an authorized

capital stock of 30 shares and a par value of $50.00

per share, or a total capitalization of $1,500.00.

Petitioner subscribed to 10 shares thereof, Harold

Murphy subscribed to 10 shares thereof and A. L.
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I
Schneider subscribed to 10 shares thereof and each

agreed to pay for their stock the par vahie thereof.

(e) By a lease agi^eement dated the 29th day of

April, 1944, Burnside Realty, Inc., agreed to lease

from the said L. W. and Sue Hendrickson the

building and equipment therein located at N.W. I

21st and Burnside Streets for an agreed rental of

$1,500.00 per month and for a five year term.

(f) The said building leased by Burniside

Realty, Inc., was a two story structure with the

low^er story occupied by commercial rental units

and the upper floor was one large ballroom. Burn-

side Realty, Inc., was organized to engage in the

business of operating the rental properties and of

operating a ballroom. There was restaurant and

ballroom equipment included in the building and

included in the lease of a total reasonable value

of approximately $15,000.00. The reasonable rental

value of the building for any one or any entity

who or which wished to operate a rental property

and a ballroom of this character was in excess of

$1,500.00 per month.

(g) On or about January 14, 1946, the said

three stockholders of Burnside Realty, Inc., each

surrendered 2% shares of his stock and the sur-

rendered stock was then issued to Mr. Edward J.

Cheney, an experienced ballroom operator.

(h) During all of the years herein involved,

Burnside Realty, Inc., operated the rental jjroper-

ties and operated the ballroom therein and made
the rental payments called for under the lease

agreement with the said Hendricksons.
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(i) At or about the time petitioner obtained the

option to purchase the said real property from the

Jlendricksons, the Hendricksons executed a Deed

and Bill of Sale to said property and the personal

property located therein, to the petitioner and said

documents were placed in escrow with the Bank
of California. Petitioner exercised his option in

1949 to purchase the property in accordance with

the terms thereof.

(j) The respondent has determined that peti-

tioner's wife, Dora F. Royce, was not, for the years

1944 to 1947, inclusive, a bona fide partner in the

partnersliip known as the Yellow Cab Company of

Portland and that she was not for the years 1945

to 1947, inclusive, a bona fide partner in the part-

nership known as the Yellow Cab Company of

Seattle and that the petitioner's daughter, Eunice

M. Royce, was not, for the years 1945 to 1949, in-

clusive, a bona fide partner in the partnership

known as the Yellow Cab Company of Seattle and

that the income reported by the said Dora F. Royce

and the said Eunice H. Royce for the said years

was includible in the income of petitioner.

(k) In April, 1944, petitioner was a stockholder

in the Yellow Cab Company of Seattle (Washing-

ton), a Washington corporation. Prior to April 30,

1944, petitioner made a gift of 402% shares of his

said stock to Dora F. Royce and of 700 shares of

his said stock to himself as trustee under a formal

declaration of trust for Eunice Mae Royce, his

minor daughter.

(1) Said Yellow Cab Company was liquidated on
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the 30th day of April, 1944, and all of its assets of

every kind and character were conveyed to the

then stockholders of record including the said Dora

F. Royce and Eunice Mae Royce. On the 1st day

of May, 1944, all of the persons who had been stock-

holders of said Yellow Cab Company, including the

said Dora F. Royce and Eunice Mae Royce, con-

veyed the said property to the Yellow Cab Com-

pany of Seattle, a partnership. The said Dora F.

Royce and Eunice Mae Royce really intended to be,

and all meml:)ers of the partnership intended them

to be partners in said xDartnership and all the mem-
bers thereof entered into a formal partnership

agreement and publicly proclaimed themselves to

be partners. They were and are partners for Fed-

eral Tax as well as other purposes.

(m) On the books of the said corporation, Yel- J

low Cab Company of Seattle, prior to its dissolu-
*'

tion, was an account titled "Good Will" in the

amount of $150,738.54. By action of the Board

of Directors of said company at a meeting held on

the 7th day of April, 1944, the Directors properly

detemiined that all except the item of $6,412.30

carried as good will had no tangible or realizable

value, and they instructed the company's accoimt-

ant to write off this item as having no value except

for said sum of $6,412.30.

(n) The returns of petitioner, Dora F. Royce

and Eunice Mae Royce for the year 1944 included

the gain realized from the liquidation of said Yel-

low^ Cab Company based upon the elimination of

said item of Good Will to the extent set forth and
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a reduction of the company's assets to their then

fair market vakie.

(o) Prior to August 1, 1942, petitioner trans-

ferred 14,000 shares of his stock in the Yellow Cab

Company, an Oregon corporation, to Dora F.

Royce, petitioner's wife. Said transfer of stock

was complete, irrevocable and without reservation

and Dora F. Royce became the owner of said stock

which represented 23.06% of the total stock out-

standing.

(p) On July 31, 1942, the said corporation was

liquidated and on August 1, 1942, the Yellow Cab

Company of Portland, a partnership, was formed.

This partnership was composed of the persons who

were stockholders of record of the said corporation

on the date of liquidation. Each said persons trans-

ferred to the partnership his or her interest in the

assets received by them from the liquidation of the

Yellow Cab Company to the partnership. A formal

partnership agreement was entered into and duly

executed and the public was informed of the forma-

tion of the partnership and of its existence as re-

quired by law.

(q) Dora F. Royce intended to be, and the mem-
bers of the partnership intended her to be a part-

ner in said Yellow Cab Company of Portland, and

she was and still is a partner therein for Federal

Tax as well as other purposes.

(r) On or about the 28th day of November,

1942, petitioner and B. Royce purchased the part-

nership interests of Charles Keffer and C. H. Lu-

ton in the Yellow Cab Company of Portland for a
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cash consideration. At the same time, the partner-

sliip entered into a profit sharing agreement with

the said Charles Keffer and C. H. Luton whereby

each would be entitled to a certain percentage of

the partnership profits thereafter as long as it was

mutually agreeable that the said individuals con-

tinued in the employment of the partnership. Per-

centage of profit payments made imder these agree-

ments were properly deducted by the partnership

in computing its net income for all the years herein

involved.

(s) Petitioner properly carried over a capital

loss to the year 1944 in the amount of $12,154.35.

(t) The Hippodrome Amusement Company, an

Oregon corporation, owns property in Seaside, Ore-

gon, located in the center of the city. For a num-

ber of years the company known as Oregon Motor

Stages has been having difficulty with the sale of

tickets in that city and the stockholders of the Hip-

podrome Amusement Company have been contem-

plating putting up a modem building on their Sea-

side property which would house the present facili-

ties and accommodations and would also provide a

downtown ticket office for said Oregon Motor

Stages. The Hippodrome company had, therefore,

been accumulating its funds for that purpose, but

the construction of a building in accordance withj

the plan of the company was being held in abeyn

ance in the anticipation that building conditions]

would improve sufficiently so as to enable the com-j

pany to construct a building upon a more reason-

able basis of cost.
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(ii) The Hippodrome Amusement Company ad-

vanced to petitioner in 1945 the sum of $20,000.00

from its said building fimds as a temporary loan

and/or mitil such time as the said company's build-

ing program could be put into effect. This sum of

$20,000.00 was not a dividend but was borrowed by

petitioner from the company and petitioner is fully

obligated to return it to the company upon demand.

There are three other stockholders in the Hippo-

drome Amusement Company besides petitioner, and

said loan bore no relation to the stock ownership.

(v) During the year 1945, petitioner and a

number of associates entered into negotiations with

the then stockholders of Oregon Motor Stages for

the acquisition of all of the capital stock of said

corporation. There were outstanding at that time

750 shares of stock of said company and the price

upon which negotiations were based was $1,000.00

per share. Petitioner, B. Royce, Albert L. Schnei-

der and R. T. Jacob began preparations for the

acquisition of said stock whereupon one L. R. Bent-

son of Vancouver, B. C, who was a relative of peti-

tioner and B. Royce, informed the group that he

desired to acquire a portion of the stock of said

company and he agreed to and did purchase 350

shares of said stock.

(w) With regard to the acquisition of his stock,

the said Mr. Bentson advised the group that his

funds were in Canada and were blocked and, there-

fore, that it would be necessary for him to make
arrangements in the States to finance his purchase.

Accordingly, a loan was negotiated on his behalf
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^\itll the American Business Credit Corporation.

Petitioner loaned his stock as an accommodation to

be pledged with Mr. Bentson's stock as security

for said loan, and petitioner affixed his signature to

the note as guarantor for Mr. Bentson.

After the conclusion of World War II in August,

1945, Mr. Bentson became apprehensive that the

earnings of Oregon Motor Stages might be drastic-

ally curtailed and that his investment might not

prove as profitable as he had anticipated. Mr.

Bentson thereupon made an offer to the corporation

to surrender his 350 shares of stock upon the cor-

poration paying the interest on his obligation and

liquidating the loan obtained from the American

Business Credit Corporation. The Board of Direc-

tors of the corporation determined that the pur-

chase of the stock by the company was the prudent

course to take and the offer of Mr. Bentson was

accepted. Upon the surrender of his shares of

stock, Oregon Motor Stages issued to Mr. Bentson

a check for the sum of $350,000.00 which said

check the said Mr. Bentson delivered to the Ameri-

can Business Credit Corporation in payment of his

loan.

(x) Petitioner did not receive any portion of

the stock surrendered to the company by Mr. Bent-

son nor did he receive any payment of any kind

from the corporation in connection with the sur-

render of the stock by Mr. Bentson.

(y) In addition to the $350,000.00 paid to Mr.

Bentson by the Oregon Motor Stages, the said com-

pany paid interest to the American Business Credil
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Corporation and attorneys fees in the respective

amounts of $8,054.80 and $2,135.41. No part of

said payments were made either directly to peti-

tioner or indirectly in satisfaction of petitioner's

personal liability.

(z) For the year 1945 the Commissioner de-

termined that the Yellow Cab Company of Port-

land had claimed excessive depreciation in the

amoimt of $10,213.38, in the amount of $3,034.93

for the year 1946 and in the amount of $9,750.67

for the year 1947.

(aa) The Yellow Cab Company of Portland has,

for a number of years, followed the consistent prac-

tice of using a straight line method of depreciation

and completely writing off all of its taxi-cabs over

a four year period. The depreciation claimed by

the Yellow Cab Company of Portland constituted

a reasonable allowance for exhaustion, wear and

tear (including a reasonable allowance for obso-

lescence), under normal circumstances.

(bb) During the calendar year 1945 petitioner

expended the total amount of $500.00 in making

charitable contributions and properly claimed that

amount on his return for said year as a contribu-

tions deduction.

(cc) During the calendar year 1947, the City of

Portland assessed a city 2% gross revenue tax on

t the partnership known as the Yellow Cab Com-

pany of Portland in the amoimt of $9,899.71. This

said sum was accrued on the books of the Yellow

Cab Company of Portland in the year 1947 and was

claimed by said partnership as a deduction on its
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with, the American Busmess Credit Corporation.

Petitioner loaned his stock as an accommodation to

be pledged with Mr. Bentson's stock as security

for said loan, and petitioner affixed his signature to

the note as guarantor for Mr. Bentson.

After the conclusion of World War II in August,

1945, Mr. Bentson became apprehensive that the

earnings of Oregon Motor Stages might be drastic-

ally curtailed and that his investment might not

prove as profitable as he had anticipated. Mr.

Bentson thereupon made an offer to the corporation

to surrender his 350 shares of stock upon the cor-

poration paying the interest on his obligation and

liquidating the loan obtained from the American

Business Credit Corporation. The Board of Direc-

tors of the corporation determined that the pur-

chase of the stock by the company was the prudent

course to take and the offer of Mr. Bentson was

accepted. Upon the surrender of his shares of

stock, Oregon Motor Stages issued to Mr. Bentson

a check for the sum of $350,000.00 which said

check the said Mr. Bentson delivered to the Ameri-

can Business Credit Corporation in payment of his

loan.

(x) Petitioner did not receive any portion of

the stock surrendered to the company by Mr. Bent-

son nor did he receive any payment of any kind

from the corporation in connection Avith the sur-

render of tlie stock by Mr. Bentson.

(y) In addition to the $350,000.00 paid to Mr.

Bentson by the Oregon Motor Stages, the said com-

pany paid interest to the American Business Credit
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Corporation and attorneys fees in the respective

amounts of $8,054.80 and $2,135.41. No part of

said payments were made either directly to peti-

tioner or indirectly in satisfaction of i^etitioner's

personal liability.

(z) For the year 1945 the Commissioner de-

termined that the Yellow Cab Company of Port-

land had claimed excessive depreciation in the

amonnt of $10,213.38, in the amount of $3,034.93

for the year 1946 and in the amount of $9,750.67

for the year 1947.

(aa) The Yellow Cab Company of Portland has,

for a number of years, followed the consistent prac-

tice of using a straight line method of depreciation

and completely writing off all of its taxi-cabs over

a four year period. The depreciation claimed by

the Yellow Cab Company of Portland constituted

a reasonable allowance for exhaustion, wear and

tear (including a reasonable allowance for obso-

lescence), under normal circumstances.

(bb) During the calendar year 1945 petitioner

expended the total amount of $500.00 in making

charitable contributions and properly claimed that

amount on his return for said year as a contribu-

tions deduction.

(cc) During the calendar year 1947, the City of

Portland assessed a city 2% gross revenue tax on

the partnership known as the Yellow Cab Com-

pany of Portland in the amoimt of $9,899.71. This

said sum was accrued on the books of the Yellow

Cab Company of Portland in the year 1947 and was

claimed by said partnership as a deduction on its
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return for the said year, in accordance with the

method of accounting regularly employed in keep-

ing its books of account.

(dd) The respondent has disallowed $7,500.00

of the repair expenses claimed by the Yellow Cab

Company of Portland, a partnership, as a deduc-

tion for the calendar year 1947, said disallowance

being based upon the theory that the said company

made capital expenditures of $100.00 per cab sold

in that year in preparing and painting each cab for

sale.

(ee) The Yellow Cab Company of Portland, a

partnership, maintains its own garage and staff of

mechanics and makes any and all repairs neces-

sary to its cabs therein. The repair and painting

expenses incurred by the said company represent

repairs required in the ordinary course of business,

and were charged to the account of repairs and

maintenance in accordance with the method of ac-

counting regularly employed and established many
years before.

(ff) All proceeds of sales of cabs made by the

Yellow Cab Company of Portland, a partnership,

during the calendar year 1947 are correctly re-

corded on the books of the said company and were

properly reported on the tax return of the said

company for the calendar year 1947.

(gg) Any common stock of Alder Gold-Copper

Company received by ])etitioner in the calendar

year 1947 represented stock issued to him for mon-
ies paid in or advanced by him on behalf or in

connection with the said corporation. Also, the



CamnUssioner of Internal Bevetme 75

said coimnon stock of the said corporation did not

have any fair or market value during said vear

1947. Petitioner did not receive any said stock as

compensation for services.

(hh) In July, 1946, x>6titioner purchased com-

mon and preferred stock in Oregon Distillery Co.

of Hood River, and paid the sum of ^lO.OOO.OO

tiierefor.

(ii) On Xovember 2, 1947. the said Oregon Dis-

tillery Co. of Hood River became insolvent and its

affairs were wound up. Petitioner's common and

preferred stock in said company became worthless

in said year, but x>etitioner inadvertently failed to

claim any loss in connection therewith on his return

for said year.

(jj) For the years 1945 and 1947, petitioner

rejKnted on his estimated tax the full amount of

tax estimated to be due and owing for said years

and Hie penalty proposed for said years is without

foundation-

Wherefore, i)etitioner prays that the Court hear

this proceeding and determine that there is no

deficiency in income taxes for any of the years

1944, 1945, 1946 and 1947 and that i)etitioner is

not subject to any x)enalties determined by the re^

si)ondent or any part thereof.

/s R. T. JACOB.
Of Counsel:

Jacob. Jones &: Brown.

Diilv Verlned.
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EXHIBIT '*A"

REGIONAL
1112 Cascade Building

Portland 4, Oregon

September 28, 1953

ARC-AP:SF
Port:VEV:90D

Mr. Ezra Royce

628 N.W. Sixth Avenue

Portland 9, Oregon

Dear Mr. Royce:

You are advised that the determination of your

income tax liability for the taxable years ended

December 31, 1944, 1945, 1946, and 1947, discloses

deficiencies in the total amount of $825,924.47 and

penalties in the total amount of $94,609.68, as

shown in the statement^ attached.

In accordance with the provisions of existing

internal revenue laws, notice is hereby given of

the deficiencies mentioned.

Within 90 days from the date of the mailing of

this letter j^ou may file a petition with The Tax

Court of the United States, at its principal ad-

dress, Washington 4, D.C., for a redetermination

of the deficiencies. In counting the 90 days you

may not exclude any day unless the 90th day is a

Saturday, Simday, or legal holiday in the District

of Columbia, in which event that day is not coimted

as the 9()th day. Otherwise Saturdays, Simdays,

and legal holidays are to be counted in computing

the 9()-day ])eriod.
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Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commission, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite

the closing of your returns by permitting an early

assessment of the deficiencies, and will prevent the

accmnulation of interest, since the interest period

terminates 30 days after receipt of the form, or on

the date of assessment, or on the date of loayment,

whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. N. Williams,

Associate Chief, Appellate Division

Enclosures

:

Statement

Form 1276 Agreement Form 870

VEYelene la

STATEMENT
Mr. E. Royce

628 N. W. Sixth Avenue

Portland, Oregon

Income tax liability for the taxable years ended

December 31, 1944, 1945, 1946 and 1947.

Penalty Penalty

Year Deficiency Sec. 293(b) Sec. 294(d) (2)

1944 .. $ 74,286.82

1945 .. 495,661.69 $31,467.14

1946 .. 143,714.83

1947 .. 112,261.13 $56,130.57 7,011.97

Totals- - $825,924.47 $56,130.57 $38,479.11



78 Fred C. Niederkrome, et ah, vs.

In making this determination of your income

tax liability, careful consideration has been given

to the report, of examination dated February 12,

1951, and to your protest dated September 5, 1951.

The 50% penalty has been asserted for the tax-

able year ended December 31, 1947, in accordance

with the provisions of Section 293(b) of the In-

ternal Revenue Code.

The 6% penalty for substantial underestimate of

estimated tax has been asserted for the taxable

years ended December 31, 1945 and 1947, in accord-

ance with the provisions of Section 294 (d) (2) of

the Internal Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T. Jacob,

917 Public Service Building, Portland 4, Oregon,

in accordance with the authority contained in the

power of attorney executed by you.

The records of this office show that on and prior

to April 13, 1944, Lloyd W. Hendrickson and Sue

Hendrickson, husband and wife, were the owners

of certain real and personal properties located at

Northwest 21st and Burnside Streets, Portland,

Oregon, the real property being otherwise described

as a portion of Block 31, Kings Second Addition

to the City of Portland. On that date, April 13,

1944, Mr. and Mrs. Hendrickson executed a docu-

ment designated as an ** Option to Buy" whereby
tliey gave you an option to purchase said real and
personal properties on or prior to April 19, 1949,

in accordance with the terms and conditions therein

stated. The option agreement recited that it was
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"understood that said property" was then "under

lease for a term" which would expire on April

19, 1949, and that the option therein provided for

could be exercised only ''after all rentals reserved

in said leases" were fully paid at the time provided

in the lease or in advance thereof. The option

agreement further stated that it was expected that

part of the obligations then outstanding against the

proi)erty would remain unpaid at the expiration of

the term of the lease. By the terms of the agree-

ment, if you exercised your election to purchase,

you would be required to pay the sum of $35,000.00

less any outstanding indebtedness assumed by you,

plus interest thereon.

On or about April 18, 1944, you, A. L. Schneider

and Harold Murphy organized the Burnside

Realty, Inc., imder the laws of Oregon, with an

authorized capital stock of 30 common shares, par

value $50.00 per share, which was issued to you,

Mr. Schneider and Mr. Murphy in equal one-third

proportions. This corporation was purportedly or-

ganized for the purpose of continuing the operation

of rental and amusement businesses theretofore

conducted in and on the premises owned by Lloyd

W. Hendrickson and his wife, Sue Hendrickson, at

Northwest 21st and Burnside Streets, Poi^tland,

Oregon.

By the terms of an agreement entered into by

and between Burnside Realty, Inc. and Lloyd W.
Hendrickson and Sue Hendrickson, husband and

wife, on or about April 29, 1944, Burnside Realty,

Inc., as lessee, agreed to lease the properties at
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Northwest 21st and Burnside Street, Portland,

Oregon, from Mr. and Mrs. Hendrickson, as lessors,

for a temi of five years from April 19, 1944, at a

monthly rental of $1,500.00.

On or about April 26, 1944, Lloyd W. Hendrick-

son and Sue Hendrickson placed in escrow with the

Bank of California, IST.A., Portland, Oregon, the

option agreement dated April 13, 1944, together

with a warranty deed also dated April 13, 1944,

and a bill of sale dated April 24, 1944, executed

by them, whereby they conveyed title to the prop-

erties at Northw^est 21st and Burnside Streets to

you.

Prior to December 6, 1945, Lloyd W. Hendrick-

son and Sue Hendrickson were divorced. By vir-

tue of an agreement entered into on or about that

date your brother, B. Royce, acquired by assign-

ment the rights, title and interest to the sum which

would be due to Lloyd W. Hendrickson under the

option agreement of April 13, 1944, in the event

that you elected to exercise your right to purchase

the property under that option.

On or about April 15, 1949, you advised the es-

crow agent, the Bank of California, N.A., Portland,

Oregon, that you would exercise the option to pur-

chase the property at Northwest 21st and Bum-
side Streets, Portland, in accordance with the terms

of the option agreement dated April 13, 1944. Prior

thereto Burnside Realty, Inc., had made sixty

monthly payments of $1,500.00 each, or $90,000.00

to Lloyd TV. and Sue Hendrickson or their assign-
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ees. At the date of exercising the option, April

15, 1949, (1) the mortgage indebtedness on the

property had been reduced to $21,937.70, (2) by the

terms of the option agreement dated April 13, 1944,

the sum of $6,531.15 was due to Sue Miller (for-

merly Sue Hendrickson) and (3) by the terms of

the option agreement and by reason of the fact

that your brother, B. Royce, had acquired by as-

signment the rights of Lloyd W. Hendrickson

under that agreement, the sum of $6,531.15 was due

to B. Royce.

The Bureau holds that you acquired the property

at Northwest 21st and Burnside Streets, Portland,

Oregon, by purchase in April, 1944 for a total

consideration of $125,000.00, computed as follows:

Sixty monthly payments of rent by Burnside Realty,

Inc. of $1,500.00 each $ 90,000.00

Balance due on mortgage April 15, 1949 21,937.70

Payment to Sue Miller

(formerly Sue Hendrickson) 6,531.15

Liability to B. Royce 6,531.15

Total $125,000.00

The Bureau further holds that the rental pay-

ments made by Burnside Realty, Inc., pursuant to

the lease agreement dated April 29, 1944, on such

property, reduced by allowable depreciation, con-

stitutes taxable income to you. Taxable income

reported for the years 1944 to 1947, inclusive, has,

therefore, been increased by rental pajrments in the

amoimts shown below:
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Year Rent

1944 312,600.00

1Q45 18.000.00

1946 18,000.00

1947. 18,000.00

Total 866.600.00

Increase

Depreciation in income

Sl,706.68 810.893.32

2,560.00 15,440.00

2,560.00 15,440.00

2,560.00 15,440.00

89,386.68 857,213.32

The records of this office show (1) that your wife,

Dora F. Royce, filed separate income tax returns for

the years 1944 to 1947, inchisive, (2) that in her

returns for the years 1944 to 1947, inclusive, she

reported as her share of the income of the Yellow

Cal) Company of Portland, Oregon, her distributive

sliare of the income of that partnership shown by

the partnership returns of income filed by it for

such calendar years, and (3) that in her returns

for the years 1945 to 1947, inclusive, she reported

as her share of the income of the Yellow Cab Com-

pany of Seattle, Washington, the portion of the in-

come of that partnership shown by the partnership

return of income filed by it for the fiscal years

ended April 30, 1945 to 1947, inclusive, as distribu-

table to her.

The records of this office further show that income

tax returns were filed in the name of your daughter,

Eunice M. Royce, for the calendar years 1944 and

1946 to 1949, inclusive, which were executed by you

as trustee; with respect to the year 1945, an im-

signed return foiTn was filed.

In each of the returns filed by or for Eunice M.
Royce for the years 1945 to 1949, inclusive, there

was repoi-ted as her income the sum which the Yel-
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low Cab Company of Seattle, Washington, reported

in partnership returns of income filed by it for the

fiscal years ended April 30, 1945 to 1949, inclusive,

as income distributable to her.

This office holds that neither Dora F. Royce nor

Eunice M. Royce was a bona fide partner in either

the Yellow Cab Company of Portland or the Yellow

Cab Company of Seattle for any of the years under

review and that the sums reported by them as their

distributive shares of partnership incomes are tax-

able to you.

Taxable Year Ended December 31, 1944

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $ 87,106.76

Unallowable deductions and additional income:

(a) Rental income $10,893.32

(b) Capital gains 32,674.55

(c) Partnership income 52,366.85 95,934.72

Total $183,041.48

Non-taxable income and additional deductions:

(d) Contributions $ 58.71

(e) Taxes 1.00

(f) Miscellaneous .02 59.73

Net income adjusted $182,981.75

Explanation of Adjustments

(a) On the basis of the facts and for the rea-

sons stated above, it has been determined that as a

result of rental payments made during the year by

Burnside Realty, Inc., you realized income not re-

ported in your return in the amount of $10,893.32.

(b) In your return for the calendar year 1944,

you reported a net loss from the sales or exchanges

of capital assets in the amount of $535.23. It has
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been deteraimed that you in fact realized a net gain

from such transaction in the amount of $32,139.32.

Therefore, your net income has been increased by

the amoimt of $32,674.55, computed as follows:

(1) Gain on liquidation of Yellow Cab Co. of Seattle S26,763.68

(2) Partnership capital gain (Yellow Cab Co. of Port-

land) reported by Dora F. Royce 1,076.82

(3) Decrease in capital loss carry-over 4,834.05

Total $32,674.55

(1) This office holds that you realized in 1944 a

capital gain on the liquidation of the Yellow Cab

Co. of Seattle in the amount of $57,954.70, and that

one-half of that sum, or $28,977.35, is to be taken

into account in accordance with the provisions of

Section 117 of the Internal Revenue Code. Inas-

much as you reported $2,213.67 on the liquidation

of this corporation, your reported capital gain has

been increased by $26,763.68.

(2) In her return for the year 1944, your wife,

Dora F. Royce, reported the sum of $1,076.82 as

her share of the capital gains realized during the

taxable year by the Yellow Cab Co. of Portland.

Since this office holds that Mrs. Royce was not a

valid partner, the sum reported by her as capitiil

gain is considered taxable to you.

(3) In your retura you reported a capit<al loss

carry-over of $12,154.35. It has been detemiined that

tho correct carry-over is $7,320.31. The carry-over

loss claimed has, therefore, been reduced by $4,834.05.

(c) In your return filed for the calendar year

1944, you reported the sum of $58,483.85 as your

distributive share of ordinary partnership income
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reported in the return filed by the Yellow Cab

Company, Portland, Oregon, for the calendar year

1944. It has been determined that your correct dis-

tributive share of such partnership income is

$110,850.70, computed as follows:

Distributive share reported $ 58,483.85

(A) Distributive share reported by your wife 50,060.79

(B) Cost of partnership interest 2,306.06

Corrected distributive share $110,850.70

Your taxable income as reported has, therefore,

been increased by $52,366.85.

(A) For the reasons heretofore stated, tliis office

holds that the income reported by your wife, Dora

F. Royce, as her distributive share of the income of

the partnership, Yellow Cab Company of Portland,

is taxable to you.

(B) The record shows that prior to August 1,

1942, Charles W. Keffer and C. H. Luton, were the

owners of .659% and .906% interests, respectively,

in the partnership. Yellow Cab Company of Port-

land. On or about that date, August 1, 1942, you

and your brother, B. Royce, purchased the interests

of these individuals under an agreement whereby

inter alia, each of the vendors was to receive one

percent of the partnership net profits for a period

of five years. During the year under review, pay-

ments to them were charged to partnership opera-

tions as compensation.

This office holds that payments made by the

partnership under the contract and in the manner
referred to in the preceding paragraph were capi-
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tal in nature and not deductible in computing part-

nership income. The effect of this finding is to in-

crease your reported income for the year 1944 by

$2,306.06.

(d) Since it has been determined that the income

of the partnership Yellow Cab Company, Portland,

Oregon, reported by your wife, Dora F. Royce, is

taxable to you, the distributive share of partner-

shi]:> contributions paid by such partnership and

claimed as a deduction in the separate return filed

by your wife is held to be allowable to you as a

deduction in the amount of $58.71.

(e) Due to a mathematical error in your return,

you claimed deduction for taxes totaling $644.16,

imderstated in the amoimt of $1.00. An additional

deduction in that amount is allowed.

(f) You claimed miscellaneous deductions in your

return filed for the calendar year 1944 which total

$286.76. By reason of an error in addition the total

of such expenses was shown in the amount of $286.74.

An additional deduction of $.02 is allowable.

Computation of Income Tax

Net income adjusted S182,981.75

Less: Excess of net long-term capital gain over net

short-term capital loss 32,139.32

Ordinary net income $150,842.43

Less: Normal tax exemption 500.00

Balance subject to normal tax $150,342.43

Normal tax—3% of $150,342.43 4,510.27

Ordinary net income $150,842.43

Less: Surtax exemptions 1,500.00

Balance subject to surtax $149,342.43
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Computation of Income Tax— (Continued)

Surtax $111,234.76

Partial tax Si 15,745.03

Plus: 50% of S32,139.32 16,069.66

Income tax liability $131,814.69

Income tax liability disclosed by return,

Account No. N9-9000025 57,527.87

Deficiency in income tax $ 74,286.82

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $120,480.98

Unallowable deductions and additional income:

(a) Dividends (Hippodrome Amusement

Co.) $ 20,000.00

(b) Income realized from Oregon

Motor Stages stock transaction 350,000.00

(c) Other income (Oregon Motor

Stages) 8,145.43

(d) Rental income 15,440.00

(e) Capital gains 130.29

(f) Partnership income 142,006.34

(g) Contributions 367.50 536,089.56

Total $656,570.54

Non-taxable income and additional deductions:

(h) Interest expense 7,479.45

Net income adjusted $649,091.09

Explanation of Adjustments

(a) It has been determined that on December

28, 1945, the Hippodrome Amusement Company, an

Oregon corporation, of which you owned approxi-

mately 61.76% of the outstanding stock, issued its

check payable to you in the amount of $20,000.00

which has not been repaid. This office holds that
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such payment was in effect a distribution of the

earnings and profits of such coi^oration to you,

and as such is taxable to you as a dividend. Your

net income has accordingly been increased by the

amomit of $20,000.00.

(b) The records of this office show that prior to

July 2, 1945, you, your brother B. Royce, Robert

T. Jacob, Fred C. Niederkrome and A. L. Schneider

negotiated for the purchase of the capital stock of

Oregon Motor Stages, Portland, Oregon, an Ore-

gon corporation engaged in the business of bus

transportation. The outstanding stock of that cor-

poration then consisted of 750 common shares, par

value $100.00 a share.

As a result of the negotiations referred to above,

on or about July 2, 1945, you and your associates

purchased shares of Oregon Motor Stages in the

number and at the cost shown below:

Shares Cost

E. Royce 145 S145.000.00

B. Royce 50 50.000.00

Robert T. Jacob 100 100.000.00

Fred C. Niederkrome 55 55.000.00

A. L. Schneider 50 50.000.00

Total 400 S400,000.00

In accordance with the plan adopted, the remain-

ing 350 shares of Oregon Motor Stages stock were

acquired in the name of your uncle, L. R. Bentson,

411 East 15th Street, North Vancouver, B. C. in

consideration of payment of $350,000.00 in cash.

Such payment was made from the proceeds of a
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loan obtained by you, acting for yourself and your

above-named associates, through the Portland

Branch of the American Business Credit Corpora-

tion, New York City, on a 90-day note which was

signed by you and L. R. Bentson and which was

collateralized by deposit of the entire 750 shares of

stock of Oregon Motor Stages.

On or about September 6, 1945, pursuant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its own stock then standing in the name of L. R.

Bentson and issued its check to him in the sum of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit Cor-

poration in satisfaction of the 90-day note signed

by you and L. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did ho at

any time acquire, any bona fide or actual beneficial

interest in the stock of Oregon Motor Stages.

It has been further determined that the accumu-

lated earnings and profits of Oregon Motor Stages

available for distribution as dividends during the

year 1945 were in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its

capital stock, which were issued in the name of L.

R. Bentson, for the siun of $350,000.00, was con-

summated at such a time and in such a manner as

to result in the realization of taxable income to you

in the amount of $350,000.00.
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(c) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that corporation i)aid interest to

the American Business Credit Cor]^oration and at-

torney fees in the respective total amounts of $8,-

054.80 and $2,135.41. With respect to these sums,

this office holds that to the extent of $8,054.80 and

$90.63 respectively, the payment of interest and at-

torney fees was in satisfaction of your personal lia-

bility, incurred in connection with the transactions

whereby you acquired the stock of Oregon Motor

Stages. Your reported income has, therefore, been

increased by $8,145.43.

(d) On the basis of the facts and for the reasons

stated above, it has been determined that as a re-

sult of rental payments made during the year by

Burnside Realty, Inc., you realized rental income

not reported in your return in the amount of $15,-

440.00.

(e) In her return for the year 1945, your wife,

Dora F. Royce, reported the sum of $130.29 as her

share of capital gains realized during the taxable

yeai- by the Yellow Cab Company of Portland.

Since this office holds that Mrs. Royce was not a

valid pai-tner, the sum reported by her as capital

gain is considered taxable to you.

(f) In your return for the calendar year 1945,

you reported the sum of $113,530.63 as your dis-

tributive share of the incomes of certain partner-

ships in which you were interested. The following
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tabulation shows the names and addresses of such

partnerships, your distributive share of incomes re-

ported, the incomes as determined by this office and

the increase or decrease:

Income Income Increase

Name of Partnership Reported Corrected (Decrease)

Yellow Cab Company,

Portland, Oregon % 79,381.28 $138,407.33 $ 68,026.05

Yellow Cab Company,

Seattle, Washington .... 20,304.80 94,981.77 74,676.97

Bend Recreation Center

Bend, Oregon ( 1,365.63) ( 1,991.52) ( 625.89)

Pilot Butte Transit Lines

Bend, Oregon x x x ( 70.79) ( 70.79)

Gray Line Motor Tours

Seattle, Washington .... 17,973.14 17,973.14

Royce Brothers

Portland, Oregon 3,307.22 3,307.22

Queen City Garage

Seattle, Washington .... 2,929.82 2,929.82

Totals $113,530.63 $255,536.97 $142,006.34

The adjustments of your income attributable to

the revision of the partnership income of the Yel-

low Cab Company of Portland and the Yellow Cab

Company of Seattle are shown below:

Yellow Cab Company of Portland

Ordinary net income reported in partnership return $261,251.95

Unallowable deductions and additional income:

(1) Excessive depreciation 10,213.38

(2) Cost of partnership interest 5,349.32

Ordinary net income adjusted $276,814.65

Your distributive share of the above adjusted income $138,407.33

(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $1,764.80
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rather than $11,978.18 as claimed and the net income

of the paiinership has been increased accordingly

in the amount of $10,213.38.

(2) On the basis of the facts and for the reasons

stated heretofore, it has been determined that the

sum of $5,349.32 charged to the partnership opera-

tion for the year 1945 as compensation to Charles

W. Keffer and C. H. Luton, was capital in nature

and not dcductil^le in computing partnership in-

come.

Yellow Cab Company of Seattle

Distributive share reported $20,304.80

(1) Distributive share reported by your wife 27,264.06

(2) Distributive share reported by your daughter,

Eunice M. Royce 47,412.61

Corrected distributive share S94,981.77*

*Total reported understated by $.30.

(1) and (2). For the reasons heretofore stated,

this office holds that the income reported by your

wife, Dora F. Royce and your daughter, Eunice M.

Royce, as their distributive shares of the income of

the partnership Yellow Cab Company of Seattle is

taxable to you.

(g) In your return for the calendar year 1945,

you claimed a deduction for contributions in the

amount of $500.00. Inasmuch as you have failed to

substantiate any such deductions in excess of your

distributive share of contributions paid by the part-

nership Yellow Cab Company of Portland, Oregon,

in the amount of $132.50, the simi of $367.50 is held

to be unallowable.

(h) It has been detei-mined that of the amount
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of $8,054.80 heretofore held under paragraph (c)

above to be taxable to you, the sum of $7,479.45 is

allowable as a deduction for interest paid in 1945.

Computation of Income Tax

Net income as adjusted $649,091.09

Less: Excess of net long-term capital gain over net

short-term capital loss 2,502.39

Ordinary net income $646,588.70

Less: Normal tax exemption 500.00

Balance subject to normal tax $646,088.70

Normal tax (3% of $646,088.70) 19,382.66

Ordinary net income $646,588.70

Less: Surtax exemptions 1,500.00

Balance subject to surtax $645,088.70

Surtax on $200,000.00 equals 156,820.00

,088.70 @ 91% equals.... 405,030.72 $561,850.72

Partial tax $581,233.38

Plus (50% of $2,502.39) 1,251.20

Income tax liability $582,484.58

Income tax liability disclosed by return,

Account No. 3200604 86,822.89

Deficiency in income tax $495,661.69

Penalty, Sec. 294(d)(2) Internal Revenue Code

Income tax liability as adjusted $582,484.58

Less: Withholding tax None

Paid on estimated declaration $58,032.28 58,032.28

Difference $524,452.30

Penalty (6% of $524,452.30) 31,467.14
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Taxable Year Ended December 31, 1946

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $118,857.41

Unallowable deductions and additional income:

(a) Rental income S 15,440.00

(b) Partnership income 152,961.16 168,401.16

Total $287,258.57

Non-taxable income and additional deductions:

(c) Capital gains $468.06

(d) Contributions 171.30

(e) Interest expense 288.20 $ 927.56

Net income adjusted $286,331.01

Explanation of Adjustments

(a) On the basis of the facts and for the rea-

sons stated above, it has been determined that as a

result of the rental payments made during the year

by Burnside Realty, Inc., you realized rental in-

come not reported in your return in the amount of

$15,440.00.

(b) In your return for the calendar year 1946,

you reported the sum of $110,559.98 as your dis-

tributive share of the incomes of certain partner-

ships in which you were interested. The following

tabulation shows the names and addresses of such

partnerships, your distributive share of incomes

reported, the incomes as determined by this office

and the increase or decrease.

Income Income Increase

Name of Partnership Reported Corrected (Decrease)

Yellow Cab Company
Portland, Oregon $ 65,584.76 $125,734.41 $ 60,149.65

Yellow Cab Company
Seattle, Washington .... 23,480.88 116,565.18 93,084.30



Commissioner of Internal Revenue 95

Income Income Increase

Name of Partnership Reported Corrected (Decrease)

Gray Line Motor Tours

Seattle, Washington .... 12,598.66 12,598.66

Royce Brothers

Portland, Oregon 5,989.42 5.989.42

Queen City Garage

Seattle, Washington .... 2,906.26 3,014.95 108.69

Bend Recreation Center

Bend, Oregon ( 381.48) ( 381.48;

Totals $110,559.98 $263,521.14 $152,961.16

The adjustments of your income attributable to

the revision of the partnership income of Yellow

Cab Company of Portland are shown below:

Yellow Cab Company of Portland

Ordinary net income reported in accordance

with return $243,447.71

Unallowable deductions and additional income:

(1) Excessive depreciation 3,034.93

(2) Cost of partnership interest 4,986.38

Ordinary net income adjusted $251,468.82

Your distributive share of the above adjusted income $125,734.41

(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $2,102.68

rather than $5,137.61 as claimed and the net income

of the partnership has been increased accordingly

in the amount of $3,034.93.

(2) On the basis of the facts and for the rea-

sons stated heretofore, it has been determined that

the sum of $4,986.38 charged to the partnership op-

erations for the year 1946 as compensation to

Charles W. Keffer and C. H. Luton, was capital

in nature and not deductible in computing partner-

ship income.
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(c) It has been determmed that your taxable net

capital gains for the calendar year 1946 were in

the amount of $7,023.09 rather than $7,491.15 as re-

ported in your return. Your net income has there-

fore been decreased by the amount of $468.06, com-

puted as follows:

(1) Yellow Cab Co. of Portland $210.05

(2) Yellow Cab Co. of Seattle (778.11)

(3) Mathematical error 100.00

Total ($468.06)

(1) It has been determined that your distributive

share of long-term capital gains from the partner-

ship Yellow Cab Company of Portland, Oregon,

was in the amount of $287.50 rather than $77.45

as reported in your return and your reported capi-

tal gain from such partnership has therefore been

increased by the amount of $210.05.

(2) In your return filed for the calendar year

1946, you reported a net loss of $37.70 as your dis-

tributive share of the capital losses of the partner-

ship Yellow Cab Co. of Seattle. It has been deter-

mined that your distributive share of capital losses

from such partnership was in the amount of $815.81

and your reported capital gain has therefore been

decreased by the amount of $778.11.

(3) On Schedule "D" of your return filed for the

calendar year 1946, you reported a net short-term

capital loss in the amount of $2,383.30. The correct

sum of such loss as reported was in the amount of

$2,283.30. Your reported net income has therefore

been decreased by the amount of $100.00.
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(d) Since this office holds that your wife, Dora

F. Royce is not a valid partner of Yellow Cab Co.

of Portland and that your wife, Dora F. Royce

and your daughter, Eunice M. Royce, are not valid

partners of the Yellow Cab Company of Seattle,

the distributive share of partnership contributions

allocated to them, totaling $171.30, has been allowed

as a deduction to you.

(e) You failed to claim as a deduction in your

1946 return, interest in the amount of $288.20 paid

in 1946 on your 1945 income tax liability. An addi-

tional deduction of $288.20 has therefore been al-

lowed.

Computation of Income Tax

Net income as adjusted S286,331.01

Loss: Excess of net long-term capital gain over net

short-term capital loss 7,023.09

Ordinary net income $279,307.92

Less: Exemptions 1,500.00

Balance subject to tentative tax $277,807.92

Tentative tax 227,625.21

Less: 5% of tentative tax 11,381.26

Partial tax $216,243.95

Plus (50% of $7,023.09) 3,511.55

Income tax liability $219,755.50

Income tax liability disclosed by return,

Account No. 3014034 76,040.67

Deficiency in income tax $143,714.83
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Taxable Year Ended December 31, 1947

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $ 68,218.74

Unallowable deductions and additional income:

(a) Rental income $11,527.12

(b) Partnership income 99,757,32

(c) Capital gains 8,678.23

(d) Other income 22.000.00 S141,962.67

Total 8210,181.41

Non-taxable income and additional deductions:

(e) Salary 300.00

(f) Abandonment loss 1,899.50 2,199.50

Net income adjusted $207,981.91

Explanation of Adjustments

(a) On the basis of the facts and for the rea-

sons stated above, it has been determined that as a

result of the rental payments made during the year

by Bumside Realty, Inc., the marital community

realized rental income not reported, in the amount

of $15,440.00, of which amount the sum of $3,912.88

is taxable to your wife, Dora F. Royce, and $11,-

527.12 is taxable to you.

(b) In your return for the calendar year 1947,

you reported the sum of $54,613.13 as your distri-

])utive share of the income of certain partnerships

in which you were interested. The following tabu-

lation shows the names and addresses of such part-

nerships, your distributive share of incomes re-

ported, the incomes as determined by this office and

the increase or decrease.
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Name of Year Income Income Increase or

Partnership Ended Reported Adjusted (Decrease)

Yellow Cab Company
Portland, Ore. 12/31/47 $25,673.03 S 62,678.02 $ 37,004.99

Royce Brothers

Portland, Ore. 12/31/47 3,376.55 4,154.20 777.65

East Side Buses

Portland, Ore. 12/31/47 ( 8,377.67) ( 11,170.53) ( 2,792.86)

Deluxe Attractions

Portland, Ore. 12/31/47 ( 7,778.82) ( 10,371.76) ( 2,592.94)

Yellow Cab Company
Seattle, Wash. 4/30/47 17,739.40 89,790.87 72,051.47

Gray Line Motor Tours

Seattle, Wash. 7/31/47 21,779.73 29,039.64 7,259.91

Queen City Garage

Seattle, Wash. 8/31/47 2,200.91 3,043.23 842.32

Totals $54,613.13 $167,163.67 $112,550.54

Less: Amount taxable as community in-

come of your wife as computed be-

low $ 12,793.22

Corrected partnership income $154,370.45

Reported 54,613.13

Increase $ 99,757.32

Allocation of Community Income

Yellow Cab Co., Portland.... $62,678.02

Royce Brothers 4,154.20

East Side Buses (11,170.53)

Deluxe Attractions (10,371.76)

5,289.93x1/2(185/365)—$11,477.36

Gray Line Motor Tours 29,039.64x1/2 ( 27/365)—$ 1,074.07

Queen City Garage 3,043.23x1/2 ( 58/365)—$ 241.79

Partnership income distributable to wife $12,793.22

The adjustments of your income attributable to

the revision of the partnership income of Yellow

Cab Company of Portland are shown below

:
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Yellow Cab Company of Portland

Ordinary net income as reported in partnership return S 95,297.06

Unallowable deductions and additional income:

(1) Depreciation $9,750.67

(2) Cost of partnership interest 2,908.60

(3) Accrued taxes and licenses 9,899.71

(4) Repairs 7,500.00 30,058.98

Ordinary net income adjusted $125,356.04

Allocation: 50% to B. Royce 62,678.02

50% to Ezra Royce 62,678.02

Reported 25,673.03

Increase $ 37,004.99

(1) The depreciation allowable on taxicabs has

been determined to be in the amount of $20,615.82

rather than $30,366.49 as claimed in the partner-

ship return filed by the Yellow Cab Company of

Portland and the ordinaiy net income of the part-

nership has therefore been increased by the amoimt

of $9,750.67.

(2) On the basis of the facts and for the rea-

sons stated heretofore, it has been determined that

the sum of $2,908.60, charged to the partnership

operations for the year 1947 as compensation to

Charles W. Keffer and G. H. Luton was capital in

nature and not deductible in computing partnership

income.

(3) It has been determined that the accrued City

2% Gross Revenue Tax in the amount of $9,899.71

claimed as a deduction in the return filed for the

calendar year 1947 was being contested by the part-

nership and that the deduction is, therefore, unal-

lowable.
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(4) The deduction claimed in the partnership

return filed for the calendar year 1947 as incurred

in preparing used cabs for sale has been determined

to be capital in nature to the extent of $7,500.00, and

not deductible as an ordinary and necessary busi-

ness expense.

(c) It has been determined that your taxable net

capital gain for the calendar year 1947 is in the

amount of $20,122.81 rather than $11,444.58 as re-

ported in your return and your net income has

accordingly been increased by the amount of $8,678.-

23 computed as follows

:

Reported Corrected

Yellow Cab Company, Seattle $ 2,680.05 $ 7,943.89

Yellow Cab Company, Portland 6,388.73 10,448.65

Gray Line Motor Tours 695.77 695.77

East Side Buses 338.96 338.96

100 shares Hart Shaffner & Marx 450.00 250.00

100 shares 20th Century Fox 807.07 403.54

U. S. & Foreign Securities dividend 84.00 42.00

Totals $11,444.58 $20,122.81

Reported 11,444.58

Increase $ 8,678.23

It has been determined that the Yellow Cab Com-

pany of Portland understated its reported sales of

used taxicabs for the year 1947 in the amount of

$15,000.00. The reported income of the partnership

has accordingly been increased by $15,000.00 and is

reflected in the amount of $10,448.65 shown above as

your corrected distributive share of capital gains

from such partnership.

(d) The records of this office show that during the
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calendar year 1947, you received 440,000 shares of

the common stock of Alder Gold-Copper Company

having a fair market value of $.10 per share as

compensation for servdces rendered. In your return

for the calendar year 1947, you reported no income

from this source. It is held that the receipt of such

stock constitutes taxable income to the marital com-

mim^ity to the extent of its fair market value and

your reported net income for the calendar year 1947

is therefore increased by one-half of such income,

or $22,000.00.

(e) It has been determined that $300.00 of the

salary of $700.00 reported in your return for the

calendar year 1947 as received from the Blue line

Transportation Co. is taxable to your wife, Dora

F. Royce, under the provisions of the Community

Property Law of Oregon. Your reported net income

is accordingly decreased by the amount of $300.00.

(f ) It has been determined that the expenditures

incurred by you in the amount of $1,899.50 in con-

nection with purchasing timber in Panama is allow-

able as an abandonment loss in computing your tax-

able income for the calendar year 1947.

Computation of Income Tax

Net income as adjusted $207,981.91

Less: Excess of net long-term capital gain over n,et

short-term capital loss 20,122.81

Ordinary net income $187,859.10

Less: Exemptions (3x$500.00) 1,500.00

Balance subject to tentative tax $186,359.10

Tentative tax 144,543.19

Less: 5% of tentative tax 7,227.16
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Computation of Incorne Tax— (Continued)

Partial tax $137,316.03

Plus: (50% of $20,122.81) 10,061.41

Income tax liability $147,377.44

Income tax liability disclosed by return,

Account No. 3008951 35,116.31

Deficiency in income tax $112,261.13

Penalty, Sec. 294(d)(2), Internal Revenue Code

Income tax liability as adjusted $147,377.44

Less: Withholding tax $ 11.20

Paid on estimated declaration 30,500.00 30,511.20

Difference $116,866.24

Penalty (6% of $116,866.24) $ 7,011.97

Penalty Sec. 293(b) I.R.C. (50% of $112,261.13) $ 56,130.57

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

[Title of Tax Court and Docket No. 51527.]

ANSWER

Comes Now the Commissioner of Internal Rev-

enue, by his attorney, Daniel A. Taylor, Chief

Counsel, Internal Revenue Service, and for answer

to the petition filed herein, admits, denies and al-

leges as follows:

1. Admits the allegations contained in para-

graph I of the petition.

2. Admits the allegations contained in paragraph

II of the i^etition.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of
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the deficiencies in income tax and penalties as

sho^%Ti in the notice of deficiency from which the

petitioner's appeal is taken. Specifically denies

that he erred in the mamier and form as alleged

in paragraph IV of the petition.

5. (a) and (b) Admits the allegations contained

in paragraph V(a) and (b) of the petition.

(c) Admits the allegations contained in the first

sentence of paragraph V(c) of the petition. De-

nies the remaining allegations contained in para-

graph V(c) of the i)^tition.

(d) and (e). Admits the allegations contained

in paragraph V(d) and (e) of the petition.

(f) and (g). For lack of sufficient knowledge or

information upon the basis of which to form a be-

lief as to the truth or falsity thereof, denies the

allegations contained in paragraph V(f) and (g)

of the petition.

(h), (i) and (j). Admits the allegations con-

tained in paragraph V(h), (i) and (j) of the peti-

tion.

(k). Admits the allegations contained in the first

sentence of paragraph V(k) of the petition. For
lack of sufficient knowledge or information upon
the basis of which to form a belief as to the tnith

or falsity thereof, denies the remaining allegations

contained in paragraph V(k) of the petition.

(1). Denies the allegations contained in para-

graph V(l) of the petition.

(m) and (n). For lack of sufficient knowledge

or information upon the basis of which to form a

belief as to the tnith or falsity thereof, denies the
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allegations contained in paragraph V(m) and (n)

of the petition.

(o)? (P) ^^cL (q). Denies the allegations con-

tained in paragraph Y(o), (p) and (q) of the peti-

tion.

(r). Admits that on or about November 28, 1942,

petitioner and B. Royce purchased the partnership

interests of Charles Keffer and C. H. Luton in the

Yellow Cab Company of Portland. Denies the

remaining allegations contained in paragraph V(r)

of the petition.

(s). Denies the allegations contained in para-

graph V(s) of the petition.

(t). For lack of sufficient knowledge or informa-

tion upon the basis of which to form a belief as

to the truth or falsity thereof, denies the allegations

contained in paragraph V(t) of the petition.

(u). Denies the allegations contained in para-

graph V(u) of the petition.

(v). Admits the allegations contained in the first

two sentences of paragraph V(v) of the petition.

Denies the remaining allegations contained in para-

graph V(v) of the petition.

(w). Denies the. allegations contained in para-

graph Y(w) of the petition. Alleges that the na-

ture of the transaction, including the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-

plained on pages 9 and 10 of Exhibit A attached to

the petition on file in this proceeding.

(x). Denies the allegations contained in para-

graph V(x) of the petition.
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(y). Admits that Oregon Motor Stages paid in-

terest to the American Business Credit Corpora-

tion and attorney's fees in the respective amounts

of $8,054.80 and $2,135.41. Denies the remaining

allegations contained in paragraph V(y) of the

petition.

(z). Admits the allegations contained in para-

graph V(z) of the petition.

(aa) and (bb). Denies the allegations contained

in paragraph V(aa) and (bb) of the petition.

(cc). Admits that during the calendar year 1947

the city of Portland assessed a city 2% gross reve-

nue tax on the partnership known as the Yellow

Cal) Company of Portland in the amount of $9,-

899.71, and that said sum was claimed by the part-

nership as a deduction on its return for that year.

Denies the remaining allegations contained in para-

graph V(cc) of the petition.

(dd). Admits that respondent has disallowed

$7,500.00 of the expenses incurred by Yellow Cab

Company of Portland, a partnership, in preparing

cabs for sale, which amount was claimed by the

partnership as a deduction for the calendar year

1947. Denies the remaining allegations contained

in paragraph V(dd) of the petition.

(ee), (ff) and (gg). Denies the allegations con-

tains in paragraph V(ee), (ff) and (gg) of the

petition.

(lih) and (ii). For lack of sufficient knowledge

or information upon the basis of which to fori

a belief as to the truth or falsity thereof, denic
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the allegations contained in paragraph V(hh) and

(ii) of the petition.

(jj). Denies the allegations contained in para-

graph V(jj) of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

7. Further answering the petition, respondent

alleges as follows:

(a). That during the taxable year 1947 peti-

tioner was engaged in numerous business and other

income producing activities in the city of Portland,

Oregon, and other places; that the petitioner was

engaged in the taxi cab business in Portland, Ore-

gon; that this business was conducted and carried

on as a partnership in 1947 under the name of

Yellow Cab Company of Portland, and that peti-

tioner was associated with his brother, B. Royce, in

the operation thereof; that the petitioner was also

a stockholder and officer of Oregon Motor Stages,

Inc., a corporation engaged in the business of bus

transportation in the state of Oregon; and that he

further participated, as an individual proprietor,

partner and/or joint venture in various other busi-

nesses including real estate, gold mining and the

operation of a dance hall, all as more fully stated

in the notice of deficiency from which the appeal is

taken.

(b). That the petitioner and the various busi-

ness ventures with which he was associated failed

and/or refused to keep or maintain adequate books
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of accoimt or other accounting records in respect

of the aforesaid business and/or income producing

activities from which his gross income and net in-

come for the taxable year involved in this proceed-

ing might or could be determined.

(c). That the gross receipts of Yellow Cab Com-

pany of Portland, a partnership, and of the other

business ventures in which petitioner had an in-

terest, as aforesaid, were understated in substan-

tial amounts and that during the taxable year the

petitioner derived and/or received large amounts

of income which were omitted from the income tax

return as filed by him for said year.

8. That on March 15, 1948, petitioner filed a sep-

arate indi\adual income tax return for the taxable

year 1947, disclosing thereon a net income of $68,-

218.74, although petitioner then and there knew

that he had derived additional taxable income from

Yellow Cab Company of Portland, a partnership,

and the other business ventures with which peti-

tioner was associated, as aforesaid, for said year

in the amoimt of $119,640.36, all of which was un-

reported income omitted from the return filed by

him for the taxable year, and although petitioner

then and there knew that his true net income for

said year was not less than $187,859.10, all as more

fully stated on pages 17 to 21, inclusive, of the

notice of deficiency from which this a])peal is taken.

9. In further support and explanation of his al-

legations, as aforesaid, resj^ondent alleges as fol-

lows:

(a). That the income derived and/or received
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by petitioner during the taxable year in the

amounts shown in paragraph 8, above, and the

amount of income not reported by petitioner, was

computed from information and data asseml)led

from an examination of the books and records of

petitioner and the business ventures with which he

was associated, and from other sources.

(b). That for the taxable year 1947 petitioner

failed to report income in the amount of $4,059.92,

as shown on page 20 of the notice of deficiency

from which the appeal is taken, which amount of

omitted income represented petitioner's distribu-

tive share of additional and unreported capital

gains of the Yellow Cab Company of Portland, a

partnership, as follows:

Reported Corrected

$6,388.73 $10,448.65

That this imreported gain in the taxable year 1947

was attributable to petitioner's understatement of

the sales of used taxi cabs and other assets re-

ported by said partnership in the amoimt of $15,-

000.00, determined as follows:

Sales price (reported in Schedule

(c), Form 1065) $50,254.00

Add : Amount of imderstatement . . . 15,000.00

Sales price, corrected $65,254.00

Cost basis, adjusted 23,459.38

Capital gain $41,794.62

Gain taken into account 20,897.31

Petitioner's share of gain: $10,448.65
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(c). That among the items of income received by

petitioner during the taxable year 1947, which were

omitted from the return filed by him for said year,

are the following amounts aggregating $2,195.00,

representing part of the proceeds from the sale of

used taxi cabs belonging to YelloAV Cab Company
of Portland, a partnership, which amoimts were

diverted to the personal use of the petitioner, said

sales further being identified as Plymouth cars

1941 and 1942 models sold in Portland, Oregon, in

1947 through the agency of one J. E. Hamilton,

used car dealer, pursuant to arrangement made by

petitioner

:

Date of Remitted to Reported by Retained

Sale Cab No. Petitioner Yellow Cab Petition

6-28-47 77 $ 795 S 700 S 95

7-14-47 16 800 695 105

7-14-47 67 800 700 100

7-29-47 37 800 600 200

8- 6-47 56 700 625 75

8-12-47 96 850 650 200

8-26-47 4S 845 665 180

9-10-47 95 800 690 110

9-16-47 17 895 690 205

9-13-47 94 895 690 205

9-27-47 22 895 650 245

9-30-47 64 895 695 200

10-30-47 69 895 695 200

12- 4-47 50 775 700 75

Totals $11,640 $9,445 $2,195

(d). That among the items of income received

by the petitioner during the taxable year 1947

which were omitted from the return filed by him
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for said year, are the following amounts aggregat-

ing $1,830, representing part of the proceeds from

the sale of used taxi cabs belonging to Yellow Cab

Company of Portland, a partnership, which

amounts were appropriated by the petitioner to his

own personal use:

Sales Proceeds Amount

Date of Sales Price Reported by Retained by

Sale Cab No. Per Purchaser Yellow Cab Petitioner

6-26-47 23 $ 900 $ 700 $ 200

9- 4-47 34 900 625 275

8-23-47 54 700 625 75

8-22-47 61 725 650 75

8-22-47 75 725 650 75

8-29-47 59 850 665 185

8-29-47 73 850 665 185

8-29-47 76 850 690 160

8-22-47 62 750 650 100

8-22-47 86 750 650 100

7-31-47 18 800 700 100

7-31-47 42 800 700 100

7-31-47 83 800 700 100

7-31-47 85 800 700 100

Totals $11,200 $9,370 $1,830

10. That by reason of the premises, the return

as filed by the petitioner for the taxable year

1947 is a false and fraudulent return filed with in-

tent to evade tax, and for the purpose of defraud-

ing and decei^dng the respondent and the United

States, and the deficiency in income tax involved

in this proceeding for the taxable year is due in

whole or in part to fraud with intent to evade tax.

Wherefore, it is prayed that the petitioner's ap-

peal be denied, and further, that the Court redeter-

mine and hold:
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(1) That there is a deficiency in income tax for

the taxable year 1947 in the amount as determined

by the Commissioner for said taxable year and as

shown by the notice of deficiency, as aforesaid;

(2) That the return as filed by the petitioner for

the taxable year 1947 is a false and fraudulent re-

turn fiJed with intent to evade tax

;

(3) That the deficiency in income tax for the

taxable year 1947 is due in whole or in part to

fraud with intent to evade tax; and

(4) That there is due and owing by the peti-

tioner for said taxable year 1947 the penalties ap-

propriate thereto, as determined by respondent and

as sho^\^l by the notice of deficiency, as aforesaid.

/s/ DANIEL A. TAYLOR,
Chief Coimsel,

Internal Revenue Ser\'ice.

Of Counsel: Wilford H. Payne, Associate Appel-

late Counsel, John D. Picco, Special Attorney,

Internal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

[Title of Tax Court and Docket No. 51527.]

REPLY

The Petition(»r, by his attorney, R. T. Jacobs, for

reply to the facts set forth in the Answer hereto-

fore filed in this proceeding, admits and denies as

follows

:

7. (a) Admits that during the taxable year 1947,
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petitioner was engaged in several business activi-

ties; that the Petitioner was engaged as a partner

in the taxi-cab business in Portland, Oregon, under

the name of Yellow Cab Company of Portland, and

that Petitioner was associated with his brother,

B. Royce, Isabelle Royce and Dora F. Royce in the

operation thereof; that the petitioner was also a

stockholder and officer of Oregon Motor Stages,

Inc., a corporation engaged in the business of bus

transportation in the state of Oregon; and that he

further participated in various other business en-

terprises; denies each and all of the other allega-

tions contained in paragraph 7 (a).

7. (b). Denies each and all of the allegations

contained in paragraph 7 (b).

7. (c). Denies each and all of the allegations

contained in paragraph 7 (c).

8. Admits that on or about March 15, 1948, peti-

tioner filed an individual income tax return for

the taxable year 1947 disclosing thereon a net in-

come of $68,218.74 ; denies each and all of the other

allegations contained in paragraph 8; specifically

denies that the petitioner derived additional tax-

able income in the year 1947 in the amount of

$119,640.36, or any other amount.

9. (a). Denies each and all of the allegations

contained in paragraph 9 (a).

9. (b). Denies each and all of the allegations

contained in paragraph 9 (b) ; specifically denies

that petitioner had unreported income in the

amount of $4,059.92, or any other amoimt, from the

sale of used taxi-cabs or from any other source.
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9. (c). Denies each and all of the allegations

contained in paragraph 9 (c) ; specifically denies

that the petitioner had unreported income in the

year 1947 in the amount of $2,195.00, or any other

amount, from the sale of used taxi-cabs or from any

other source.

9. (d). Denies each and all of the allegations

contained in paragraph 9 (d) ; specifically denies

that the petitioner had unreported income in the

year 1947 in the amount of $1,830.00 or any other

amount from the sale of used taxi-cabs, or from

any other source.

10. Denies each and every allegation contained

in paragraph 10.

"Wherefore, it is prayed that the prayer for af-

firmative relief set forth in the Respondent's An-

swer be denied and the relief requested in the

Petition be granted.

/s/ R. T. JACOB,
Of Counsel:

Jacob, Jones and Brown.

[Endorsed] : T.C.U.S. Filed May 21, 1954.

[Title of Tax Court and Docket No. 51528.]

PETITION

The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by the

Commissioner of Internal Revenue in his Notice of

Deficiency (Bureau Symbols ARC-Ap: SF Port
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VEV:90D) dated the 28tli day of September, 1953,

and as a basis of his proceeding alleges as follows:

I.

The petitioner is an individual residing in Van-

couver, Washington. The returns for the period in-

volved were filed with the Collector of Internal Rev-

enue in Tacoma, Washington.

II.

The Notice of Deficiency (a copy of which is at-

tached hereto and marked Exhibit A) was mailed

to the petitioner on September 28, 1953.

III.

The Commissioner determined a deficiency in in-

come tax for the years and in the amounts as fol-

lows :

Year Deficiency Sec. 294(d)(2) Penalty

1945 $20,399.28 $2,005.84

1947 8,421.34

Totals $28,820.62 $2,005.84

of which the total amount is in controversy.

IV.

The determination of tax set forth in said Notice

of Deficiency is based upon the following errors:

1. The respondent erred in including as petition-

er's share of community income in 1945, the sum of

$21,875.00, or any other amount, as income to peti-

tioner from the Oregon Motor Stages stock trans-

action.
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2. The respondent erred in determining addi-

tional eonununity income to petitioner in 1945 in the

amount of $519.05, or any other amount, as addi-

tional income from the Oregon Motor Stages stock

transaction.

3. The respondent erred in increasing petition-

er's community income in the year 1945 in the

amount of $2,951.55, in the year 1946 in the amount

of $2,201.76, and in the year 1947 in the amount of

$1,140.73, or any other amounts, from the sales of

livestock made by petitioner in those years.

4. The respondent erred in reducing petitioner's

capital loss carryover to the year 1945 by the

amount of $1,718.97, or any other amount.

5. The respondent erred in detemiining that the

Yellow Cab Company of Portland, a partnei^hip,

had claimed excessive depreciation in the amount

of $10,213.38 for the year 1945, in the amount of

$3,034.93 for the year 1946 and in the amount of

$9,750.67 for the year 1947, or any other amounts.

6. The respondent erred in detennining that

payments made by the Yellow Cab Company of

Portland, a partnership, to Charles W. Keffer and

C. H. Luton in the amount of $5,349.32 for the year

1945, in the amount of $4,986.38 for the year 1946

and in the amount of $2,908.60 for the year 1947, or

any other amounts, are not deductible in comx3uting

said pai'tnership income for said years.

7. The resi^ondent erred in detennining that

petitioner received taxal^le income in the amount of

$932.06 in the year 1946 and in the amount of

$932.06 for the year 1947, or any other amounts, on
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the purchase of a lease by petitioner from L. W.
Hendrickson.

8. The respondent erred in determining that the

simi of $9,899.71, or any other amount, accrued as a

city revenue tax in the year 1947 by the Yellow Cab

Company of Portland, a partnership, was unallow-

able as a deduction.

9. The respondent erred in determining that the

Yellow Cab Company of Portland, a partnership,

expended the siun of $7,500.00 in preparing used

cabs for sale and in disallowing said amount or any

part thereof as a deduction to the said partnership

for the year 1947.

10. The respondent eiTed in determining that the

Yellow Cab Company of Portland, a paii:nership,

imderstated its reported sale of used taxi-cabs for

the year 1947 in the amount of $15,000.00, or any

other amount.

11. The respondent erred in asserting a penalty

in any amount under Sec. 294(d)(2), Internal Rev-

enue Code, or any other section.

V.

The facts upon which petitioner relies as a basis

for this appeal are as follows

:

(a) Petitioner is an individual residing in Van-

couver, Washington, and was during all of the years

involved herein, married to Isabelle H. Royce, and

reported his income for Federal Income Tax pur-

poses on the basis of cash receipts and disburse-

ments and calendar year.

(b) During the year 1945, petitioner and a num-
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ber of associates entered into negotiations with the

then stockholders of Oregon Motor Stages for the

acquisition of the outstanding stock of said corpo-

ration. There were outstanding at that time 750

shares of stock of said company and the price upon

which negotiations were based was $1,000.00 per

share. Petitioner, Albert. L. Schneider, E. Royce,

F. C. Niederkrome and R. T. Jacob, began prepara-

tions for the acquisition of said stock, but Mr. L. R.

Bentson of Vancouver, B. C, who is a relative of

petitioner and E. Royce, infomied the group that

he desired to acquire a portion of the stock and

agreed to and did purchase 350 shares of said

stock.

(c) In the acquisition of his stock, Mr. Bentson

advised the group that his funds were in Canada

and were blocked, and it would be necessary for him

to make arrangements to finance his purchase.

Accordingly, a loan was negotiated on his behalf

with the Portland Branch of the American Busi-

ness Credit Corporation. In the transaction, peti-

tioner loaned his stock as an accommodation to be

pledged with Bentson 's stock as security for said

loan, but petitioner did not participate in the nego-

tiation of said loan and had no obligation whatso-

ever for its repayment.

(d) After the conclusion of World War II in

August, 1945, Mr. Bentson became apprehensive

tliat the oamings of the coi-poration would be dras-

tically curtailed and that the investment would not

prove as profitable in the matter of liquidating his

obligation as he had anticipated at the time of its
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purchase. Mr. Bentson then made an offer to the

coriDoration to surrender his 350 shares of stock

upon the corporation jDaying the interest on his

obligation and liquidating the loan from the said

Portland Branch of the American Business Credit

Corporation. Upon the surrender of his shares of

stock, Oregon Motor Stages issued to Mr. Bentson

a check for the sum of $3e5O,000.0O, which said check

the said Mr. Bentson delivered to the American

Business Credit Corporation in payment of his said

loan.

(e) The petitioner did not receive any part of

said payment from Oregon Motor Stages, either di-

rectly, indirectly or constructively nor did he re-

ceive any benefit directly or indirectly from the

payment of the said sum to the said Mr. Bentson.

The value of petitioner's stock in said Oregon

Motor Stages was not enhanced in value by the sur-

render of the stock of the said Bentson, but the

value thereof was, in fact, depreciated by the sur-

render of said stock by the said Bentson and the

distribution of the corporation's cash to him, and

the company's operations were curtailed thereby.

(f) The cancellation or redemption or purchase

by Oregon Motor Stages was of all the stock of a

particular stockholder, Mr. Bentson, and he there-

after ceased to be interested in the affairs of the

corporation and neither Mr. Bentson nor any other

member of the said group retained any beneficial or

other interest in said stock thereafter. Neither Mr.

Bentson nor any other member of the said gToup

realized any economic, taxable or other gain of any
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character from the transaction. There was no pro-

rata or any other type of distribution from the cor-

poration to the stockholders.

(g) The facts as set forth in the immediately

preceding paragi'aphs above apply with equal force

and effect to tlie item of $519.05, included by the

respondent in jietitioner's income for the year 1945

as an additional distribution from the Oregon Motor

Stages stock transaction to the petitioner.

(h) During each of the years herein involved,

the petitioner operated a farm in the State of

Washington. The principal fimction of the farm

operation was for the production of milk for bottle

distribution and the operation of the farm also in-

cluded the production of purebred Guernsey stock,

which latter production was primarily for the pur-

pose of producing milk cows to support the sale

and distribution of milk.

(i) Before the preparation of his tax returns for

each of the years in question, petitioner had his

accountant prepare a list of the livestock sold dur-

ing the year. This list indicated each indi^ddual ani-

mal sold, the date it was acquired and whether or

not it was an animal intended for petitioner's herd

or raised for sale in the ordinary course of business.

All animals culled from the general herd as not

being desirable animals to be included therein were

treated as animals held for vSale in the ordinary

course of business and the profit realized therefrom

was treated on all of petitioner's returns as ordi-

nary income.

(j) The animals retained by petitioner as part.
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of his breeding herd constituted property used in

the trade or business of the petitioner, and peti-

tioner treated the gain or loss on the sale of any of

these animals during the years herein involved, and

where the animals had been held for more than 6

months as being capital gain or capital loss transac-

tions. It was the practice of the petitioner to hold

his animals for substantially their full period of

usefulness prior to selling the same.

("k) The petitioner properly carried over a capi-

tal loss to the year 1945 in the amount of $1,718.97.

(1) For the years 1945, 1946 and 1947 the re-

spondent has determined that the Yellow Cab Com-

pany of Portland, a partnership, claimed excessive

depreciation in the amounts of $10,213.38, $3,034.93

and $9,750.67 respectively.

(m) The Yellow Cab Company of Portland has,

for a number of years, followed the consistent prac-

tice of using a straight line method of depreciation

and completely writing off all of its taxi-cabs over

a four year period. The depreciation claimed by the

Yellow Cab Company of Portland for said years

constituted a reasonable allowance for exhaustion,

wear and tear (including a reasonable allowance

for obsolescence), under normal circumstances.

(n) On or about the 28th day of November,

1942, petitioner and E. Royce purchased the part-

nership interests of Charles Keffer and C. H. Luton

in the Yellow Cab Company of Portland, a partner-

ship, for a cash consideration. At the same time, the

partnership entered into a profit sharing agreement

with the said Charles Keffer and C. H. Luton
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whereby each would be entitled to a certain percent-

age of the partnership profits thereafter as long as

it was mutually agreeable that the said individuals

continue in the employment of the partnership.

Percentage of profit payments made under these

agreements were properly deducted by the partner-

ship in computing its net income for the years

1945, 1946 and 1947.

(o) On or about December 6, 1945, petitioner,

B. Royce, in consideration of the payment by him

of $18,000.00, acquired an assignment of the balance

due L. W. Hendrickson imder his lease of property

to Burnside Realty, Inc., and of the balance to be

due under the option to purchase said property

given to E. Royce. The assignment recited that 34

payments of $553.03 per month were due from

Burnside Realty, Inc., and the siun of $6,555.65 ''on

the date said option is closed." Said option could

not be closed until the year 1949, if at all.

(p) Petitioner received payments from Burnside

Realty, Inc., under said assignment of $6,636.36 in

the year 1946 and the same amomit in the year 1947.

Petitioner did not report any gain on the transac-

tion until he had recovered his investment of $18,-

000.00, which did not occur until 1948. Petitioner

could not dotennine until the year 1948 whether or

not the rent payments would be fully made and the

option would be exercised and thus whether any

gain would be realized. The value of petitioner's

contract rights depended on uncertain future pay-

ments.

(q) During the calendar year 1947, the City of

I
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Poi^tland assessed a city 2% gross revenue tax in

the amount of $9,899.71 against the Yellow Cab

Company of Portland, a pai'tnership. This said sum
Avas accrued on the books of the Yellow Cab Com-

pany of Portland in the year 1947 and was claimed

by said partnership as a deduction on its return

for the said year, in accordance with the method of

accounting regularly employed in keeping its books

of account.

(r) The respondent has disallowed $7,500.00 of

the repair expenses claimed by the Yellow Cab

Company of Portland, a partnership, as a deduction

for the calendar year 1947, said disallowance being

based upon the theory that the said company made
capital expenditures of $100.00 per cab sold in that

year in preparing and painting each cab for sale.

(s) The Yellow Cab Company of Portland, a

partnership, maintains its own garage and staff of

mechanics and makes any and all repairs necessary

to its cabs therein. The repair and painting ex-

penses incurred by the said company represents re-

pairs required in the ordinary course of business,

and were charged to the account of repairs and

maintenance in accordance with the method of ac-

counting regularly employed and established many
years before.

(t) All proceeds of sales of cabs made by the

Yellow Cab Company of Portland, a partnership,

during the calendar year 1947 are correctly re-

corded on the books of the said company and were

properly reported on the tax return of the said

company for the calendar year 1947.
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(u) For the year 1945, petitioner reported on his

estiniated tax the full amount of tax estimated to be

due and owing for said years and the penalty pro-

posed for said yeai's is without fomidation.

Wherefore, petitioner prays that the Court hear

this proceeding and determine that there is no defi-

ciency in income taxes for any of the years 1945 and

1947 and that petitioner is not subject to any penal-

ties detennined by the respondent or any part

thereof.

/s/ R. T. JACOB.
Of Coimsel:

Jacob, Jones & Brown.

Duly Verified.

EXHIBIT ''A"

Regional

1112 Cascade Building

Portland 4, Oregon

ARC-Ap:SF
Poi-t:VEV:90D Sep. 28, 1953

Mr. B. Royce

306 West 21st Street

Vancouver, Washington

Dear Mr. Royce

:

You are advised that a detennination of your in-

come tax lial)ilities for the taxal)le years ended De-

cember 31, 1945, and 1947, discloses deficiencies in

income tax in the total amount of $28,820.62 and a

penalty computed in accordance with the provisions

of section 294(d) of the Internal Revenue Code for
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the taxable year 1945 in the amount of $2,005.84, as

shown in the statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 90 days from the date of the mailing of

this letter you may file a petition mth The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiencies. In counting the 90 days you may not

cxdude any day unless the 90th day is a Saturday,

Sunday, or legal holiday in the District of Colum-

bia, in which event that day is not counted as the

90th day. Otherwise Saturdays, Sundays, and legal

holidays are to be counted in computing the 90-day

I)eriod.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite the

closing of your returns by permitting an early as-

sessment of the deficiencies, and will prevent the

accTunulation of interest, since the interest period

terminates 30 days after receipt of the form, or on

the date of assessment, or on the date of loayment,

whichever is earlier.

Very tmly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. N. Williams,

Associate Chief, Appellate Division.



126 Fred C. Niederkrome, et ah, vs.

Enclosures

:

Statement

Form 1276

Agreement Form 870

VEVelene Ipt

STATEMENT
AE,C-AP:SF
Port:VEV:90D

B. Royce

306 West 21st Street

Vancouver, Washington

Income tax liability for the taxable years ended

December 31, 1945, 1946 and 1947.

Section 294(d) (2)

Year Deficiency Overassessment Penalty

1945 $20,399.28 $2,005.84

1946 $1,440.66

1947 8,421.34

Totals $28,820.62 $1,440.66 $2,005.84

In making this determination of your income tax

liability, careful consideration has been given to the

report of examination dated February 20, 1951, and

to your protest dated August 17, 1951.

The 6% penalty for substantial underestimate of

estimated tax has been asserted for the taxable year

ended December 31, 1945, in accordance with the

provisions of section 294(d)(2) of the Internal

Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T.
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Jacob, 917 Public Service Building, Portland 4,

Oregon, in accordance with the authority contained

in the power of attorney executed by you.

The overassessment shown herein should not be

regarded as finally detennined. When ficnal deter-

mination has been made, the overassessment, to the

extent of the amount allowable, will be made the

subject of a certificate of overassessment, which

will reach you in due course through the office of

the Director of Internal Revenue for your district,

and will be applied by that official in accordance

with section 322(a) of the Internal Revenue Code,

provided that you have fully protected yourself

against the ninning of the statute of limitations

with respect to the apparent overassessment re-

ferred to in this letter, by filing with the Director

of Internal Revenue for your district a timely claim

for refimd on Form 843.

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $115,515.61

Unallowable deductions and additional income:

(a) Dividends (Oregon Motor Stages).. $21,875.00

. (b) Additional distribution

(Oregon Motor Stages) 519.05

(c) Farm loss 2,951.55

(d) Capital gains 232.24 25,577.84

Total $141,093.45

Non-taxable income and additional deductions:

(e) Partnership income $ 2,831.23

(f) Interest expense 467.46 3,298.69

Net income adjusted $137,794.76
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Explanation of Adjustments

(a) The records of this office sliow that prior to

July 2, 1945, you, your brother E. Royce, Robert

T. Jacob, Fred C. Xiederkrome, and A. L. Schnei-

der, negotiated for the purchase of the capital

stock of Oregon Motor Stages, Portland, Oregon,

an Oregon corporation engaged in the business of

bus transportation. The outstanding stock of that

corporation then consisted of 750 common shares,

par value $100.00 per share.

As a result of the negotiations referred to above,

on or about July 2, 1945, you and your associates

purchased shares of Oregon Motor Stages in the

number and at the cost showTi below:

Shares Cost

E. Royce 145 $145,000.00

B. Royce 50 50,000.00

Robert T. Jacob 100 100,000.00

Fred C. Niederkrome 55 55,000.00

A. L. Schneider 50 50,000.00

Total 400 $400,000.00

In accordance with the plan adopted, the remain-

ing 350 shares of Oregon Motor Stages stock were

acquired in the name of your uncle, L. R. Bent-

son, 411 East 15th Street, North Vancouver, B. C,

in consideration of payment of $350,000.00 in cash.

Such payment was made from the proceeds of a

loan ol)tained by E. Royce acting for you and your

above-named associates, through the Portland

Branch of the American Business Credit Corpora-

tion, New York City, on a 90-day note which was

signed by E. Royce and L. R. Bentson which was
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collateralized by a deposit of the entire 750 shares

of Oregon Motor Stages.

On or about September 6, 1945, pursuant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its own stock then standing in the name of L. R.

Bentson and issued its check to him in the sum of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit Cor-

poration in satisfaction of the 90-day note signed

by E. Royce and L. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did he at

any time acquire, any bona fide or actual beneficial

interest in the stock of Oregon Motor Stages.

It has been further determined that the accumu-

lated earnings and profits of Oregon Motor Stages

available for distribution as dividends during the

year 1945 were in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its

capital stock, which were issued in the name of L.

R. Bentson, for the sum of $350,000.00 was consum-

mated at such a time and in such a manner as to

result in the realization of taxable income to the

marital community in the amount of $43,750.00,

such sum being that portion of the total sum of

$350,000.00 which 50 shares of stock of Oregon

Motor Stages owned by you bears to the total of

400 shares of such stock owned by you, E. Royce,

Robert T. Jacob, Fred C. Mederkrome and A. L.

Schneider. Your taxable income has therefore been
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increased by $21,875.00, such siim being your com-

munity share of the sum of $43,750.00.

(b) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that corporation paid interest to

the American Business Credit Corporation and at-

torney fees in the respective total amoimts of $8,-

054.80 and $2,135.41. With respect to these sums,

this office holds that to the event of $1,006.86 and

$31.25, respectively, the payment of interest and

attorney fees was in satisfaction of yoiu* personal

lial)ility, incurred in connection with the transac-

tion whereby you acquired the stock of the Oregon

^lotor Stages, and is income of the marital com-

munity. Your repoi*ted income has, therefore, l>een

increased by $519.05, being your commmiity in-

terest of the total of $1,006.85 and $31.25.

(c) In your income tax retui^n filed for the cal-

endar year 1945, you reported a net capital gain

from the sale of livestock purchased and raised in

the amount of $5,910.59, of which $2,955.30 was

taken into accoimt imder the provisions of Section

117(b) of the Internal Revenue Code. One-half of

such recognized gains or $1,477.65 was reported in

your return as income taxable to you and the bal-

ance of $1,477.65 was reported as income in a sep-

arate return filed by your wife, Isal^elle H. Royce,

under Washington Community Property Law pro-

visions. It has been determined that of such re-

ported capital gains in the amount of $5,910.59, the

siun of $5,903.10 was from sales of livestock held
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for sale to customers in the ordinary course of your

business and is therefore taxable as ordinary in-

come rather than as a capital gain. Your reported

ordinary commimity income has accordingly been

increased by one-half the amount of $5,903.10, or

$2,951.55.

(d) In your return filed for the calender year

1945, you reported a net capital gain from sales or

exchanges of capital assets in the amount of $1,-

574.54. It has been determined that you realized

a net gain from such sales or exchanges in the

amount of $1,806.78, and your net income has ac-

cordingly been increased by the amount of $232.24,

computed as follows:

Net capital gain reported $1,574.54

Additional income from capital gains:

(1) Capital loss carry-over $1,718.97

(2) Partnership capital gains ( 10.96)

(3) Livestock sales (1,475.77)

Total increase $ 232.24

Net capital gain as corrected $1,806.78

(1) In your return for the calender year 1945,

you claimed a capital loss carryover in the amount
of $1,718.97. It has been determined that you have

no allowable capital loss carryover to the year 1945

and your net capital gains have been increased ac-

cordingly.

(2) It has been determined that your community
shares of capital gains from the partnership Yellow

Cab Co., Portland, Oregon, is in the amount of

$141.25 rather than $152.21 as reported in your
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1945 return and your reported capital gains have

accordingly been decreased by the amount of $10.96.

(3) In your return for the calendar year 1945,

you rei)orted a net long-term capital gain from the

sale or exchange of livestock purchased or raised

in the amount of $2,955.30, of which one-half or

$1,477.65 was included as taxable income to you

under the State of Washington Community Prop-

erty Law provisions. It has been determined that

the correct amount of gains from the sale of live-

stock was in the amount of $7.49, of which 50% or

$3.75 is recognized and that your commimity share

thereof is in the amount of $1.88. Your reported

capital gains liave therefore been decreased in the

amount of $1,475.77. (See Item (c) above.)

(e) In your return filed for the calendar year

1945, you reported the sum of $129,073.54 as being

your distributive share of the net incomes from

partnerships. It has been determined that your

distributive share of net incomes from partnerships

is in the amount of $126,242.31 and your net in-

come has accordingly been decreased by the amount

of $2,831.23, computed as follows:

(1) Yellow Cab Company, Portland, Oregon $1,177.62

(2) Royce Brothers 1,653.61

Total 82,831.23

(1) In your return filed for the calendar year

1945, you reported the sum of $70,381.28 as your

distributive share of the ordinary partnership in-

come reported in the return filed by the Yellow

Cab Company, Portland, Oregon, for the calendar
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year 1945. It has been determined that your cor-

rect distributive share of such partnership income

is $138,407.32, computed as follows:

Ordinary income reported in partnership return $261,251.95

Unallowable deductions and additional income:

(A) Depreciation 10,213.38

(B) Cost of partnership interest 5,349.32

Ordinary net income adjusted S276,814.65

Your distributive share $138,407.32

(A) It has been determined that the deprecia-

tion allowable as a deduction is in the amount of

$1,764.80 rather than $11,978.18 as claimed and the

net income of the partnership has been increased

accordingly in the amount of $10,213.38.

(B) The record shows that prior to August 1,

1942, Charles W. Keffer and C. H. Luton were the

owners of .659% and .906% interest, respectively,

in the partnership Yellow Cab Company of Port-

land. On or about that date, August 1, 1942, you

and your brother, E. Royce, purchased the interests

of these individuals imder an agreement whereby

inter alia, each of the vendors was to receive 1%
of the partnership net profits for a period of five

years.

During the year under review, payments to

them were charged to partnership operation as

compensation. This office holds that payments in

1945 totaling $5,349.32 made by the partnership

under the contract and in the manner referred to

in the preceding paragraph were capital in nature

and not deductible in computing partnership in-

come.
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Your distributive share of the partnership in-

come of Yellow Cab Co., Portland, Oregon, has

been determined to be income of the marital com-

munity. Your reported net income from such part-

nership has accordingly been decreased by the

amount of $1,177.62 computed as follows:

Your distributive share as shown above $138,407.32

Community share, one-half 69,203.66

Reported 70,381.28

Decrease $ 1,177.62

(2) In your return for the calendar year 1945,

you reported income from the partnership Royce

Brothers in the amount of $3,307.23. It has been

determined that such income is income of the mari-

tal community and that only one-half thereof is

taxa])le to you. Your reported net income from this

source has accordingly been decreased by the

amount of $1,653.61.

(f) It has been determined that of the amount

of $1,006.85 held under item (b) above to be tax-

able income of the marital community, the simi of

$467.46 is allowable as a deduction for interest paid

in computing your income for the year 1945.

Computation of Incon^e Tax

Net income adjusted $137,794.76

Less: Excess of net long-term capital gain over net

short-term capital loss 1,806.78

Ordinary net income $135,987.98

Less: Normal tax exemption 500.00

Balance subject to normal tax $135,487.98
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Computation of Income Tax— (Continued)

Normal tax 3% of $135,487.98 4,064.64

Ordinary net income $135,987.98

Less: Surtax exemptions 500.00

Balance subject to surtax $135,487.98

Surtax $ 98,904.30

Partial tax $102,968.94

Plus: 50% of $1,806.78 903.39

Income tax liability $103,872.33

Income tax liability disclosed by return,

Account No. 3015686 - Washington 83,473.05

Deficiency in income tax $ 20,399.28

Penalty, Sec. 294(d)(2), Internal Revenue Code

Income tax liability as adjusted $103,872.33

Less: Withholding tax None

Paid on Estimated Declaration $70,441.60 70,441.60

Difference $ 33,430.73

Penalty (6% of $33,430.73) $ 2,005.84

Taxable Year Ended December 31, 1946

Adjustments to Net Income

Net income as disclosed by return. Form 1040 $110,026.70

Unallowable deductions and additional income:

(a) Net gain from sale or exchange of

property other than capital assets $ 26.22

932.06 958.28

Total $110,984.98

Non-taxable income and additional deductions:

(c) Partnership income $2,261.88

(d) Capital gains 676.95 2,938.83

Net income adjusted $108,046.15

Explanation of Adjustments

(a) It has been determined that of the long-
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term capital gains or losses reported in your return,

the net amount of $26.22 constitutes ordinary in-

come from the sale of other than capital assets and

your net income has been increased accordingly

by the smn of $26.22, computed as follows:

(1) Gains from sale of livestock $2,201.76

(2) Losses from sale of livestock (1,961.56)

(3) Yellow Cab Company of Seattle ( 213.98)

S 26.22

(1) In your return filed for the calendar year

1946, you reported long-term capital gains of the

marital conmiunity from the sale of livestock raised

and purchased in the total amount of $5,111.53,

of which one-half was taxable to you as community

income. It has been determined that of such sales,

the sum of $4,403.53 were sales of livestock held

for sale in the ordinary course of business. Your

gains from the sale of livestock, reported as sales

of property other than capital assets, has accord-

ingly been increased by one-half of $4,403.53, or

$2,201.76.

(2) In your return filed for the calendar year

1946, you reported long-term capital losses of the

marital conununity, from the sale of livestock pur-

chased in the total amount of $3,923.12 of which

one-half was your community share. It has been

determined that the loss of $3,923.12 was from the

sale of livestock held for sale to customers in the

ordinary course of business. Your gains from the

sale of livestock, reported as sales of property other

than capital assets, has accordingly been decreased

by one-half of $3,923.12, or $1,961.56.
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(3) In your return you reported the sum of

$213.98 as your community portion of the net short-

term capital loss of the partnership Yellow Cab

Company of Seattle. It has been determined that

such reported loss was from the sale of property

other than capital assets and your reported income

from the sale of other than capital assets has ac-

cordingly been decreased by the amount of $213.98.

(b) It has been determined that during the year

1946, the marital community received payments

totaling $6,636.36 upon a contract purchased by you

from L. W. Hendrickson and that your community

share of the profits from such payments is in the

amount of $932.06 computed as follows:

Total proceeds S25,031.14 100.0000%

Cost 71,9104%

Profit 28.0896%

Payments received in 1946 $6,636.36

Profit realized in 1946—$6,636.36x28.0896% 1,864.13

50% Community 932.07

Taxable to you 932.06

(c) It has been determined that the marital com-

munity received partnership income for the calen-

dar year 1946 in the amount of $253,002.14 and

that your community share is $126,501.07 rather

than $128,762.95 as reported. Your reported part-

nership income has accordingly been decreased by

the amoimt of $2,261.88, computed as follows:

Corrected Income

Royce Brothers $ 5,989.42

Queen City Garage 3,014.96

The Gray Line Tours 12,598.66

Cloverhill Guernsey Farm (8,817.50)
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Corrected Income

Necanicum Fur Farm (2,082.98)

Yellow Cab Company of Seattle 116,565.17

Yellow Cab Company of Portland 125,734.41

Total partnership income as corrected S253,002.14

Community share, one-half 126,501.07

Reported 128,762.95

Decrease 2,261.88

111 tlio partnership return filed by the Yellow

Cab Company of Portland for the calendar year

1946, the distributive share of the ordinary net

income of the marital community was shown as

being in the amount of $121,723.76. It has now

been determined that the distributive share of the

marital commimity from such partnership is in

the amount of $125,734.41 computed as follows:

Ordinary net income as disclosed by return $243,447.51

Unallowable deductions and additional income:

(A) Depreciation $3,034.93

(B) Cost of partnership interest 4,986.38 8,021.31

Ordinary net income adjusted $251,468.82

Your distributive share 125,734.41

(A) It has been determined that the deprecia-

tion allowable on taxicabs is in the amoimt of $2,-

102.68 rather than $5,137.61 as claimed and the

ordinary net income of the partnership has been

increased accordingly in the amount of $3,034.93.

(B) On the ])asis of the facts and for the rea-

sons stated heretofore, it has been determined that

the sum of $4,986.38, charged to the partnership
)

operations for the year 1946 as compensation to

Charles W. Keffer and C. H. Luton was capital in
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nature and not deductible in computing partner-

ship income.

(d) In your return filed for the calendar year

1946, you reported the sum of $3,835.84 as being

your community share of capital gains. It has

been determined that your correct share of the cap-

ital gains of the marital community is in the

amount of $3,158.89 and your net income has there-

fore been decreased by the amount of $679.95, con-

sisting of the following adjustments:

(1) Capital gains from sale of livestock $(1,100.89)

(2) Capital loss from sale of livestock 980.78

(3) Yellow Cab Company of Portland ( 11.16)

(4) Yellow Cab Company of Seattle ( 445.68)

(5) Mathematical error ( 100.00)

Decrease $( 676.95)

(1) It has been determined that of the long-term

capital gains from the sale of livestock reported in

your return filed for the calendar year 1946, the

amount of $2,201.77 was from the sale of livestock

held for sale to customers in the ordinary course of

your business and is, therefore, ordinary income.

Your reported capital gains are therefore decreased

by the amount of 50% of such gains, or $1,100.89.

(2) It has been determined that of the long-term

capital losses from the sale of livestock reported in

your return filed for the calendar year 1946, the

; amount of $1,961.56 was from the sale of livestock

held for sale to customers in the ordinary course of

^your business and is, therefore, an ordinary loss.

^Your reported capital gains are therefore increased

by the amount of 50% of such losses, or $980.78.
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(3) It has been determined that your community

share of the long-term capital gains reported in

the ]iartnership return of Yellow Cab Company of

Portland is in the amount of $143.75, rather than

$154.91 as reported in your return filed for the

calender year 1946. Your reported capital gains

are therefore decreased by the amount of $11.16.

(4) In your return filed for the calendar year

1946, you reported as your community share of the

capital gains of the partnership Yellow Cab Com-

pany of Seattle, a net long-term capital gain of

$251.75 and a net short-term capital loss of $213.98.

It has been determined that the partnership real-

ized a net long-term capital loss of $3,199.25, of

which your distributive commmiity share is $407.91.

It has been further determined that the partnership

realized no short-term capital gains or losses. Net

capital gains have accordingly been decreased by

the amount of $445.68.

(5) In your returns filed for the calendar year

1946, you erroneously reported 50% of long-term

capital losses in the amount of $2,468.97 as being

$1,134.48 rather than $1,234.48. Your repoi^ed

capital gains are accordingly decreased by the

amoimt of $100.00.

Computation of Income Tax

Net income adjusted $108,046.15

Less: Excess of net long-term capital gain over net

short-term capital loss 3,158.89

Ordinary net income S104,887.26

Less: Exemptions 500.00

Balance subject to tentative tax $104,387.26
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Computation of Income Tax— (Continued)

Tentative tax 71,224.66

Less: 5% of tentative tax 3,561.23

Partial tax S 67,663.43

Plus: 50% of S3,158.90 1,579.45

Income tax liability % 69,242.88

Income tax liability as disclosed by return,

Account No. 3022247 - Washington 70,683.54

Overassessment in income tax $ 1,440.66

Taxable Year Ended December 31, 1947

Adjustments to Net Income

Net income as disclosed by return. Form 1040 $76,468.68

Unallowable deductions and additional income:

(a) Net gain from sale or exchange of

property other than capital assets $ 1,140.73

(b) Partnership income 11,197.22

(c) Other income 932.06 S13,270.01

Total $89,738.69

Non-taxable income and additional deductions:

(d) Capital gains 3,169.45

Net income adjusted $86,569.24

Explanation of Adjustments

(a) In your income tax return filed for the cal-

endar year 1947 you reported a net capital gain of

$2,281.47 from the sales of livestock purchased and

raised of which $1,140.73 was taken into account

under the provisions of Section 117(b) of the In-

ternal Revenue Code. One-half of such recognized

gains or $570.36 was reported in your return as

income taxable to you and the balance of $570.37

was reported as income in a separate return filed

by your wife Isabelle PI. Royce under Washington

Community Property Ijaw provisions. It has been
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determined that such reported gain was from sales

of livestock held for sale to customers in the ordi-

nary course of your business and is therefore tax-

able as ordinary income rather than as a capital

gain as reported. Your reported ordinary com-

mimity income has accordingly been increased by

$1,140.73.

(b) In your return for the calendar year 1947,

you reported the sum of $81,286.83 as your distribu-

tive share of income of certain partnerships in

which you were interested. The following tabula-

tion shows the names and addresses of such part-

nerships, your distributive share of incomes re-

ported as compared with the incomes as determined

by this office and the total increase as determined.

Income Income

Name of Partnership Reported As Corrected

Yellow Cab Company, Portland, Ore... $ 47,645.53 $ 62,678.02

Necanicum Fur Farm, Seaside, Ore (1,144.93) (1,144.93)

Deluxe Attractions, Portland, Ore (2,592.94) (2,592.94)

Cloverhill Guernsey Farm,

Medford, Ore ( 112.43) None

Royce Bros., Portland, Ore 4,502.06 4,154.20

Queen City Garage, Seattle, Wash 2,934.54 3,043.24

Gray Line Tours, Seattle, Wash 29,039.64 29,039.64

Yellow Cab Company, Seattle, Wash 82,932.39 89,790.87

Cloverhill Guernsey Farms,

Medford, Ore ( 633.20) None

Totals $162,573.66 $184,968.10

Community share—one-half $ 81,286.83 $ 92,434.05

Income reported 81,286.83

Increase $ 11,197.22

The adjustments of your income attributable to

the revision of partnership income of the Yellow



Commissioner of Internal Revenue 143

Cab Company of Portland are shown below:

Ordinary net income reported in partnership return.... S 95,297.06

Unallowable deductions and additional income:

(1) Depreciation $9,750.67

(2) Cost of partnership interest 2,908.60

(3) Taxes and licenses 9,899.71

(4) Repairs 7,500.00 30,058.98

Ordinary net income adjusted $125,356.04

Your distributive share of the above-adjusted income.. $ 62,678.02

(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $20,615.82

rather than $30,366.49 as claimed and the net in-

come of the partnership has been increased accord-

ingly in the amount of $9,750.67.

(2) On the basis of the facts and for the reasons

stated heretofore, it has been determined that the

sum of $2,908.60 charged to the partnership opera-

tion for the year 1947 as compensation to Charles

W. Keffer and C. H. Luton was capital in nature

and not deductible in computing partnership in-

come.

(3) It has been determined that the accrued

City 2% Cross Revenue Tax in the amount of $9,-

899.71 claimed as a deduction in the return filed

for the calendar year 1947 was being contested by

the partnership, and that the deduction is there-

fore unallowable.

(4) It has been determined that of the deduc-

tion claimed for repairs in the partnership return

filed for the calendar year 1947, the amount of $7,-

500.00 was incurred in preparing used cabs for

sale. Such expenditures are therefore capital in

nature and not deductible as an ordinary and neces-

sary business expense.
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(c) It has been determined that during the year

1947, you received payments totaling $6,636.36 on

a contract purchased from L. W. Hendrickson, and

that your community share of the profits from such

payments was in the amount of $932.06 computed

as follows:

Total Proceeds $25,031.14 100.0000%

Cost 18,000.00 71.9104%

Profit S 7,031.14 28.0896%

Payments received in 1947 $6,636.36

Profit realized in 1947, $6,636.36x28.0896% 1,864.13

50% Community 932.07

Taxable to you 932.06

(d) In your return filed for the calendar year

1947, you reported a net gain from sales or ex-

changes of capital assets in the amoimt of $13,-

168.55. It has been determined that you realized

a net gain from such sales or exchanges in the

amoimt of $9,999.10 and your net income has ac-

cordingly ])ecn decreased by the amount of $3,-

169.45, computed as follows:

Reported Adjusted

Livestock sales $ 570.36 None
Farm machinery 57.26 $ 57.26

Miscellaneous sales ( 72.59) ( 72.59)

Cloverhill Guernsey Dairy ( 397.98) None
Yellow Cab Company of Portland 5,928.66 5,224.33

Yellow Cab Company of Seattle 6,264.68 3,971.94

Gray Line Tours 347.89 347.89

Cloverhill Guernsey Farm 509.85 509.85

Necanicum Fur Farm ( 39.58) ( 39.58)

Totals $13,168.55 $ 9,999.10

Capital gains reported $13,168.55

Decrease $ 3,169.45
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It has been determined that the Yellow Cab Com-

pany of Portland understated its reported sales of

used taxicabs for the year 1947 in the amount of

$15,000.00. The reported income of the partnership

has accordingly been increased by $15,000.00 and

is reflected in the amount of $5,224.33 shown above

as your corrected distributive share of capital gains

from such partnership.

Computation of Income Tax

Net income adjusted $86,569.24

Less: Excess of net long-term capital gain over net

short-term capital loss 9,999.10

Ordinary net income S76,570.14

Less: Exemptions 500.00

Balance subject to tentative tax $76,070.14

Tentative tax 47,036.81

Less: 5% of tentative tax 2,351.84

Partial tax $44,684.97

Plus: 50% of $9,999.10 4,999.55

Income tax liability $49,684.52

Income tax liability as disclosed by return,

Account No. 6300017 - Washington 41,263.18

Deficiency in income tax $ 8,421.34

[Endorsed] : T.C.IJ.S. Filed Dec. 21, 1953.
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[Title of Tax Court and Docket No. 51528.]

ANSWER

Comes Now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to

the petition filed herein, admits, denies and alleges

as folloAvs:

1. Admits the allegations contained in para-

graph I of the petition.

2. Admits the allegations contained in paragraph

II of the petition.

3. Admits the allegations contained in paragraph

III of the i^etition.

4. Denies that he erred in his determination of

the deficiencies in income tax and penalty as shown

by the notice of deficiency from which the appeal

is taken. Specifically denies that he erred in the

manner and form as alleged in paragraph IV of

the petition.

5. (a) Admits the allegations contained in para-

graph V(a) of the petition.

(b) Admits the allegations contained in the first

two sentences of paragraph V(b) of the petition.

Denies the remaining allegations contained in para-

graph V(b) of the petition.

(c) Denies the allegations contained in para-

graph V(c) of the petition. Alleges that the nature

of the stock transaction including the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-
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plained on pages 2 and 3 of Exhibit A attached to

the petition on file in this proceeding.

(d), (e), (f) and (g) Denies the allegations con-

tained in paragraph V(d), (e), (f) and (g) of the

petition.

(h) Admits the allegations contained in the first

sentence of paragraph V(h) of the petition. De-

nies the remaining allegations contained in para-

graph V(h) of the petition.

(i), (j) and (k) Denies the allegations con-

tained in paragraph V(i), (j) and (k) of the peti-

tion.

(1) Admits the allegations contained in para-

graph V(l) of the petition.

(m) Denies the allegations contained in para-

graph V(m) of the petition.

(n) Admits that on or about November 28, 1942

the petitioner and E. Royce purchased the partner-

ship interest of Charles Keffer and C. H. Luton

in the Yellow Cab Company of Portland, a part-

nership. Denies the remaining allegations con-

tained in paragraph V(n) of the petition.

(o) Admits the allegations contained in the first

sentence of paragraph V(o) of the petition. Denies

the remaining allegations contained in paragraph

V(o) of the petition.

(p) Admits the allegations contained in the first

two sentences of paragraph V(p) of the petition.

Denies the remaining allegations contained in para-

graph V(p) of the petition.
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((l) Admits the allegations contained in the first

sentence of paragraph V(q) of the petition. Ad-

mits that the amount of $9,899.71 was claimed by

the partnership as a deduction on its return for

the year 1947. Denies the remaining allegations

contained in paragraph V(q) of the petition.

(r) Admits that the respondent has disallowed

$7,500.00 of the expenses incurred in preparing cabs

for sale, which amount was claimed by the Yellow

Cal) Company of Portland, a partnership, as a de-

duction for the calendar year 1947. Denies the re-

maining allegations contained in paragraph V(r)

of the petition.

(s), (t) and (u) Denies the allegations contained

in paragraph V(s), (t) and (u) of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commissioner's deter-

mination of the deficiencies and penalty be ap-

proved.

/s/ DANIEL A. TAYLOR,
Chief Counsel,

Internal Revenue Service.

Of Coimsel: Wilford H. Payne, Associate Appel

late Counsel, John D. Picco, Special Attorney,

Internal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

i
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[Title of Tax Court and Docket No. 51529.]

PETITION
The above named petitioner hereby petitions for

a redetermination of the deficiency set forth by

the Commissioner of Internal Revenue in his No-

tice of Deficiency (Bureau Symbols ARC-Ap:SF
Port:VEV:90D), dated the 28th day of September,

1953, and as a basis of his proceeding alleges as

follows

:

I.

The petitioner, B. Royce, is an individual resid-

ing in Vancouver, Washington. He is the surviv-

ing husband of and the duly qualified and acting

Executor of the Estate of Isabelle H. Royce, de-

ceased. The returns for the said Isabelle H. Royce

for the period involved were filed with the Collec-

tor of Internal Revenue in Tacoma, Washington.

II.

The Notice of Deficiency (a copy of which is

attached hereto and marked Exhibit A) was mailed

to the petitioner on September 28, 1953.

III.

The Commissioner determined a deficiency in in-

come tax for the years and in the amoim.ts as fol-

lows:

Sec. 294(d) (2)

Year Deficiency Penalty

1945 $31,913.80 $2,588.89

1946 11,435.22

1947 8,421.36

Totals '$51,770.38 $2,588.89
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of which the total amount is in controversy.

lY.

The determination of tax set forth in the said

notice of deficiency is based upon the following

errors

:

1. The respondent erred in including as peti-

tioner's share of commimity income in 1945 the sum

of $21,875.00, or any other amount, as income to

petitioner from the Oregon Motor Stages stock

transaction.

2. The respondent erred in determining addi-

tional community income to petitioner in 1945 in

the amount of $519.05, or any other amoimt, as

additional income from the Oregon Motor Stages

stock transaction.

3. The respondent erred in increasing petition-

er's community income in the year 1945 in the

amount of $2,951.55, in the year 1946 in the amount

of $2,201.76, and in the year 1947 in the amount

of $1,140.73, or any other amounts, from the sales

of livestock made in those years.

4. The respondent erred in increasing the peti-

tioner's partnership income in the year 1945 in

the amount of $10,612.61, or any other amount.

5. The respondent erred in increasing the deced-

ent's community share of capital gains from the

partnershi]) Yellow Cab Company of Portland, in

the amount of $10.96, or any other amount, for

the year 1945.

6. The respondent erred in increasing the peti-

tioner's commimity share of partnership income in
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the year 1946 by the amount of $13,173.30 and in

the year 1947 by the amount of $11,197.22, or any

other amounts.

(a) The respondent erred in determining that

the Yellow Cab Company of Portland, a partner-

ship, had claimed excessive depreciation in the

amount of $3,034.93 for the year 1946, and in the

amount of $9,750.67 for the year 1947, or any other

amounts.

(b) The respondent erred in determining that

payments made by the Yellow Cab Company of

Portland, a partnership, to Charles W. Keffer and

C. H. Luton in the amount of $4,986.38 for the

year 1946, and in the amount of $2,908.60 for the

year 1947, or any other amounts, are not deductible

in computing said partnership income for said

years.

7. The respondent erred in determining that pe-

titioner received taxable income in the amoimt of

$932.06 in the year 1946, and in the amount of

$932.06 for the year 1947, or any other amounts,

on the purchase of a lease by petitioner from L.

W. Hendrickson.

8. The respondent erred in increasing the peti-

tioner's community share of long-term capital gains

from the Yellow Cab Company of Portland by the

amount of $11.16, or any other amount, for the year

1946.

9. The respondent erred in determining that the

sum of $9,899.71, or any other amount, accrued as

a city revenue tax in the year 1947 by the Yellow
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Cab Company of Portland, a partnership, was un-

allowable as a deduction.

10. The respondent erred in determining that

the Yellow Cab Company of Portland, a partner-

ship, expended the sum of $7500.00 in preparing

used cabs for sale, and in disallowing said amount,

or any part thereof, as a deduction to the said

^partnership for the year 1947.

11. The respondent erred in asserting a penalty

in any amount under Section 294(d)(2), Internal

Revenue Code, or any other section.

Y.

The facts upon which petitioner relies as a basis

for this appeal are as follows:

(a) During all of the years involved herein, pe-

titioner, Isabelle H. Royce, was married to B.

Royce, and they resided in Vancouver, "Washing-

ton, and she reported her income for Federal in-

come tax purposes on the basis of a calendar year

and cash receipts and disbursements.

(b) During the year 1945 the said B. Royce and

a number of associates entered in the negotiations

with the then stockholders of Oregon Motor Stages

for the acquisition of the outstanding stock of said

corporation. There were outstanding at that time

750 shares of stock of said company and the price

upon which the negotiations were based was

$1,000.00 per share. The said B. Royce, Albert L.

Schneider, E. Royce, F. C. Niederkrome and R. T.

Jacob began preparations for the acquisition of

said stock, but Mr. L. R. Bentson of Vancouver,
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B. C, who is a relative of the said B. Royce, and

E. Royce, informed the group that he desired to

acquire a portion of the stock and agreed to and

did purchase 350 shares of said stock.

(c) In the acquisition of his stock Mr. Bentson

advised the group that his funds were in Canada

and were blocked, and that it would be necessary

for him to make arrangements to finance his pur-

chase. Accordingly, a loan was negotiated on his

behalf with the Portland Branch of the American

Business Credit Corporation. In the transaction,

petitioner B. Royce loaned his stock as an accom-

modation to be pledged with Mr. Bentson 's stock

as security for said loan, but B. Royce did not par-

ticipate in the negotiation of said loan and had no

obligation whatsoever for its repayment.

(d) After the conclusion of World War II in

August, 1945, Mr. Bentson became apprehensive

that the earnings of the corporation would be dras-

tically curtailed and that the investment would not

prove as profitable in the matter of liquidating his

obligation as he had anticipated at the time of its

purchase. Mr. Bentson then made an offer to the

corporation to surrender his 350 shares of stock

upon the corporation paying the interest on his obli-

gation and liquidating the loan from the said Port-

land Branch of the American Business Credit Cor-

poration. Upon the surrender of his shares of stock,

< Oregon Motor Stages issued to Mr. Bentson a check

ifor the sum of $350,000.00, which said check the

^ said Mr. Bentson delivered to the American Busi-

ness Credit Corporation in payment of his said

loan.
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(e) The said B. Royce did not receive any part

of said payment from Oregon Motor Stages, either

directly, indirectly or constructively, nor did he re-

ceive any benefit directly or indirectly from the

payment of the said sum to the said Mr. Bentson.

The value of B. Royce 's stock in said Oregon Motor

Stages was not enhanced in value by the surrender

of the stock of the said Mr. Bentson, but the

value thereof was, in fact, depreciated by the sur-

render of said stock by the said Bentson and the

distribution of the corporation's cash to him, and

the company's operations were curtailed thereby

thereafter.

(f) The cancellation or redemption or purchase

by Oregon Motor Stages was of all the stock of a

particular stockholder, Mr. Bentson, and he there-

after ceased to be interested in the affairs of the

corporation and neither Mr. Bentson or any other

member of the said group retained any beneficial

or other interest in said stock thereafter. Neither

Mr. Bentson nor any other member of the said

group realized any economic, taxable or other gain

of any character from the transaction. There was

no prorata or any other type of distribution from

the corporation to the stockholders.

(g) The facts as set forth in the immediately

preceding paragraphs above apply with equal force

and effect to the item of $519.05, included by the

respondent in petitioner's income for the year 1945

as an additional distribution from the Oregon

Motor Stages stock transaction to the petitioner.

(h) During each of the years herein involved,
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the petitioner and her said husband, B. Royce, op-

erated a farm in the State of Washington. The

principal function of the farm operation was for

the production of milk for bottle distribution and

the operation of the farm also included the pro-

duction of purebred Guernsey stock, which latter

production was primarily for the purpose of pro-

ducing milk cows to support the sale and distribu-

tion of milk.

(i) Before the preparation of their tax returns,

for each of the years in question, petitioner and her

husband, B. Royce, had their accountant prepare a

list of the livestock sold during the year. This list

indicated each individual animal sold, the date it

was acquired and whether or not it was an animal

intended for petitioner's herd or raised for sale in

the ordinary course of business. All animals culled

from the general herd as not being desirable ani-

mals to be included therein were treated as animals

held for sale in the ordinary course of business and

the profit realized therefrom was treated on all of

petitioner's returns as ordiuary income.

(j) The animals retained by petitioners as part

of their breeding herd constituted property used in

the trade of business of the petitioners, and the peti-

tioners treated the gain or loss on the sale of any of

these animals during the years herein involved, and

where the animals had been held for more than six

months, as being capital gain or capital loss trans-

actions. It was the practice of the petitioner and her

husband to hold the animals for substantially their

full period of usefulness prior to selling the same.
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(k) The respondent has not set forth the facts

which fonn the basis for the pui^ported increase in

partnership income in the amount of $10,612.61

made by liim in petitioner's income for the calendar

year 1945. Petitioner therefore alleges on informa-

tion and belief that the return as filed by her with

regard to the partnership income reported by her

was correct in every respect.

(1) For the years 1946 and 1947, the respondent

has determined that the Yellow Cab Company of

Portland, a partnership, claimed excessive deprecia-

tion in the amounts of $3,034.93 and $9,750.67, re-

spectively.

(m) The Yellow Cab Company of Portland, a

partnership, has for a number of years, followed

the consistent practice of using a straight line

method of depreciation and completely writing off

all of its taxicabs over a four year period. The de-

preciation claimed by the said Yellow Cab Com-

pany of Portland for said years constituted a rea-

sonable allowance for exhaustion, wear and tear (in-

cluding a reasonable allowance for obsolescence),

under normal circumstances.

(n) On or about the 28th day of November, 1942,

petitioner's husband, B. Royce, and E. Royce pur-

chased the partnership interest of Charles Keffer

and C. H. Tjuton in the Yellow Cab Company of

Portland, a partnership, for a cash consideration.

At the same time the partnership entered into a

profit-sharing agreement witli the said Charles '

Keffer and C. H. Luton, whereby each would be
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entitled to a certain percentage of the partnership

profits thereafter as long as it was mutually agree-

able that the said individuals continue in the em-

ployment of the partnership. The percentage of

profit pajrments made under these agreements were

properly deducted by the partnership in computing

its net income for the years herein involved.

(o) On or about December 6, 1945, petitioner's

husband, B. Royce, in consideration of the payment

by him of $18,000.00, acquired an assignment of the

balance due L. W. Hendrickson under his lease of

property to Burnside Realty, Inc., and of the bal-

ance to be due under the option to purchase said

property given to E. Royce. The assignment recited

that thirty-four payments of $553.03 per month were

then due from Burnside Realty, Inc., and the sum

of $6,555.65 *'on the date said option is closed."

Said option could not be closed until the year 1949,

if at all.

(p) The said B. Royce received payment from

Burnside Realty, Inc. under said assignment of

$6,636.36 in the year 1946 and the same amount in

the year 1947. Neither petitioner nor her husband,

B. Royce, reported any gain on the transaction

until B. Royce had recovered his investment of

$18,000.00, which did not occur until 1948. Peti-

tioner and B. Royce could not determine until the

year 1948 whether or not the rent payments would

be fully made and the option would be exercised and

thus whether any gain would be realized. The value

of B. Royce 's contract rights depended on uncer-

tain future payments.
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(q) During the calendar year 1947, the City of

Portland assessed a city 2% gross revenue tax in

the amount of $9,899.71 against the Yellow Cab

Company of Portland, a partnership. Tliis said

smn was accrued on the books of the Yellow Cab

Company of Portland in the year of 1947 and was

claimed by said partnership as a deduction on its

return for the said year, in accordance with the

method of accounting regularly employed in keep-

ing its books of account.

(r) The respondent has disallowed $7500.00 of the

repair expenses claimed by the Yellow Cab Com-

pany of Portland, a partnership, as a deduction for

the calendar year 1947, said disallowance being

based upon the theory that the said company made

capital expenditures of $100.00 per cab sold in that

year in preparing and painting each cab for sale.

(s) The Yellow Cab Company of Portland, a

partnership, maintains its own garage and staff of

mechanics and makes any and all repairs necessary

to its cabs therein. The repair and painting ex-

penses incurred by the said company represent re-

pairs required in the ordinary course of business,

and were charged to the accoimt of repairs and

maintenance in accordance with the method of ac-

counting regularly employed and established many
years before.

(t) The respondent has not set forth the facts

which form the basis for his increase of petitioner's

partnership income from the Yellow Cab Company

of Seattle, Washington for the year 1947, nor for

his increase in partnership income of petitioner
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from the Queen City Garage, Seattle, Washington.

Petitioner therefore alleges on information and be-

lief that the partnership income reported by her on

her return for said year correctly reflected the cor-

rect partnership income in said enterprises for said

year.

(u) Petitioner reported on her estimated tax for

the year 1945 the full amount of tax estimated

to be due and owing for said year and the penalty

proposed for the said year is without foundation.

Wherefore, petitioner prays that this Court may
hear this proceeding and determine that there is

no deficiency in income taxes for any of the years

1945, 1946 and 1947 and that petitioner is not sub-

ject to any penalties determined by the respondent,

or any part thereof.

/s/ R. T. JACOB
Of Counsel: Jacob, Jones & Brown.

Duly Verified.

EXHIBIT "A"
1112 Cascade Building, Portland 4, Oregon

September 28, 1953

ARC-AP:SF Port:YEV:90D

Estate of Isabelle H. Royce, Deceased,

Mr. B. Royce, Executor,

306 West 21st Street,

Vancouver, Wasliington.

Dear Mr. Royce:

You are advised that the determination of the
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income tax liability of the Estate of Isabelle H.

Royce, Deceased, for the taxable years ended De-

cember 31, 1945, 1946 and 1947, discloses deficien-

cies in the total amount of $51,770.38 and a pen-

alty of $2,588.89 as shown in the statement at-

tached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 90 days from the date of the mailing of

this letter you may file a petition with The Tax

Court of the United States, at its principal ad-

dress, Washington 4, D. C, for a redetermination

of the deficiencies. In coimting the 90 days you may
not exclude any day unless the 90th day is a Satur-

day, Simday, or legal holiday in the District of

Columbia, in which event that day is not counted

as the 90th day. Otherwise Saturdays, Sundays, and

legal holidays are to be counted in computing the

90-day period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Ap-

pellate, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite

the closing of your returns by permitting an early

assessment of the deficiencies, and will prevent the

accumulation of interest, since the interest period

terminates 30 days after receipt of the form, or
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on the date of assessment, or on the date of pay-

ment, whichever is earlier.

Very truly yours,

T. COLEMAN ANDREWS,
Commissioner.

By /s/ A. N. WILLIAMS,
Associate Chief, Appellate Division.

Enclosures: Statement Form 1276 Agreement Form
870.

VEVelenela

ARC-Ap:SF
Port:VEV:90D

STATEMENT
Estate of Isabelle H. Royce, Deceased

B. Royce, Executor,

306 West 21st Street,

Vancouver, Washington

Income tax liability for the taxable years ended

December 31, 1945, 1946 and 1947.

Sec. 294(d) (2)

Year Deficiency Penalty

1945 $31,913.80 $2,588.89

1946 11,435.22

1947 8,421.36

Totals $51,770.38 $2,588.89

In making this determination of the decedent's

income tax liability, careful consideration has been

given to the report of examination dated February

20, 1951, and to your protest dated August 17, 1951.

The 6% penalty for the substantial underestimate
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of estimated tax has been asserted for the taxable

year ended December 31, 1945, in accordance with

the provisions of section 294(d) (2) of the Internal

Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T. Jacob,

917 Public Service Building, Portland 4, Oregon,

in accordance with the authority contained in the

power of attorney executed by you.

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $103,416.14

Unallowable deductions and additional income:

(a) Dividends (Oregon Motor Stages).. S21.875.00

(b) Additional distribution (Oregon

Motor Stages) 519.05

(c) Farm loss 2,951.55

(d) Partnership income 10.612.61 35,958.21

Total S139,374.35

Non-taxable income and additional deductions:

(e) Capital gains $ 1,464.82

(f) Interest expense 467.47 1,932.29

Net income adjusted $137,442.06

Explanation of Adjustments

(a) It has been detennined that by reason of a

transaction whereby the Oregon Motor Stages ac-

quired 350 shares of its stock issued in the name of

L. R. Bontson, the marital community realized tax-

able community income in the amount of $43,750.00,

of which one-half, or $21,875.00, is taxable to de-

cedent.



Commissioner of Internal JRevenue 163

(b) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock, that that

corporation paid interest to the American Business

Credit Corporation and attorney fees in the respec-

tive total amounts of $8,054.80 and $2,135.41. With
respect to these simis, this office holds that to the

extent of $1,006.85 and $31.25, respectively, payment

of interest and attorney fees was in satisfaction of

a personal liability of B. Royce incurred in con-

nection with the transaction whereby he acquired

the stock of Oregon Motor Stages and is income

of the marital community. The decedent's reported

income has therefore been increased by $519.05,

being one-half of a total of $1,006.85 and $31.25.

(c) It has been determined that the farm loss of

the marital community for the calendar year 1945

was in the amount of $23,691.68 rather than $29,-

594.78 as reported in decedent's return, and de-

cedent's community share was therefore $11,845.84

rather than $14,797.39 as reported. The reported net

income has accordingly been increased by the

amount of $2,951.55. This increase consists of one-

half of the gains from the sales of livestock total-

ing $5,903.10, which this office holds was from sales

to customers in the ordinary course of business

rather than capital gains, as reported.

(d) It has been determined that the marital com-

munity received partnership income for the calen-

dar year 1945 in the amount of $252,484.63 and that

one-half of such sum, or $126,242.32 is taxable as
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decedent's separate income. The reported partner-

ship income in the amount of $115,629.71 has there-

fore been increased by the amount of $10,612.61.

(e) In the return filed by the decedent for the

calendar year 1945, recognized capital gains were

reported in the amoimt of $3,271.58. It has been

determined that the correct amount of capital gains

taxable to decedent is in the amount of $1,860.76 and

the reported net income has therefore been de-

creased by the amount of $1,464.82, such decrease

consisting of the following adjustments:

(1) Partnership capital gains $ 10.96

(2) Sales of livestock (1,475.78

Decrease ($1,464.82)

(1) It has been deteriTiined that decedent's com-

munity share of the capital gains from the partner-

ship Yellow Cab Company of Portland, Oregon, was

in the amount of $141.25, rather than $130.29 as

reported in decedent's 1945 return, and the reported

capital gains have accordingly been increased by

the amount of $10.96.

(2) In the return filed by the decedent for the

calendar year 1945, a net long-term capital gain

from the sale or exchange of livestock purchased or

raised was reported in the amoimt of $2,955.30, of

which one-half, or $1,477.65, was included as tax-

able income of decedent under the State of Wash-

ington community property law pro^^sions. It has

been determined that the correct amoimt of gains

from the sale of livestock was in the amount of
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$7.49, of which 50%, or $3.75, is recognized and

that decedent's community share thereof is in the

amount of $1.87. The reported capital gains have

therefore been decreased in the amount of $1,475.-

78. See Item (c) above.

(f) It has been determined that of the amount of

$1,006.85 held under item (b) above to be taxable

income of the marital community, the sum of $467.-

47 is allowable as a deduction for interest paid in

computing decedent's income for the year 1945.

Taxable Year Ended December 31, 1945

Computation of Income Tax

Net income adjusted $137,442.06

Less: Excess of net long-term capital gains over net

short-term capital loss 1,806.76

Ordinary net income $135,637.30

Less: Normal tax exemption 500.00

Balance subject to normal tax $135,137.30

Normal tax—3% of $135,137.30 $ 4,054.12

Ordinary net income $135,637.30

Less: Surtax exemptions 500.00

Balance subject to surtax $135,137.30

Surtax 98,592.20

Partial tax $102,646.32

Plus: 50% of $1,806.76 903.38

Income tax liability $103,549.70

Income tax liability disclosed by return:

Account No. 3015686 - Washington 71,635.90

Deficiency in income tax $ 31,913.80
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Taxable Year Ended December 31, 1945— (Continued)

Penalty, section 294(d)(2), Internal Revenue Code—Year 1945:

Income tax liability as adjusted S103,549,70

Less: Withholding tax None

Paid on estimated declaration $60,401.60 60,401.60

Difference $ 43,145.10

Penalty (6% of $43,145.10) $ 2,588.89

Taxable Year Ended December 31, 1946

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $ 94,537.80

Unallowable deductions and additional income:

(a) Net gain from sale of other than

capital assets $ 26.23

(b) Partnership income 13,173.30

(c) Other income 932.07 14,131.60

Total $108,669.40

Non-taxable income and additional deductions:

(d) Capital gains 654.62

Net income adjusted $108,014.78

Explanation of Adjustments

(a) It has been determined that of the long-

term capital gains and losses reported in the de-

cedent's return, the net amoimt of $26.23 consti-

tutes ordinary income from the sale of other than

capital assets, and the reported income has been

increased accordingly by the sum of $26.23 com-

puted as follows:

(1) Gains from sale of livestock $2,201.77

(2) Losses from sale of livestock (1.961.56)

(3) Yellow Cab Company of Seattle ( 213.98)

Net increase $ 26.23

(1) In the return filed by the decedent for the
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calendar year 1946, long-term capital gains of the

marital community were reported from the sale of

livestock raised and purchased in the total amount

of $5,111.53, of which one-half was taxable to de-

cedent as community income. It has been determined

that of such sales the sum of $4,403.53 were sales

of livestock held for sale in the ordinary course of

business. The gains from the sale of livestock, re-

ported by decedent as sales of property other than

capital assets, has accordingly been increased by

one-half of $4,403.53, or $2,201.77.

(2) In the return filed by the decedent for the

calendar year 1946, long-term capital losses of the

marital commiuiity were reported from the sale of

livestock purchased in the total amount of $3,923.12,

of which one-half was decedent's community share.

It has been determined that the loss of $3,923.12 was

from the sale of livestock held for sale to customers

in the ordinary course of business. Decedent's gains

from the sale of livestock, reported as sales of

property other than capital assets, has accordingly

been decreased by one-half of $3,923.12, or $1,961.56.

(3) In the decedent's return filed for the calen-

dar year 1946 the sum of $213.98 was reiDorted as

her community portion of the net short-term capi-

tal loss of the partnership Yellow Cab Company of

Seattle. It has been determined that such reported

loss was from the sale of property other than capi-

tal assets and decedent's reported income from the

sale of other than capital assets has accordingly

been decreased by the amount of $213.98.

(b) It has been determined that the marital com-
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miinity received partnership income for the cal-

endar year 1946 in the amount of $253,002.14 and

that decedent's community share is $126,501.07

rather than $113,327.77 as reported. The reported

partnership income has accordingly been increased

by the amount of $13,173.30, computed as follows:

Corrected Income

Royce Brothers $ 5,989.42

Queen City Garage 3,014.96

The Gray Line Tours 12,598.66

Cloverhill Guernsey Farm ( 8,817.50)

Necanicum Fur Farm ( 2,082.98)

Yellow Cab Company of Seattle 116,565.17

Yellow Cab Company of Portland 125,734.41

Total partnership income as corrected $253,002.14

Community share, one-half S126,501.07

Reported 113,327.77

Increase $ 13,173.30

In the partnership return filed by the Yellow Cab

Company of Portland for the calendar year 1946,

the distri])utive share of the ordinary net income of

the marital community was shown as being in the

amount of $121,723.76. It has now been determined

that the distributive share of the marital community

from such partnership is in the amoimt of $125,-

734.41, computed as follows:

Ordinary net income as disclosed by return S243,447.51

Unallowable deductions and additional income:

(1) Depreciation $3,034.93

(2) Cost of partnership interest 4,986.38 8,021.31

Ordinary net income adjusted $251,468.82

Decedent's distributive share $125,734.41
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(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $2,102.68

rather than $5,137,61 as claimed, and the ordinary

net income of the partnership has been increased

accordingly in the amount of $3,034.93.

(2) The record shows that prior to August 1,

1942, Charles W. Keffer and C. H. Luton were the

owners of .659% and .906% interests, respectively,

in the partnership Yellow Cab Company of Port-

land. On or about that date, August 1, 1942, B.

Royce, and his brother, E. Royce, purchased the

interests of these individuals under an agreement

whereby, inter alia, each of the vendors was to re-

ceive 1% of the partnership net profits for a period

of five years.

During the year imder review, payments to them

were charged to partnership operation as compen-

sation. This office holds that payments made in

1946 totaling $4,986.38 made by the partnership un-

der the contract and in the manner referred to in

the preceding paragraph were capital in nature and

not deductible in computing partnership income.

(c) It has been determined that during the year

1946 the marital community received payments

totaling $6,636.36 upon a contract purchased by B.

Royce from L. W. Hendrickson, and that the de-

cedent^s community share of the profits from such

payments is in the amoimt of $932.07, computed as

follows

:

Total proceeds $25,031.14 100.0000%

Cost 818,000.00 71.9104%

Profit 28.0896%
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Payments received in 1946 S6,636.36

Profit realized in 1947—36,636.36x28.0896% Sl.864.13

50% Community $ 932.06

Taxable to decedent $ 932.07

(d) It has been determined that decedent's com-

munity share of capital chains for the calendar year

1946 is in the amount of $3,158.90 rather than $3,-

813.52 as reported in her return filed for the cal-

endar year 1946, and such repoi'ted capital gains

have accordingly been decreased by the amount of

$634.62, computed as follows:

(1) Capital gains from sale of livestock ($1,100.89)

(2) Capital loss from sale of livestock 980.78

(3) Yellow Cab Company of Portland 11.16

(4) Yellow Cab Company of Seattle ( 41-5.67)

(5) Mathematical error ( 100.00)

Decrease (S 654.62)

(1) It has been determined that of the long-term

capital gains from the sale of livestock reported

in decedent's return filed for the calendar year 1946,

the amount of $2,201.77 was from the sale of live-

stock held for sale to customers in the ordinary

course of business and is therefore ordinary income.

The decedent's reported capital gains are therefore

decreased by the amoimt of 50% of such gains, or

$1,100.89.

(2) It has been determined that of the long-term

capital losses from the sale of livestock reported

in decedent's return filed for the calendar year 1946,

the amount of $1,961.56 was from the sale of live-

stock held for sale to customers in the ordinary
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course of business and is therefore an ordinary loss.

The decedent's reported capital gains are therefore

increased by the amount of 50% of such losses, or

$980.78.

(3) It has been determined that decedent's com-

munity share of the long-term capital gains re-

ported in the partnership return of Yellow Cab

Company of Portland is in the amount of $143.75

rather than $132.59 as reported in her return filed

for the calendar year 1946. The reported capital

gains are therefore increased by the amount of

$11.16.

(4) In the return filed by the decedent for the

calendar year 1946, there was reported as her com-

munity share of the capital gains of the partnership

Yellow Cab Company of Seattle, a net long-term

capital gain of $251.75 and a net short-term capi-

tal loss of $213.98. It has been determined that the

partnership realized a net long-term capital loss of

$3,199.25, of which decedent's distributive commun-

ity share was $407.90, and that the partnership

realized no short-term capital gains or losses. The

reported net capital gains have accordingly been

decreased by the amount of $445.67.

(5) The decedent in her return filed for the cal-

endar year 1946, erroneously reported 50% of long-

term capital losses in the amoimt of $2,468.97 as

being $1,134.48, rather than $1,234.48. The reported

capital gains are accordingly decreased by the

amount of $100.00.
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Taxable Year Ended December 31, 1946

Computation of Income Tax

Net income adjusted S108,014.78

Less: Excess of net long-term capital gain over net

short-term capital loss 3,158.90

Ordinary net income $104,855.88

Less: Exemption 500.00

Balance subject to tentative tax $104,355.88

I

Tentative tax S 71,196.73

Less: 5% of tentative tax 3,559.84

Partial tax $ 67.636.89

Plus: 50% of 83,158.90 1,579.45

Income tax liability S 69,216.34

Income tax liability as disclosed by return:

Account No. 3022246 - Washington 57,781.12

Deficiency in income tax $ 11,435.22

Taxable Year Ended December 31, 1947

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $76,468.68

Unallowable deductions and additional income:

(a) Sales of other than capital assets $ 1,140.74

(b) Partnership income 11,197.22

(c) Other income 932.07 13,270.03

Total $89,738.71

Non-taxable income and additional deductions:

(d) Capital gains 3,169.45

Net income adjusted $86,569.26

Explanation of Adjustments

(a) In the income tax return filed by tlie dece-

dent for the calendar year 1947, she reported a net

ca])ital gain of $2,281.47 from the sale of livestock

purchased and raised, of which 50%, or $1,140.74,



Commissioner of Internal Revenue 173

was taken into account under the provisions, of sec-

tion 117(b) of the Internal Revenue Code. One-half

of such recognized gain, or $570.37, was reported in

decedent's return as taxable income to her and the

balance of $570.36 was repoHed as income in the

separate return filed by B. Royce under Washing-

ton coimnunity property law provisions. It has been

determined that such reported gain was from sale

of livestock held for sale to customers in the ordi-

nary course of business and is therefore taxable as

ordinary income rather than as a capital gain as

reported. The reported ordinary community income

has accordingly been increased by $1,140.74.

(b) In the return filed by the decedent for the

calendar year 1947, she reported the siun of $81,-

286.83 as her distributive share of income of certain

partnerships. The following tabulation shows the

names and addresses of such partnerships, the de-

cedent's distributive share of incomes reported as

compared with the incomes as determined by this

office and the total increase as determined

:

Income Income

Name of Partnership Reported As Corrected

Yellow Cab Company, Portland, Ore... S 47,645.53 $ 62,678.02

Necanicum Fur Farm, Seaside, Ore (1,144.93) (1,144.93)

Deluxe Attractions, Portland, Ore (2,592.94) (2,592.94)

Cloverhill Guernsey Farm,

Medford, Ore ( 112.43) None
Royce Bros., Portland, Ore 4.502.06 4,154.20

Queen City Garage, Seattle, Wash 2,934.54 3,043.24

I Gray Line Tours, Seattle, Wash 29,039.64 29,039.64
' Yellow Cab Company, Seattle, Wash 82,932.39 89,790.87

Cloverhill Guernsey Farms,

- Medford, Ore ( 633.20) None

Totals S162,573.66 S184,968.10
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Community share—one-half $ 81,286.83 $ 92,484.05

Income reported 81,286.83

Increase $ 11,197.22

The adjustments of decedent's income attributa-

ble to the re\dsion of pai-tnership income of the

Yellow Cab Company of Portland are shoT\Ti below:

Ordinary net income reported in partnership return.... $ 95,297.06

Unallowable deductions and additional income:

(1) Depreciation $9,750.67

(2) Cost of partnership interest 2,908.60

(3) Taxes and licenses 9,899.71

(4) Repairs 7,500.00 30,058.98

Ordinary net income adjusted $125,356.04

Decedent's distributive share of the above-

adjusted income $ 62,678.02

(1) It has been determined that the depreciation

allowable on taxicabs is in the amount of $20,615.82

rather than $30,366.49 as claimed and the net in-

come of the partnership has been increased accord-

ingly in the amount of $9,750.67.

(2) On the basis of the facts and for the reasons

stated heretofore, it has been deteiToined that the

sum of $2,908.60 charged to the partnership o]iera-

tion for the year 1947 as compensation to Charles

W. Keffer and C. H. Luton was capital in nature

and not deductible m computing partnership in-

come.

(3) It has ])een detennined that the accrued City

2% Gross Revenue Tax in the amount of $9,899.71
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claimed as a deduction in the return filed for the

calendar year 1947 was being contested by the part-

nership, and that the deduction is tlierefore unal-

lowable.

(4) It has l^een determined that of the deduction

claimed for repairs in the partnership return filed

for the calendar year 1947, the amount of $7,500.00

was incurred in preparing used cabs for sale. Such

expenditures are therefore capital in nature and not

deductil>le as an ordinary and necessary business

expense.

(c) It has been determined that during the year

1947, B. Royce received payments totaling $6,636.36

upon a contract purchased by him from L. W. Hen-

drickson, and that the decedent's community share

of the profits from such payments was in the

amount of $932.70, computed as follows:

Total proceeds $25,031.14 100.0000%

Cost 18,000.00 71.9104%

I

Profit $ 7,031.14 28.0896%

Payment received in 1947 $6,636.36

Profit realized in 1947—$6,636.36x28.0896% $1,864.13

50% Community $ 932.06

Taxable to decedent $ 932.07

(d) In the return filed by the decedent for the

calendar year 1947, a net gain was reported from

sales or exchanges of capital assets in the amount of

$13,168.55. It has been determined that a net gain

from such sales or exchanges was realized in the

amount of $9,999.10, and the reported net income

has accordingly been decreased by the amount of

$3,169.45, computed as follows:
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Reported Adjusted

Livestock sales S 570.36 None

Farm machinery 57.26 $ 57.26

Miscellaneous sales ( 72.59) ( 72.59)

Cloverhill Guernsey Dairy ( 397.98) None

Yellow Cab Company of Portland 5,928.66 5,224.33

Yellow Cab Company of Seattle 6,264.68 3,971.94

Gray Line Tours 347.89 347.89

Cloverhill Guernsey Farm 509.85 509.85

Necanicum Fur Farm ( 39.58) ( 39.58)

Totals S13.168.55 S 9,999.10

Capital gains reported 13,168.55

Decrease S 3.169.45

Taxable Year Ended December 31, 1947

Computation of Income Tax

Net income adjusted $86,569.26

Less: Excess of net long-term capital gain over net

short-term capital loss 9,999.10

Ordinary net income $76,570.16

Less: Exemption 500.00

Balance subject to tentative tax $76,070.16

Tentative tax $47,036.83

Less: 5% of tentative tax 2,351.84

Partial tax $44,684.99

Plus: 50% of $9,999.10 4,999.55

Income tax liability $49,684.54

Income tax liability disclosed by return:

Account No. 300018 - Washington 41,263.18

Deficiency in income tax $ 8,421.36

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.
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[Title of Tax Court and Docket No. 51529.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits and denies as follows:

1. Admits the allegations contained in paragraph

I of the petition.

2. Admits the allegations contained in paragraph

II of the petition.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiencies in income tax and penalty as shown

by the notice of deficiency from which the appeal is

taken. Specifically denies that he erred in the man-

ner and form as alleged in paragraph IV of the

petition.

5. (a) Admits the allegations contained in para-

graph V(a) of the petition.

(b) Admits the allegations contained in the first

(two sentences of paragraph Y(h) of the petition.

1 Denies the remaining allegations contained in para-

: graph V(b) of the petition.

(c), (d), (e), (f) and (g) Denies the allegations

'Contained in paragraph V(c), (d), (e), (f) and (g)

of the petition.

(h) Admits the allegations contained in the first

sentence of paragraph V(h) of the petition. Denies

the remaining allegations contained in paragraph

V(h) of the petition.
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(i), (j) and (k) Denies the allegations contained

in paragraph V(i), (j) and (k) of the petition.

(1) Admits the allegations contained in para-

graph V(l) of the petition.

(m) Denies the allegations contained in para-

graph V(m) of the petition.

(n) Admits that on or about November 28, 1942

petitioner's husband, B. Royce, and E. Royce pur-

chased the partnership interest of Charles Keffer

and C. H. Luton in the Yellow Cab Company of

Poi-tland, a partnershixo. Denies the remaining alle-

gations contained in paragraph Y{n) of the peti-

tion.

(o) Admits the allegations contained in the first

sentence of paragi^aph V(o) of the petition. Denies

the remaining allegations contained in paragraph

V(o) of the petition.

(p) Admits the allegations contained in the first

two sentences of paragraph V(p) of the i:)etition.

Denies the remaining allegations contained in para-

graph V(p) of the petition.

(q) Admits the allegations contained in the first

sentence of paragraph V(q) of the petition. Admits

that the amount of $9,899.71 was claimed by the

partnership as a deduction on its return for tli(^

year 1947. Denies the remaining allegations con-

tained in paragraph V(q) of the petition.

(r) Admits that the respondent has disallowed

$7,500.00 of the expenses iaicurred by the Yellow

Cab Company of Portland, a partnership, in pre-

paring cabs for sale, which amount was claimed by
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the partnership as a deduction for the calendar year

1947. Denies the remaining allegations contained in

paragraph V(r) of the petition.

(s), (t) and (u) Denies the allegations contained

in paragraph V(s), (t) and (u) of the petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore si)ecifically adirdtted, qualified or

denied.

Wherefore, it is prayed that the petitioner's ap-

peal be denied and that the Commissioner's deter-

mination of the deficiencies and penalty be ap-

proved.

/s/ DANIEL A. TAYLOR, WHP
Chief Counsel, Internal Revenue

Service.

Of Counsel : Wilford H. Payne, Associate Appellate

Counsel, John D. Picco, Special Attorney, In-

ternal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

[Title of Tax Court and Docket No. 51531.]

PETITION

The above named petitioners hereby petition the

above entitled Court for a redetermination of the

' deficiency set forth by the respondent in his Notice

;

of Deficiency (bureau Symbols ARC-Ap:SF Port:

[
VEV:90D) dated the 28th day of September, 1953,

:
and as a basis for this proceeding alleges as follows:
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I.

Petitioners are husband and wife residing in

Portland, ^lultnomah Coimty, State of Oregon, and

filed their Federal income tax returns for the year

involved herein mth the Collector of Internal Reve-

nue for the District of Oregon at Portland, Oregon.

II.

The Notice of Deficiency (a copy of which is at-

tached hereto and marked Exhibit A) was mailed to

the petitioner from Portland, Oregon, September

28, 1953.

III.

The amoimt and character of the alleged defi-

ciency is as follows:

Year Deficiency Sec. 29-4(d) (2) Penalty

1945 $66,977.56 $4,035.66

IV.

In arriving at the alleged deficiency the respond-

ent has committed the follo^ving errors:

1. He eiTed in including in petitioners' income

as dividends from Oregon Motor Stages the simi of

$87,500.00, or any sum whatsoever. 1
2. He further erred in including in petitioners'

income as an additional distribution from Oregon

Motor Stages or as income of any character the sum
of $2,076.02, or any smn whatsoever.

3. The respondent further erred in asserting a

penalty of $4,035.66, or any smn whatsoever, as set

out in said Notice of Deficiency for filing an under- '

estimate of estimated tax for the year in contro-

versy.
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V.

The facts upon which petitioners rely as a basis

for this appeal are as follows:

(a) Taxpayers were husband and wife living

together during the entire year 1945 and were enti-

tled to three additional exemptions by reason of

dependency, kept their records and reported in-

come on the basis of cash receipts and disburse-

ments.

(b) During the month of June, 1945, petitioner,

Robert T. Jacob, and other associates, entered into

negotiations with the then stocldiolders of Oregon

Motor Stages for the acquisition of the outstanding

stock of that company.

(c) During the negotiations, Mr. L. R. Bentson,

residing at 411 East 15th Street, North Vancouver,

B. C, an uncle of E. and B. Royce, came to Port-

land to visit his said nephews and while here

learned of the negotiations in progress. On several

occasions prior thereto, either while visiting in

Portland or during visits of the Royces in Vancou-

ver, Mr. Bentson had stated to his nephews that he

was desirous of acquiring an interest in some of

their business transactions and upon being told of

the pending negotiations, expressed a desire to i)ar-

ticipate.

(d) The desires of Mr. Bentson were communi-

cated to petitioner and other members of the group

and all consented to the entry into the pool by Mr.

Bentson. Shares of said stock were thereupon sub-

scribed for and paid for upon the basis of $1,000.00

per share as follows:
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No. of Shares Cost

E. Royce 145 S145,000.00

B. Royce 50 50.000.00

Fred C. Niederkrome 55 55,000.00

A. L. Schneider 50 50,000.00

Robert T. Jacob 100 100,000.00

L. R. Bentson 350 350,000.00

750 $750,000.00

(e) Prior to Mr. Bentson 's visit to Portland,

petitioner, Robert T. Jacob, had made arrange-

ments for the acquisition of additional shares of

said stock and he, of his own personal knowledge,

was acquainted with the fact that other members of

the negotiating group were making arrangements

for the acquisition of additional shares of said stock

and were in contact with men in Seattle and San

Francisco who desired to purchase some of said

stock, but when we were informed of Mr. Bentson's

desire to acquire shares, discontinued the arrange-

ments and we confinexi our activities to the acquisi-

tion of the shares of st-ock indicated above.

(f) Petitioner, Robert T. Jacob, was informed

at the time that the said Bentson had been a suc-

cessful mine operator in Alaska and that he was a

man of considerable means; that Canadian funds

were blocked l>ecause of the existence of war regu-

lations; that the said Bentson had a niece residing

in the City of Portland for whom he was desirous

of creating an estate in the United States ; that the

acquisition by the said Bentson of shares of stock

of Oi-egon ^fotor Stages appeared to him to afford a

desirable vehicle for the accomplishment of that

purpose; that he, the said Bentson, had been in-
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formed of the earnings and dividend record of the

said Oregon Motor Stages and was enthusiastic

over the possibilities of his being able to build up

the estate he desired for his said niece; and conse-

quently, he requested permission to enter the pool.

(g) That petitioner, Robert T. Jacol^'s acquaint-

ance with the said Bentson convinced him that the

said Bentson would be a desirable associate in the

ownership of the said stock and although petitioners

were willing, able and had made arrangements to

acquire additional stock, he acquiesced in Bentson 's

request to become a purchaser of said stock.

(h) That although petitioner, Robert T. Jacob,

surrendered his stock to the said Bentson to be

pledged as security for a loan obtained by the said

Bentson from the American Business Credit Cor[)o-

ration, he was not an obligor upon the note of the

said Bentson to said corporation, and received nO'

benefit therefrom either from the advancing of said

monies or from the later retirement: of said stock.

(i) On or about August or September, 1945, Mr.

Bentson offered to surrender his 350 shares of stock

to the corporation for the corporation's promise to

pay off his obligation to the American Business

Credit Corporation; that in accordance with tlie

proposal made by the said Bentson for the sur-

render of his stock he was motivated by the cessa-

tion of hostilities in World War II, and was under

apprehension that the profits and earnings of the

said Oregon Motor Stages would be curtailed and

that the dividend policy which he anticipated would

have partially provided funds for the liquidation of
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his said note would be discontinued. His proposal

contained the following statement:

"My object in desiiing to dispose of this stock is

that the sudden end of the war has made a gi'eat

difference in my plans, and on this account I desire

to be relieved of my obligation to the said American

Business Credit Corporation.'*

(j) That the value of petitioners' stock in said

Oregon Motor Stages was not enhanced in value by

the surrender of the stock of the said Bentson, but

the A'alue thereof was, in fact, depreciated by the

surrender of said stock by the said Bentson and the

distribution of the corporation's cash to him, and

the company's operations were curtailed thereby.

(k) The cancellation or redemption or purchase

by Oregon Motor Stages was of all the stock of a

particular stockliolder, Mr. Bentson, and he there-

after ceased to be interested in the affairs of the

corporation and neither Mr. Bentson nor any other

member of the said gi'oup retained any beneficial or

other interest in said stock thereafter. Neither Mr.

Bentson nor any other member of the said group

realized any economic, taxable or other gain of any

character from the transaction. There was no pro-

rata or any other t^^pe of distribution from the cor-

poration to the stockholders.

(1) That the payment of interest and attorneys

fees l)y Oregon Motor Stages was in payment of

obligations of the company and did not in any sense

represent a taxable distribution to or on behalf of

petitioners.

Wherefore, petitioners pray that the Court may
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hear and determine this their appeal and that it de-

clare petitioners' return for 1945 was correct and

that there is no deficiency in tax and/or penalty for

said year 1945.

/s/ GARTHE BROWN,
Counsel for Petitioners.

Of Counsel:

Jacob, Jones & Brown.

Duly Verified.

EXHIBIT "A"
U. S. Treasury Department

Office of the Regional Commissioner

Internal Revenue Service

1112 Cascade Building

Portland 4, Oregon

Sep. 28, 1953

In Replying Refer To: ARC-Ap:SF Port:VEV:

90D.

Mr. Robert T. Jacob

Mrs. Agnes C. Jacob

917 Public Service Building

Portland 4, Oregon

Dear Mr. and Mrs. Jacob

:

You are advised that the determination of your

income tax liability for the taxable year ended De-

cember 31, 1945, discloses a deficiency in the amount

of $66,977.56 and $4,035.66 in penalty, as shown in

|1 the statement attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiency mentioned.
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Within 90 days from the date of the mailing of

this letter you may file a petition with The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiency. In counting the 90 days you may not

exclude any day unless the 90th day is a Saturday,

Sunday, or legal holiday in the District of Coliun-

bia, in which event that day is not coimted as the

90th day. Otherwise Saturdays, Sundays, and legal

holidays are to be coimted in computing the 90-day

period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite the

closing of your return by permitting an early as-

sessment of the deficiency, and will prevent the

accumulation of interest, since the interest period

tenninates 30 days after receipt of the form, or on

the date of assessment or on the date of payment,

whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. N. Williams,

Associate Chief, Appellate Division.

Enclosures

:

Statement

Form 1276

Agreement FoiTn 870
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STATEMENT
Mr. Robert T. Jacob and Mrs. Agnes C. Jacob

Husband and Wife

917 Public Service Building

Portland 4, Oregon

Income tax liability for the taxable year ended

December 31, 1945.

Section 294(d) (2)

Year Deficiency Penalty

1945 $66,977.56 $4,035.66

In making this determination of your income tax

liability, careful consideration has been given to the

report of examination dated February 9, 1951, and

to your protest dated September 4, 1951.

The 6% penalty for the substantial underestimate

of estimated tax has been asserted in accordance'

with the provisions of Section 294(d) (2) of the In-

ternal Revenue Code.

Taxable Year Ended December 31, 1945

Adjustments to Net Income

Net income as disclosed by return, Form 1040 $ 16,586.72

Unallowable deductions and additional income:

(a) Dividends (Oregon Motor Stages).. $87,500.00

(b) Additional distribution (Oregon

Motor Stages) 2,076.20 89,576.20

Total $106,162.92

Non-'taxable income and additional deductions:

(c) Interest expense 1,869.86

Net income adjusted $104,293.06

Explanation of Adjustments

(a) The records of this office show that prior to
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July 2, 1945, you, E. Royce, B. Royce, Fred C. Nie-

derkrome and A. L. Sclmeider negotiated for the

purchase of the capital stock of Oregon Motor

Stages, Portland, Oregon, an Oregon corporation

engaged in the business of bus transportation. The

outstanding stock of that corporation then consisted

of 750 common shares, with a par value of $100.00

per share.

As a result of the negotiations referred to above,

on or about July 2, 1945, you and your associates

purchased shares of Oregon Motor Stages in the

number and at the cost shown below:

Shares Cost

E. Royce 145 S145,000.00

B. Royce 50 50,000.00

Robert T. Jacob 100 100,000.00

Fred C. Niederkrome 55 55,000.00

A. L. Schneider 50 50,000.00

Total 400 $400,000.00

In accordance with the plan adopted, the remain-

ing 350 shares of Oregon Motor Stages stock were

acquired in the name of L. R. Bentson, 411 E. 15th

Street, North Vancouver, B. C, an imcle of

E. Royce and B. Royce, in consideration of payment

of $350,000 cash. Such pajTiient was made from the

proceeds of a loan obtained by E. Royce acting for

you, himself and your above-named associates,

through the Portland Branch of the American Busi-

ness Credit Corporation, New York City, on a 90-

day note which was signed by E. Royce and L. R.

Bentson and which was collateralized by deposit of
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the entire 750 shares of stock of Oregon Motor

Stages.

On or about September 6, 1945, piirsnant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its own stock then standing in the name of L. R.

Bentson and issued its check to him in the siun of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit Cor-

poration in satisfaction of the 90-day note signed by

E. Royce and L. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did he at any

time acquire, any bona fide or actual beneficial in-

terest in the stock of Oregon Motor Stages.

It has been further determined that the accumu-

lated earnings and jorofits of Oregon Motor Stages

available for distribution as dividends during the

year 1945 was in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its cap-

ital stock, which were issued in the name of L. R.

Bentson, for the sum of $350,000.00, was consum-

mated at such a time and in such a manner as to

result in the realization of taxable income to you in

the amount of $87,500.00, such sum being that por-

|i tion of the: total sum of $350,000.00 which 100 shares

of stock of Oregon Motor Stages owned by you

bears to the total of 400 shares of such stock owned

by you, E. Royce, B. Royce, Fred C. Niederkrome

and A. L. Sclmeider.

(b) It has been further detennined that in con-
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nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that coi^poration paid interest to

the American Business Credit Corporation and at-

torney fees in the respective total amounts of

$8,054.80 and $2,135.41. AVith respect to these sums,

this office holds that to the extent of $2,013.70 and

$62.50 resi^ectively, the payment of interest and at-

torney fees was in satisfaction of your personal lia-

bility, incurred in comiection vnth the transactions

whereby you acquired the stock of Oregon Motor

Stages. Your re]X)rted income has, therefore, been

increased by $2,076.20.

(c) It has been determined that of the amount

of $2,013.70 heretofore held under item (b) above

to be taxable to you, the sum of $1,869.86 is allow-

able as a deduction for interest paid m 1945.

Computation of Income Tax

Net income adjusted S104,293.06

Less: Excess of net long-term capital gain over short-

term capital loss 639.76

Ordinary net income $103,653.30

Less: Normal tax exemption 500.00

Balance subject to normal tax $103,153.30

Normal tax—3% of $103,153.30 3,094.60

Ordinary net income $103,653.30

Less: Surtax exemptions 2,500.00

Balance subject to surtax $101,153.30

Surtax 68,346.44

Partial tax $ 71,441.04

Plus: 50% of $639.76 319.88

Income tax liability $ 71,760.92



Commissioner of Internal Revenue 191

Computation of Income Tax— (Continued)

Income tax liability disclosed by return,

Account No. 3011423 4,783.36

Deficiency in income tax $ 66,977.56

Penalty, Sec. 294(d)(2), Internal Revenue Code

Income tax liability as adjusted $ 71,760.92

Less: Withholding tax None

Paid on Estimated declaration $4,500.00 4,500.00

Difference $ 67,260.92

Penalty (6% of $67,260.92) 4,035.66

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

[Title of Tax Court and Docket No. 51531.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits, denies and alleges as

follows

:

1. Admits the allegations contained in paragraph

I of the petition.

2. Admits the allegations contained in paragraph

II of the petition.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiency in income tax and penalty as shown
by the notice of deficiency from which the appeal is

taken. Specifically denies that he erred in the man-
ner and form as alleged in paragraph IV of the

petition.



192 Fred C. Niederhrome, et aL, vs.

I5. (a) Admits the allegations contained in para-

graph V(a) of the i)etition, except that it is denied

that taxpayers were entitled to three additional ex-

emptions by reason of dependency.

(b) Admits the allegations contained in para-

graph V(]>) of the petition.

(c) Denies the allegations contained in para-

graph V(c) of the petition.

(d) Denies the allegations contained in para-

graph V(d) of the petition. Alleges that the nature

of the stock transaction including the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-

plained on pages 1 to 3, inclusive, of Exhil^it A
attached to the petition on file in this proceeding.

(e) to (1), inclusive. Denies the allegations con-

tained in Paragraph V(e) to (1), inclusive, of the

petition.

6. Denies generally and specifically each and

every material allegation contained in the petition

not hereinbefore specifically admitted, qualified or

denied.

Wherefore, it is prayed that the petitioners' ap- 1
peal bo denied and that the Commissioner's deter-

mination of the deficiency and penalty be approved.

/s/ DANIEL A. TAYLOR, WHP
Chief Counsel, Internal Revenue

Service.

Of Counsel : Wilford II. Payne, Associate Appellate

Couusel, John D. Picco, Special Attomey, In-

ternal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

j
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[Title of Tax Court and Docket No. 51533.]

PETITION
The above named petitioners hereby petition the

above entitled Court for a redetermination of the

deficiency set forth by the respondent in his Notice

of Deficiency dated the 28th day of September,

1953, and as a basis for this proceeding alleges as

follows

:

I.

Petitioners are husband and wife residing near

Clackamas, Clackamas Coim.ty, State of Oregon,

and filed their Federal income tax returns for the

years involved herein with the Collector of Internal

Revenue for the District of Oregon at Portland,

Oregon.

II.

The Notice of Deficiency (a copy of which is

attached hereto and marked Exhibit A) was mailed

to the petitioners from Portland, Oregon, under

date of September 28, 1953.

III.

The within controversy involves an asserted defi-

ciency in Federal income taxes and penalty for the

I years and in the amounts as set forth in the follow-

i ing schedule

:

Sec. 294(d) (2)

Year Deficiency Penalty

1945 $21,157.87 $1,102.38

1948 2,348.28

1949 722.40

Totals $24,228.55 $1,102.38
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IV.

In arrmng at his conclusions as set forth in said

Notice of Deficiency the respondent committed the

following errors:

A. As to the calendar year 1945

:

1. The respondent erred in including in petition-

ers' income the sum of $43,750.00, or any sum

whatsoever, as alleged dividends from Oregon Mo-

tor Stages.

2. The respondent further erred in including in

petitioners' income the sum of $1,038.10, or any

sum whatsoever, as an additional distribution from

the Oregon Motor Stages.

3. Respondent further erred in asserting a pen-

alty of $1,102.38, or any sum whatsoever, under the

provisions of Section 294(d)(2), or imder any other

section, of Internal Revenue Code.

B. As to the calendar year 1948

:

1. The respondent erred in including in petition-

ers' income the sum of $700.00, or any sum whatso-

ever, as additional capital gains.

2. The respondent further erred in including in

petitioners' income the sum of $9,182.40, or any

siun whatsoever, as income from the receipt of

shares of the capital stock of Alder Gold-Copper

Company.

C. As to the calendar year 1949

:

1. The respondent erred in including in petition-

ers' income the sum of $1,909.13, or any sum what-
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soever, as income from tlie receipt of shares of the

capital stock of Alder Gold-Copper Company.

V.

The facts upon which petitioners rely as a basis

for this proceeding are as follows:

a. During all of the years in question, petitioners

were husband and wife hving together and they are

entitled to credit for three additional dependents.

b. During the year 1945, petitioner, Albert L.

Schneider, and a number of associates entered into

•negotiation with the then stockholders of Oregon

Motor Stages for the acquisition of all of the capi-

tal stock of said corporation. There were outstand-

ing at that time 750' shares of stock of said company

and the price upon which negotiations were based

was $1,000.00 per share. Petitioner, Albert L.

Schneider, E. Royce, B. Royce, F. C. Niederkrome

and R. T. Jacob began preparations for the acquisi-

tion of said stock, but Mr. L. R. Bentson of Van-

couver, B. C, who was a relative of E. Royce and

B. Royce, informed the group that he desired to

acquire a portion of the stock and agreed to and did

purchase 350 shares of its stock.

In the acquisition of his stock, Mr. Bentson ad-

vised the group that his funds were in Canada and

were blocked, and it would be necessary for him to

make arrangements to finance his purchase. Accord-

ingly, a loan was negotiated on his behalf with the

American Business Credit Corporation. In the

transaction, I loaned my stock as an accommodation
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to be pledged with Bentson's stock as security for

said loan, but I did not participate in the negotia-

tion of said loan and had no obligation whatsoever

for its repayment.

After the conclusion of World War II in August,

1945, ^Ir. Bentson became apprehensive that the

eaiTiings of the corporation would be di*astically

curtailed and that the investment would not prove

as profitable in the matter of liquidating his obliga-

tion as he had anticipated at the time of its pur-

chase and, therefore, made an offer to the corpora-

tion to suiTender his 350 shares of stock upon the

corporation paying the interest on his obligation

and liquidating the loan from American Business

Credit Coi-poi-ation. Upon the siu-render of his

shai'es of stock Oregon Motor Stasres issued to him

a check for the sum of $.350,000.00, which said

check the said Bentson delivered to American Busi-

ness Credit Corporation in payment of his said

loan.

Neither petitioner, Albert L. Sclmeider, nor Ber-

tha Schneider, received any part of said payment,

either dii*ectly, indirectly, or constiiictively, nor

did they receive any benefit directly or indirectly

from the payment of said simi to the said Bentson.

c. The facts as set forth in paragraph b. above

apply ^vith equal force and effect to the item of

$1,038.10, included by the respondent in petitionei-s'

income as an ''additional distribution'' (Oregon

Motor Stages).

d. As to the "other income" alleged by the re-
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spondent to have been received by me in the years

1948 and 1949 on account of common shares of the

Alder Gold-Copper Company which was alleged to

have a fair market value of 10c for the year 1948

and 0.97614c per share in the year 1949, this stock

had no fair market value or other value whatso-

ever, at any time during the years of its receipt.

The company has operated consistently at heavy

losses and there was not a general market for said

stock.

e. As to the alleged capital gain, the stock in

question was acquired by petitioners in the year

1946 for the sum of $3,000.00 and sold in the year

1948 for the smn of $4,000.00, resulting in a net

gain of $1,000.00, 50% of which was reportable for

Federal tax purposes and this amount was reported

in the original return.

f. On petitioners' estimated tax for the year

1945, the full amount of tax estimated to be due and

owing was reported, and accordingly the penalty

proposed is without foundation.

Wherefore, petitioners pray that the Court hear

and detennine their appeal and that it declare that

the respondent committed the errors assigned herein

and that he erroneously increased petitioners' in-

come and erroneously asserted deficiencies against

petitioners for said years.

/s/ R. T. JACOB,
Coimsel for Petitioners.

Of Comisel

:

Jacob, Jones & Brown.

Duly Verified.
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EXHIBIT "A"

Regional

1112 Cascade Building

Portland 4, Oregon

Sep. 28, 1953

ARC-Ap:SF
Port:VEV:90D

Mr. Albert L. Sclineider

Mrs. Bertlia Schneider

Route 1, Box 235

Clackamas, Oregon

Dear Mr. and ^frs. Schneider:

You are ad\dsed that the determination of your

income tax liability for the taxable years ended

December 31, 1945, 1948 and 1949, discloses defi-

ciencies in the total amount of $24,228.55 and a

penalty of $1,102.38 as shown in the statement

attached.

In accordance with the provisions of existing in-

ternal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 90 days from the date of the mailing of

this letter you may file a petition ^^^th The Tax

Court of the United States, at its principal address,

Washington 4, D. C, for a redetermination of the

deficiencies. In counting the 90 days you may not

exclude any day unless the 90th day is a Saturday,

Sunday, or legal holiday in the District of Colum-

bia, in which event that day is not coimted as the

90th day. Otherwise Saturdays, Sundays, and legal

i
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holidays are to be coimted in computing the 90-day

period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, 1112 Cascade Building, Portland 4, Oregon.

The signing and filing of this form will expedite

the closing of your returns by permitting an early

assessment of the deficiencies, and will prevent the

accumulation of interest, since the interest period

terminates 30 days after receipt of the form, or on

the date of assessment, or on the date of payment,

whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

/s/ By A. N. Williams,

Associate Chief, Appellate Division.

Enclosures:

Statement

Form 1276

Agreement Form 870

VEVelene la

STATEMENT
Mr. Albert. L. Schneider and Mrs. Bertha Schneider

Husband and Wife

Route 1, Box 235

Clackamas, Oregon

Income tax liability for the taxable years ended

December 31, 1945, 1948 and 1949.
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Sec.294((i)(2)

Year Deficiency Penaltv
•

1^5 $21,157.57 $1J02.38

1948 2;34S.2S

1949 722.40

Totals 824.22-.55 >l.ln2.38

In making tiiis determination of your income tax

liability, careful consideration has been given to the

report of examination dated February 7, 1951, and

to your protest dated August 22, 1951.

The 6^ penalty for the substantial underestimate

of estimated tax has been asserted for the taxable

year ended December 31, 1945, in ac<X)rdance with

the provisions of Section 294(d) (2) of the Internal

Revenue Code.

A copy of this letter and statement has been

mailed to your representative, Mr. Robert T. Jacob,

917 Public Service Building, Portland 4, Oregon, in

accordance with the authority contained in the

power of attorney executed by you.

Taxable Year Ended December 31, 1945

Adjastments to Net Income
Net loss as di5closed br return. Form 1040. $(2,070-58)
Unallowable deductions and additional income:

(a> Dividends (Ore^oo Motor Stages)- $43,750.00

(b) Additional distribution (Oregon

Motor Stages) 1,038.10

(c) Capital gains 936.67 45.724.77

Total $43,654.19

Non-taxable income and additional deductions:

(d) Interest $ 934.93

Net income as adjusted $42,719.26
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Explanation of Adjnstnionts

(a) The records of this office show that prior to

July 2, 1945, yoii, E. Royee, B. Royce, Robert T.

Jacob and Fred C. Niederkrome nesrotiated for the

purchase of the c<npit<il stock of OiTcron Motor

Stages, Poi-tland, Oi*eg'on, an Oi^egron corporation

enc:ae:ed in tlie business of bus traiisix>i*t<ation. The

outstandinc: stock of that coiix>ration then con-

sisted of 750 common shares, -with a pai- value of

$100.00 per share.

As a result of the nesrotiations referred to alx>Ye,

on or about July 2, 1945, you and your associate's

purchased sliares of Oresron Motor St^asres in the

number and at the cost shown below:

Shares Cost

E. Royce 145 S145.000.00

R. Royce 50 50.000.00

Robert T. Jacob 100 lOO.OcXI.OO

Fred C. Niederkrome 55 55.000.00

A. L. Schneider 50 50.000.00

Total 400 $400,000.00

In accordance with the plan adopted, the remain-

ing- 350 shares of Oregon Motor Stages stock weiv

acquired in the name of T.. R. Bentson, 411 E. 15th

Street, "N"orth Vancouver, ]>. C, an uncle of

B. Royce and E. Royce, in consideration of i'>ay-

ment of $350,000.00 cash. Such payment was made

from the proceeds of a loan obtained by E. Royce

acting for you, himself and your above-named asso-

ciates, through the Portland Branch of the Amer-

ican Business Credit Corporation, New York City,

on a 90-dav note which was signed bv E. Rovee and
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L. R. Bentson, and which was collateralized by de-

posit of the entire 750 shares of stock of Oregon

Motor Stages.

On or about September 6, 1945, pursuant to the

plan adopted by you and your associates, as afore-

said, Oregon Motor Stages acquired the 350 shares

of its owTi stock then standing in the name of L. R.

Bentson and issued its check to him in the simi of

$350,000.00. This check was immediately endorsed

and delivered to the American Business Credit Cor-

]^oration in satisfaction of the 90-day note signed by

E. Royce and L. R. Bentson.

It has been determined that it was not intended

that L. R. Bentson should acquire, nor did he at

any time acquire, any bona fide or actual beneficial

interest in the stock of Oregon Motor Stages.

It has been further determined that the accmnu-

lated earnings and profits of Oregon Motor Stages

available for distribution as di^ddends duiing the

year 1945 were in excess of $350,000.00.

This office holds that the transaction whereby

Oregon Motor Stages acquired 350 shares of its

capital stock, which were issued in the name of

L. R. Bentson, for the sum of $350,000.00, was con-

summated at such a time and in such a maimer as

to I'esult in the realization of taxable income to you

in the amount of $43,750.00, such sum l>eing that

portion of the total sum of $350,000.00 which 50

shares of stock of Oregon Motor Stages owned by

you ]>eai-s to the total of 400 shares of sucli stock

o^^^led by you, E. Royce, B. Royce, Robert T.

Jacob and Fred C. Niederkroma

I
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(b) It has been further determined that in con-

nection with the transaction whereby Oregon Motor

Stages acquired 350 shares of its stock in the man-

ner stated above, that corporation paid interest to

the American Business Credit Corporation and at-

torney fees in the respective total amounts of

$8,054.80 and $2,135.41. With respect to these siuns,

this office holds that to the extent of $1,006.85 and

$31.25, respectively, payment of interest and attor-

ney fees was in satisfaction of your personal liabil-

ity incurred in connection with the transaction

whereby you acquired the stock of Oregon Motor

Stages. Your reported income has, therefore, been

increased by $1,038.10.

(c) In your return filed for the calendar year

1945, you claimed the cost of 800 shares of Missouri

Pacific stock and 2100 shares of Chicago, Rock

Island and Pacific stock, in the respective amounts

of $400.00 and $1,050.00, as a loss from worthless

stock. It has been determined that this stock did

not become worthless in the calendar year 1945 and

that it was sold and a gain reported from such sale

in the income tax return filed by Albert. L. Schnei-

der for the year 1946. It has been further deter-

mined that in the calendar year 1945, you had a net

short-term capital gain from the sale or exchange

of capital assets in the amount of $405.99, rather

than a net capital loss of $530.68 as reported in

your return. Your net income has, therefore, been

increased by the amount of $936.67.

(d) It has been determined that of the amount
of $1,038.10, held imder item (b) above to be tax-
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able to you, the sum of $934.93 is allowable as a de-

duction for interest paid in 1945.

Computation of Income Tax

Net income adjusted $42,719.26

Less: Normal tax exemption 500.00

Balance subject to normal tax S42.219.26

Normal tax S% of S42,219.26 1,266.58

Net income adjusted $42,719.26

Less: Surtax exemptions 2,500.00

Balance subject to surtax $40,219.26

Surtax $19,891.29

Income tax liability $21,157.87

Income tax liability disclosed by return.

Account No. 7900027 None

Deficiency in income tax $21,157.87

Penalty, Section 294(d) (2) Internal Revenue Code

Income tax liability adjusted $21,157.87

Less: Withholding tax $ 912.00

Paid on estimated declaration 1,872.95 2,784.95

Difference $18,372.92

Penalty (6% of $18,372.92) $ 1.102.38

Taxable Year Ended December 31, 1948

Adjustments to Net Income

Net income as disclosed by return. Form 1040 $ 8,637.29

I'nallowable deductions and additional income:

(a) Capital gains $ 700.00

(b) Other income 9,182.40 9,882.40

Net income adjusted $18,519.69

Explanation of Adjustments

(a) In your roUwn filed for the calendar year
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1948, you reiDorted a long-term capital gain from

the sale of Bus Sales Agency stock in tlie amount

of $1,000.00, of which 50% or $500.00 was taken

into account under the provisions of Section 117(b)

of the Internal Revenue Code. It has been deter-

mined that the sales price of such stock was

$4,000.00, that the cost basis was in the amoimt of

$2,000.00 rather than $3,000.00 as reported, and

that you realized a gain from the sale in the amount

of $2,000.00, of which 50% or $1,000.00 is taken

into account. Your reported gain from such sale has

accordingly been increased by the amoimt of

$500.00.

It has iDeen further determined that the commis-

sion of $200.00 paid in the year 1948 upon the sale

of an airplane in 1947 and clauTied as a short-term

capital loss in your retum filed for ihe calendar

year 1948 is unallowable, such commission having

been claimed as a deduction in computing the loss

from the sale of such airplane, which was reported

in the return filed by Albert L. Schneider for the

calendar year 1947.

Your reported net capital gains have accordingly

been increased by the amount of $700.00.

(b) The records of this office show that during

the calendar year 1948 you received 91,824 shares

of the common stock of Alder Gold-Copper Com-
pany, having a fair market value of $.10 per share,

as compensation for services rendered by Albert L.

Schneider. In your return filed for the calendar

year 1948, you reported no income from this source.
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It is held that the receipt of such stock constitutes

taxable income to you, and your reported net in-

come for the calendar year 1948 is therefore in-

creased by the amount of $9,182.40.

Computation of Income Tax

Net income adjusted $18,519.69

Less: Exemptions (4xS600.00) 2,400.00

Income subject to tentative tax $16,119.69

One-half of such income if joint return 8,059.85

Tentative tax S 1,980.35

Tax reduction: S400.00 @ 17% $ 68.00

$1,580.35 @ 12% 189.64 257.64

Combined normal tax and surtax $ 1,722.71

Income tax liability—$1,722.71x2 3,445.42

Income tax liability disclosed by return.

Account No. 300510 1,097.14

Deficiency in income tax $ 2,348.28

Taxable Year Ended December 31, 1949

Adjustments to Net Income

Net income as disclosed by return $26,536.81

Unallowable deductions and additional income:

(a) Other income 1,909.13

Net income adjusted $28,445.94

Explanation of Adjustments

(a) The records of this office show that during

the calendar year 1949, you received 19558 shares of

the common st^ck of the Alder Gold-Copper Com-

pany, having a fair market value of $0.97614 per

shai-e, as compem^ation for services rendered by

Albert L. Schneider. In your return for the calen-
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dar year 1949 you reported no income from this

source. It is held that the receipt of such stock con-

stitutes taxable income to you, and your reported

net income for the calendar year 1949 is therefore

increased by the amount of $1,909.13.

Computation of Income Tax

Net income adjusted $28,445.94

Less: Exemptions (4x600.00) 2,400.00

Income subject to tentative tax $26,045.94

One-half of such income if joint return 13,022.97

Tentative tax $ 3,839.88

Tax reduction: $400.00 @ 17% $ 68.00

$3,439.88 @ 12% 412.79 480.79

Combined normal tax and surtax $ 3,359.09

Income tax liability—$3,359.09x2 6,718.18

Income tax liability disclosed by return,

Account No. 32719102 5,995.78

Deficiency in income tax $ 722.40

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

I

[Title of Tax Court and Docket No. 51533.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits, denies and alleges as

follows

:

1. Admits the allegations contained in parag]'a])h

I of the petition.

2. Admits the allegations contained in paragraph

II of the petition.
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It is held that the receipt of such stock constitutes

taxable income to you, and your reported net in-

come for the calendar year 1948 is therefore in-

creased by the amount of $9,182.40.

Computation of Income Tax

Net income adjusted $18,519.69

Less: Exemptions (4x8600.00) 2,400.00

Income subject to tentative tax $16,119.69

One-half of such income if joint return 8,059.85

Tentative tax $ 1,980.35

Tax reduction: $400.00 @ 17% $ 68.00

$1,580.35 @ 12% 189.64 257.64

Combined normal tax and surtax $ 1,722.71

Income tax liability—$1,722.71x2 3,445.42

Income tax liability disclosed by return.

Account No. 300510 1,097.14

Deficiency in income tax $ 2,348.28

Taxable Year Ended December 31, 1949

Adjustments to Net Income

Net income as disclosed by return $26,536.81

Unallowable deductions and additional income:

(a) Other income 1,909.13

Net income adjusted $28,445.94

Explanation of Adjustments

(a) The records of this office show that during

the calendar year 1949, you received 19558 shares of

the connnon stock of the Alder Gold-Copper Com-
pany, having a fair market value of $0.97614 per

share, as compensation for services rendered by

Albert L. Schneider. In your return for the calen-
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dar year 1949 you reported no income from this

source. It is held that the receipt of such stock con-

stitutes taxable income to you, and your reported

net income for the calendar year 1949 is therefore

increased by the amount of $1,909.13.

Computation of Income Tax

Net income adjusted $28,445.94

Less: Exemptions (4x600.00) 2,400.00

Income subject to tentative tax $26,045.94

One-half of such income if joint return 13,022.97

Tentative tax $ 3,839.88

Tax reduction: $400.00 @ 17% $ 68.00

$3,439.88 @ 12% 412.79 480.79

Combined normal tax and surtax $ 3,359.09

Income tax liability—$3,359.09x2 6,718.18

Income tax liability disclosed by return,

Account No. 32719102 5,995.78

Deficiency in income tax $ 722.40

\

[Endorsed] : T.C.U.S. Filed Dec. 21, 1953.

[Title of Tax Court and Docket No. 51533.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Daniel A. Taylor, Chief Coun-

sel, Internal Revenue Service, and for answer to the

petition filed herein, admits, denies and alleges as

follows

:

1. Admits the allegations contained in paragi'a]:)h

I of the petition.

2. Admits the allegations contained in paragTaph

II of the petition.



208 Fred C. Niederkrome, et dl,, vs.

3. Admits the allegations contained in paragraph

III of the petition.

4. Denies that he erred in his determination of

the deficiencies in income tax and penalty as shown

by the notice of deficiency from which the ai)peal is

taken. Specifically denies that he erred in the man-

ner and form as alleged in paragraph IV of the

petition.

5. (a) Admits the allegations contained in para-

graph V(a) of the petition, except that it is denied

that the petitioners are entitled to credit for three

additional dependents.

(b) Admits the allegations contained in the first

two sentences of paragraph V(b) of the petition.

Denies the remaining allegations contained in para-

graph V(b) of the petition. Alleges that the nature

of the stock transaction including the acquisition,

payment and disposition of the remaining 350

shares of Oregon Motor Stages stock was as ex-

plained on pages 2 and 3 of Exhibit A attached to

the petition on file in this proceeding.

(c), (d), (e) and (f) Denies the allegations con-

tained in paragraph V(c), (d), (e) and (f) of the

petition.

6. Denies generally and specifically each and
eveiy material allegation contained in the petition

not hereinl>efore specifically admitted, qualified or

denied.

Wherefore, it is prayed that the petitioners' ap
peal be denied and that the Commissioner's deter-

i
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mination of the deficiencies and penalty be ap-

proved.

/s/ DANIEL A. TAYLOR, WHP
Chief Counsel, Internal Revenue

Service.

Of Counsel : Wilford H. Payne, Associate Appellate

Counsel, John D. Picco, Special Attonaey, In-

ternal Revenue Service.

[Endorsed] : T.C.U.S. Filed Feb. 23, 1954.

[Title of Tax Court and Docket Nos. 51491, 51526-

29, 51531, 51533.]

STIPULATION
It Is Hereby Stipulated and A^eed by and be^

tween the parties above named, appearing and act-

ing by and through their respective counsel of rec-

ord, as follows:
*****

11. In order to finance the purchase of the 350

shares transfeiTed to L. R. Bentson, a loan applica-

tion for that amount of money was made to Amer-

ican Business Credit Corporation, an Oregon cor-

poration, which corporation submitted it to its par-

ent company, American Business Credit Corpora-

tion, a Delaware corporation, for approval. Exhibit

A, not attached hereto but identified by the initials

of attorneys, John Picco and Randall S. Jones, is a

photostat copy of the minutes of a meeting of the

Executive Committee of the American Business

Credit Corporation, the Delaware corporation, held

on June 20, 1945, certified by the treasurer and as-

sistant secretary of said corporation, as shown in
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the certification attached thereto, at which meeting

said loan application was considered and acted

upon.

12. The said application for a loan of $350,000.00

was aj^proved ])y the parent company and the loan

was gi'anted by the Poi-tland l3ranch of the Amer-

ican Business Credit Coii:)oration. Exhil:)it 1 at-

tached hereto is the note dated July 2, 1945, given

in consideration for said loan.

13. The petitioners, Niederkrome, E. Royce,

B. Royce, Jacob and Selineider, each permitted the

shares of Oregon Motor Stages they had j)urchased

to be used as collateral for said loan of $350,000.00.

Exhibits 2, 3, 4, 5 and 6 are receipts signed by

L. R. Bentson for the certificates representing the

shares of said petitioners.

14. Exhibit B attached hereto is a photostat

copy of the check dated July 2, 1945, made payable

to L. R. Bentson and E. Royce, written by Amer-

ican Business Credit Coi-poration for $350,000.00 by

which said loan was made, which check was used to

purchase cashier's checks as per Exhi])it 7.

15. Exhibit 7 is an application for cashier's

checks purchased by L. R. Bentson, and Exhibit 8

is an application for cashier's checks purchased by

petitioners, E. Royce, B. Royce, Niederkrome and

Jacob.
* * * *

18. Pursuant to the resolution last mentioned the

coi-poration purchased and retired said 350 shares

of capital stock, and issued its check dated Sep-

tember 6, 1945, payable to L. R. Bentson, for $350,-

000.00. This check was endorsed by L. R. Bentson
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and delivered to American Business Credit Corpo-

ration in payment of its above-mentioned loan in

said amoimt. Attached hereto, marked Exhil^it 10,

is a photostatic copy of said check.
*****

22. On or about Jime 20, 1946 the petitioner

Niederkrome sold and transferred his stock in the

corporation to the petitioner Schneider, because the

Interstate Commerce Commission took the position

that he could not be on the boards of tv^o interstate

carriers and that he should give up his interest in

Oregon Motor Stages.

23. A special meeting of the Board of Directors

of the corporation was held in Portland, Oregon, on

July 9, 1946. Except for formal beginning and end-

ing, the following is a copy of the minutes of said

meeting

:

''The following Directors were present: E. Royce,

F. C. Niederkrome and Robt. T. Jacob.

The meeting was called to order by the President

who stated that it had been called for the purpose

of acting upon the resignation of P. C. Meder-

krome as Director and Treasurer. Mr. Niederkrome

advised that he had disposed of his stock in the

company to Mr. A. L. Schneider, and that he was

submitting his resignation in writing, which resig-

nation was dated Jime 20, 1946. After a discussion

of the matter, upon motion duly made and seconded,

the resignation of Mr. Mederkrome as Director and

Treasurer of the company was accepted and ordered

filed of record.

tThe
chair then announced that nominations for a
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new Director were in order. Upon motion duly-

made and seconded, A. L. Schneider was thereupon

elected as Director to serve imtil the next annual

meeting or until his successor is appointed."

24. The petitioner Xiederkrome has not been a

stockholder, officer or director of the corporation

since Jime 20, 1946. From the time the petitioners,

E. Royce, B. Royce, Jacob and Schneider acquired

their stock to the present time, they have continued

to be stockholders of the coi-poration, and for sev-

eral yeai^s l:>eo:inning July 2, 1945, E. Royce and

Jacob were officei-s and directoi*s of the cor[X)ration.

The petitioner, B. Royce, has never been either an

officer or director of the coi^poration. Schneider was

an officer and/or director for several years begin-

ning March 11, 1946.

25. On July 19, 1945 Oregon Motor Stages issued

its check, No. 7-60, in the amoimt of $4,315.07 which

is made payable to George W. Davidson, the then

Vice-President and General Manager of the Amer-

ican Business Credit Coii:)oration, PoHland.

George W. Davidson is now deceased. The amomit

of $4,315.07 was charged on the books of the corpo-

ration to account Xo. 4620 and represented the fi-

nance servicing fee charged hj Da^'idson on the

aforesaid loan of $350,000.00. Attached hereto as

Exhibit C is an invoice dated July 17, 1945 relating

to said finance sei-vicing fee. On Sex>tember 17, 1945

Oregon ^lotor Stages issued its check in the amoimt

of $3,739.73 which was made payable to the Amer-

ican Business Credit Corporation, Portland, for in-

terest due and o^\'ing on the aforesaid loan of $350,-
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000.00. Attached hereto as Exhibits D and E are

photostat copies of page 549 (dated July 20, 1945)

ajid page 595 (dated September 17, 1945) of the

cash receipts rei:>ort of the American Business

Credit Corporation showing the receipt by that cor-

poration of the amounts of $4,315.07 and $3,739.73.

Also attached hereto as Exhibits F and G are the

bank statement of American Business Credit Cor-

poration (in accoimt with the U. S. National Bank
for the month of September 1945) and an accoimt

entitled "Royce and Bentson" on the ledger sheet

of American Business Credit Corporation reflecting

the entries relating to the aforesaid loan of $350,-

000.00, and the payment of said loan together with

the interest and finance servicing fee.

* ?<• * * *

EXHIBITS

All the exhibits herein mentioned, except Exhibit

A, may be offered and received in evidence at the

trial of the above entitled cases without further

identification or authentication; subject, however,

to such objections as counsel makes thereto at the

trial on the ground of competency, relevancy, or

materiality. All said exhibits (except Exhibit A)
shall be considered as having been offered and

received in evidence in these cases unless objec-

tion is made thereto and the objection is sustained.

Exhibit A is not attached hereto. Said exhibit

may be offered in evidence at the trial of the above

entitled cases without further identification or au-

thentication, subject, however, to any and all other
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objections as counsel may make thereto at the trial

of said cases.

Additional Evidence

Each of the parties hereto reserves the right to

supplement the facts herein set forth with evidence

at the trial.

/s/ RANDALL S. JONES,
Counsel for Petitioners.

/s/ JOHN P. BARNES,
Chief Counsel, Internal Revenue Service, Counsel

for Respondent.

[Endorsed] : T.C.U.S. Filed May 14, 1955.

[Title of Tax Court and Docket Nos. 51526-7.]

SUPPLEMENTAL STIPULATION OF FACTS

The following supplemental stipulation of facts

was entered into by and betsveen the parties hereto,

by their respective attorneys of record, on May
20, 1955, in lieu of a deposition which originally

was to be taken pursuant to permission granted by

Judge Ernest H. VanFossan of The Tax Court of

the United States on May 16, 1955 in Portland,

Oregon at the conclusion of the hearing of Ezra

Royce, et al vs. Commissioner of Internal Revenue,

Docket Nos. 51491, 51526, 51527, 51528, 51529, 51531

and 51533. The facts stipulated below are true

and the same may be so considered and accepted by

the Court as offered in evidence by the parties:

1. Copy of agreement executed January 11, 1947
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by the petitioner E. Royce and certain individuals,

namely, Roy K. Magney and Harvey F. Stone, is

attached hereto and made a part hereof as Exhibit

45-SSSS.

2. Copy of escrow agreement executed March

18, 1947 by the petitioner E. Royce, Harvey F.

Stone and Roy K. Magney is attached hereto and

made a part hereof as Exhibit 46-TTTT.

3. Copy of statement of receipt and distribution

of common stock of Alder Gold-Copper Company
hj E. Royce, trustee, certified to by Roy K. Mag-

ney, secretary of Alder Gold-Copper Company, is

attached hereto and made a part hereof as Exhibit

47-ITUUU.

4. No shares of the common stock of Alder Gold-

Copper Company were received by the petitioner

E. Royce during 1947 and 1948, and the petitioner

E. Royce realized no income in respect thereof in

said years.

5. In 1949 the petitioner E. Royce received 134,-

148 shares of the common stock of Alder Gold-

Copper Company as compensation for services

rendered in connection with the agreements at-

tached hereto as Exhibits 45-SSSS and 46-TTTT.

The shares of common stock of Alder Gold-Copper

Company received by the petitioner E. Royce in

1949 had a fair market value in that year of $0.07%

per share or a total value of $10,061.10. The receipt

of this stock by the petitioner E. Royce constituted

taxable income to him in 1949 and is to be included

by him as ordinary income for that year.

6. The petition filed in Docket No. 51526 may
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be amended in such manner as may be necessary

to conform to the proof in the light of this supple-

mental stipulation of facts.

/s/ RANDALL S. JONES,
Attorney for Petitioners.

/s/ JOHN POTTS BARNES,
Chief Counsel, Internal Revenue Service, Attorney

for Respondent.

[Endorsed] : T.C.U.S. Filed June 1, 1955.

T. C. Memo. 1956-255

Tax Court of the United States

Fred C. Niederkrome, et al.,* Petitioners, vs. Com-

missioner of Internal Revenue, Respondent.

Docket Nos. 51491, 51526, 51527, 51528, 51529,

51531, 51533. Filed November 16, 1956.

MEMORANDUM FINDINGS OF FACT AND
OPINION

1. Held, L. R. Bentson was not a bona fide par-

ticipant in the transactions leading up to the acqui-

sition by petitioners of the stock of Oregon Motor

Stages and was not a bona fide stockholder in such

* Proceedings of the following petitioners are
consolidated herewith: E. Royce and Dora F.
Rovce, Docket No. 51526; Ezra Royce, Docket No.
51.527; B. Royce, Docket No. 51528"; Estate of Isa-

bel le H. Royce, Deceased, B. Royce, Executor,
Docket No. 51529; Robert T. Jacob and Agnes C.

Jacob, Docket No. 51531; and Albert L. Schneider
and Bertha Schneider, Docket No. 51533.
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company. Held, further, for failure of proof of

error, respondent's determination that the corporate

distributions by Oregon Motor Stages, in retire-

ment of 350 shares of its stock issued in the name

of L. R. Bentson and in payment of certain inci-

dental expenses, were made at a time or under such

circumstances as to be essentially equivalent to

dividends taxable to petitioners, is approved.

2. Payments by Burnside Realty, Inc., during

the years 1944 through 1949, under a certain lease

agreement with option to purchase held not to con-

stitute taxable income to E. Royce.

3. Held, the sum of $20,000 withdrawn by E.

Royce in 1945 from Hippodrome Amusement Com-

pany was not received by him as a loan.

4. Held, Dora F. Royce was not a bona fide part-

ner, for tax purposes, of the Yellow Cab Company
of Portland during the years 1944 through 1947

and of the Yellow Cab Company of Seattle during

the years 1945 through 1947.

5. Held, Emiice M. Royce, or the trust of which

she was beneficiary, was not, during the years in-

volved, a bona fide partner in the Yellow Cab Com-
pany of Seattle.

6. Held, the sales in 1947 by the Yellow Cab

Company of Portland of used taxicabs were under-

stated in the amount of $4,525.

Randall S. Jones, Esq., for the petitioners.

John D. Picco, Esq., for the respondent.

Van Fossan, Judge: Respondent determined de-

ficiencies in income tax of the petitioners for years

and in amounts as follows:
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Addition to Tax under

Year Deficiency Sec. 294(d) (2) Sec.293(b)

Fred C. Niederkrome. Docket No. 51491

1945 $ 32,348.48 8 1,940.07

E. Royce and Dora F. Royce, Docket No. 51526

1948 8 73.966.90

1949 35,145.26

Ezra Royce, Docket No. 51527

1944 8 74.286.82

1945 495,661.69 831,467.14

1946 143,714.83

1947 112,261.13 7,011.97 856,130.57

B. Royce, Docket No. 51528

1945 S 20.399.28 8 2,005.84

1947 8.421.34

Estate of Isabelle H. Royce, Deceased,

B. Royce, Executor, Docket No. 51529

1945 S 31,913.80 S 2,588.89

1946 11.435.22

1947 8.421.36

Robert T. Jacob and Agnes C. Jacob, Docket No. 51531

1945 S 66,977.56 8 4,035.66

Albert L. Schneider and Bertha Schneider, Docket No. 51533

1945 8 21.157.87 8 1.102.38

1948 2,348.28

1949 722.40

Three additional dockets initially involved in

these proceedings have been settled by stipulations

of the parties and decisions entered in accordance

"with such stipulations. The applicability of the

additions to tax determined by respondent under

section 294(d)(2), Internal Revenue Code of 1939,

for substantial underestimate of tax is now con-

ceded by the respective petitioners involved. Re-

spondent abandons his determination of the so-
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called fraud penalty for the year 1947 in Docket

No. 51527 and concedes the inapplicability thereof

to the petitioner therein. Various other issues

raised in the pleadings have also been settled by

stipulation and adjustments resulting therefrom

will be reflected in the Rule 50 recomputations con-

sequent herein.

Six issues remaining and submitted to the Court

for decision are:

(1) Whether the disbursements by Oregon Motor

Stages in 1945 from its surplus account, in retire-

ment of 350 shares of its stock and in payment of

certain incidental expenses, under circumstances

here present, constituted distributions essentially

equivalent to taxable dividends, within the scope

of section 115(g), Internal Revenue Code of 1939,

taxable to petitioners in Docket Nos. 51491, 51527,

51528, 51529, 51531 and 51533, or, in the alterna-

tive, to the petitioner in Docket No. 51527;

(2) "Wliether ceii:ain payments made by Burnside

Realty, Inc., during the years 1944 to 1949, inclu-

sive, constituted taxable income to petitioner in

Docket No. 51527;

(3) Whether the disbursement of $20,000 on De-

cember 28, 1945, from the Hippodrome Amusement

Company was received by petitioner in Docket No.

51527 as a dividend or as a loan;

(4) Whether, during the years 1944 through

1947, the co-petitioner in Docket No. 51526, Dora

F. Royce, was, for tax purposes, a bona fide mem-
ber of the partnerships doing business as Yellow

Cab Company of Portland and Yellow Cab Com-

pany of Seattle;
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(5) AVhother the minor daughter of petitioners

in Docket No. 51526 and petitioner in Docket No.

51527, or the trust of which she was beneficiary,

was, during the years 1945 through 1949, a bona

tide member for tax purposes of the partnership

doing business as Yellow Cab Company of Seattle;

(6) Whether the Yellow Cab Company of Port-

land, a partnership, imderstated its reported sales

of used taxicabs for the year 1947, and, if so, the

amount thereof.

General Findings of Fact

All stipulations of fact filed herein by the parties

are adopted and, by this reference, made a part

hereof.

The petitioner in Docket No. 51491 is Fred C.

Niederkrome, who, during the taxable year 1945,

was a resident of Portland, Oregon.

The i:>etitioners in Docket No. 51526 are Ezra

Royce and his wife, Dora F. Royce, who, during

the years 1944 through 1949, resided in Portland,

Oregon. Ezra Royce, sometimes called Roy Royce

and Avho will hereinafter be referred to as E. Royce,

is also the petitioner in Docket No. 51527.

B. Royce, who, during the years 1945 through

1947, was resident in Vancouver, "Washington, is

the petitioner in Docket No. 51528, and the estate

of his deceased wife, Isabelle H. Royce, is the peti-

tioner in Docket No. 51529.

The petitioners in Docket No. 51531 are Robert

T. and Agnes C. Jacob, husband and wife, who, dur-

ing 1945, the year involved therein, were residents

of Portland, Oregon.
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Albert L. Schneider and his wife, Bertha Schnei-

der, are the petitioners in Docket No. 51533. Dur-

ing 1945, 1948 and 1949, the taxable years involved

therein, Albeii; and Bertha resided in Clackamas

County, Oregon.

For the years respectively involved in the afore-

mentioned proceedings, all petitioners filed their in-

dividual or joint returns on a cash receipts and dis-

bursements method of accounting and on a calen-

dar year basis. In each case, such returns were

filed with the then collector of internal revenue for

the district of Oregon at Portland, except those re-

turns involved in Dockets numbered 51528 and

51529, which returns were filed with the then col-

lector of internal revenue for the district of Wash-

ington at Tacoma.

Issue 1.

Findings of Fact

The Oregon Motor Stages (hereinafter called

Stages) was organized as an Oregon corporation

in 1931, and in 1945 was the largest intrastate bus

company operating in Oregon. Stages operated its

motor busses as a public carrier pursuant to a per-

manent franchise under the rules and regulations

of the Interstate Commerce Commission. In June,

1945, the issued and outstanding capital stock of

Stages consisted of 750 shares of common stock

owned as follows:

250 shares by L. D. Jones

250 shares by T. D. Wilson

250 shares by R. W. Lemon or members

of his family.
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During April or May, 1945, Schneider, after con-

tacting the stockholders of Stages, advised E. Royce

that the stock of the corporation was for sale.

Promptly thereafter, E. Royce and Jacob entered

into discussions with various individuals and the

stockholders in regard to the purchase of the stock

based upon a price of $1,000 per share. As a result

of the negotiations, they and B. Royce, Nieder-

krome and Jacob expressed a willingness to pur-

chase a total of 400 shares. Negotiations were con-

ducted with other indi\dduals concerning the pur-

chase of the remaining 350 shares of the stock.

They were financially able to acquire the shares

])ut declined to participate in the venture. Con-

sideration of giving Stages an option to purchase

the 350 shares developed at that time to the point

of drafting an agreement for that purpose. Dur-

ing the middle or latter part of June, 1945, L. R.

Bentson visited Portland and was consulted about

the venture.

Bentson, born in 1869, was an American citizen

and resided in Canada after 1906. He was an uncle

of E. Royce, B. Royce and Fannie Orsen, whom he

visited about once a year during a stay of 4 or 5

days in Portland.

Bentson was not a man of expensive habits or a

lavish spender. He and his wife lived modestly in

a small house in Vancouver, B.C., which was valued

at $4,200 at the time of his death in April, 1950.

He left an estate of $33,673.06 to Fannie Orsen.

He owned a house and garage in Vancouver, which

he rented in 1945 for $20 and $12 per month,



Commissioner of Internal Revenue 223

respectively. Bentson invested small amounts of

money in Canadian securities and made regular

small deposits to his bank account, which, on Aug-

ust 14, 1945, aggregated $6,539.42. Wliat funds

he had were said to be blocked by wartime re-

strictions in Canada.

Prior to June 20, 1945, application for loan of

$350,000 was made by E. Koyce to American Busi-

ness Credit Corporation, an Oregon corporation

doing business in Portland, Oregon, (hereinafter

sometimes called ABC-Portland). The application

was duly submitted to the parent company, Ameri-

can Business Credit Corporation (Jiereinafter some-

times referred to as ABC-Delaware), a Delaware

corporation, at its offices in New York City, for

approval. ABC-Portland was dissolved or aban-

doned about 1949 and its records transferred to the

main office of the parent company in New York.

The application for loan of $350,000 was considered

by the Executive Committee of the parent company

on June 20, 1945, the pertinent portion of the min-

utes of which committee reads as follows:

Mr. Davidson and Mr. Ebe then submitted an ap-

plication on behalf of ABC-Portland. A grouj) of

outstanding individuals in Portland, headed by

Messrs. Barney & Roy Royce and Robert Jacob,

desire to purchase the entire capital stock of Ore-

gon Motor Stages, largest intra-state bus company

operating in Oregon. Capital stock consists in all

of 750 shares Conunon, par value $100.00 per share,

book value $537.00 per share. The stock is to be

acquired for a price of $750,000. The purchasers
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intend to buy 400 shares for $400,000, with their

ovm funds. They ask that we extend a line of credit

of $350,000, the balance of the purchase price of

the Oregon Motor Stages stock. We are asked to

lend Mr. Roy Royce, personally, the sum of $350,-

000, on his note, to be secured by all of the capital

stock of Oregon Motor Stages. Our loan to be

repaid in 90 days or adjusted as conditions war-

rant. Mr. R. Royce 's personal statement reflects a

net worth of $1,366,000.00. Retiring stockholders

will guarantee to R» Royce and his associates that

the worth of Oregon Motor Stages is not less than

the figure shown on the company's 4/30/45 state-

ment. A fee of $5,000 plus 5% per annum on cash

for every 90 days is charge contemplated.

The Conunittee reviewed in detail the financial

condition of Oregon Motor Stages as of 12/30/44

and 4/30/45 and its operating results for 1944. Mr.

Davidson was questioned in respect to the proposed

transaction and Mr. Dick's opinion was received.

After consideration and full review, the Committee

unanimously approved the credit line requested,

subject to ap]iroval of coimsel, and the sollowing

[sic] stipulations:

1. Subject to imanimous approval of full Port-

land Committee.

The sale and purchase of the 750 shares of capi-

tal stock of Stages was consummated on July 2,

1945, at which time the former shareholders trans-

ferred 750 shares of stock in such manner that each

of the petitioners next named and L. R. Bentson re-
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ceived certificates for the number of shares indi-

cated after their respective names:

Niederkrome 55

E. Royce 145

B. Royce 50

Robert T. Jacob 100

A. L. Schneider 50

L. R. Bentson 350

Total 750

All of the certificates of stock received by the

persons named above were immediately endorsed

in blank and turned over to a representative of

ABC to secure the loan from tliat company of

$350,000, Bentson giving his receipt to each of the

others for their respective stock certificates, "such

stock being loaned to me to be pledged to American

Business Credit Corporation as collateral to loan

this day made to me for the purchase of Three

Hundred Fifty (350) shares of the common capital

stock of said company." On the same date, July

2, 1945, ABC issued its check for $350,000 payable

to L. R. Bentson and E. Royce. The payees in turn

executed a note dated July 2, 1945, in the amount

of $350,000, secured by all of the capital stock of

Stages, and reading as follows:

$350,000.00 Portland, Oregon, July 2, 1945.

On or before ninety (90) days after date, for

value received, we, jointly and severally, promise to

pay to the order of American Business Credit Cor-

poration Three Hundred Fifty Thousand and
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no/100 ($350,000.00) Dollars, with interest from

date hereof, payable monthly on the first day of

each month hereafter, at the rate of 5 per cent per

annum. Principal and interest payable in lawful

money of the United States of America at the of&ce

of American Business Credit Corporation, Pacific

Building, Portland, Oregon; and as collateral se-

curity for the payment of this note we, jointly and

severally, herewith deposit and pledge with said

American Business Credit Corporation 750 shares

of the capital stock of Oregon Motor Stages, an

Oregon corporation, evidenced by the following

certificates: certificate 72 for 145 shares; certificate

73 for 100 shares; certificate 74 for 55 shares; cer-

tificate 75 for 50 shares; certificate 76 for 50 shares

and certificate 77 for 350 shares; and we, jointly

and severally, empower said American Business

Credit Corporation, with option as to time and

manner, to collect or sell and deliver all or any part

of said capital stock and the certificates evidencing

the same, with or without notice to us, or either of

us, and to apply the proceeds thereof to the pay-

ment of this note with all interest due thereon,

and to the payment of all expenses attending the

sale or protesting of the said collateral; and in

case the proceeds of the sale of said collateral

shall not cover the principal, interest and expenses

we, jointly and severally, promise to pay the defi-

ciency foi-thwith after such sale; and in case suit

or action is commenced to collect this note or any

portion thereof, we, jointly and severally, promise

to pay such additional sum as the court may ad-
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judge reasonable as attorney's fees in any such

suit or action.

/s/ L. R. Bentson

/s/ E. Royce

On July 17, 1945, George W. Davidson, manager

of ABC-Portland, billed Stages for $4,315.07, an

amount which represented the ABC servicing fee

for financing the loan, the invoice reading as fol-

lows:

Portland, Oregon, July 17, 1945

Oregon Motor Stages

506 S.W. Mill Street

Portland, Oregon

In account with

Geo. W. Davidson

Pacific Bldg.

To services rendered

Fee $4,315.07

Approved for Voucher July

Charge to 4620

Credit to

Approved for Payment

O.K.

/s/ E. Royce

On July 19, 1945, Stages issued its check. No. 7-60,

in the amount of $4,315.07, payable to George W.
Davidson of ABC, in payment of the above invoice.

The payment was charged to account No. 4620, an

expense account, on the books of Stages.

Two months later, on or about August 31, 1945,

Stages received a letter dated August 31, 1945,

signed by L. R. Bentson, reading as follows:
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Vancouver, B. C.

August 31, 1945

Oregon Motor Stages,

Portland, Oregon

Gentlemen

:

I hereby offer to sell to Oregon Motor Stages my
Three Hundred Fifty (350) shares of stock in the

Company for cash at the price of One Thousand

Dollars ($1,000.00) per share, total price Three

Hundred Fifty Thousand Dollars ($350,000.00).

You are to have thirty days in which to close the

transaction, but it is understood between us that

you will make every reasonable effort to do so

within a lesser time.

I represent and warrant that my 350 shares of

stock are free and clear of encumbrances, save and

except for a note in the sum of $350,000.00 payable

to the American Business Credit Corporation and

the transfer will ])e made upon the sole condition

that your Company assume and pay the amoimt of

interest that is due and owing from me to said

corporation on account of this note.

My object in desiring to dispose of this stock is

that the sudden end of the war has made a great

difference in my plans, and on this account I desire

to be relieved of my obligation to the said Ameri-

can Business Credit Corporation.

Veiy truly yours,

/s/ L. B. Bentson

August 31, 1945.
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The above offer is hereby accepted.

Oregon Motor Stages

/s/ By E. Royce,

President.

In drafting the foregoing letter, the place of the

addressor in the letterhead was first typed in as

"Vancouver, Washington," then the word "Wash-

ington" was erased and "B.C." substituted in its

place.

A joint and special meeting of the stockholders

and directors of Stages was held on September 5,

1945, at which time such letter was considered.

Bentson was one of the stockholders present at the

meeting, the minutes of which meeting read in part

as follows:

The President, E. Royce, presided and Secretary

Robert T. Jacob kept a record of the proceedings.

Consideration was then given to the written offer

of stockholder, L. R. Bentson, datfed August 31,

1945, copy of which is attached to these minutes.

The president then canvassed each and every

stockholder present, either in person or by proxy,

and each and every share of stock present, either

in person or by proxy, except the 350 shares owned

by stockholder, L. R. Bentson, expressly waived

the right to sell their shares to the corporation.

p Thereupon consideration was given to the applic-

able Oregon statutes and the balance sheet of the

Company as at August 31, 1945 which the Presi-

dent submitted to the meeting was inspected, and

thereupon the following resolutions were adopted

by the unanimous vote of 400 shares of stock of the
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Company, stockholder L. R. Bentson, at his request,

being excused from voting

:

Whereas, express power is given in the Articles

of Incorporation of this Company to purchase its

own stock; and

Whereas, this Company has a surplus substan-

tially exceeding $350,000.00, and it is to the best

interests of the Company to use $350,000.00 of such

surplus to retire 350 shares of its issued and out-

standing capital stock at a price of $1,000.00 per

share and to use $350,000.00 of such surplus for

such purpose; and

A^Hiereas, such purchase may be made without in-

jury to the existing creditors and all of the stock-

holders of the Company, except stockholder L. R.

Bentson, have waived their priority and have con-

sented that the 350 shares belonging to L. R. Bent-

son shall be so purchased and retired; and

Whereas, said stock so purchased should be can-

celled and the capital stock of the Company reduced

in the amount of $35,000.00, Now, Therefore,

Be It Resolved: That this Company shall pur-

chase and retire 350 shares of stock belonging to L.

R. Bentson at the price of $1,000.00 per share out

of its surplus, and that the stock so purchased shall

be cancelled; and

Further Resolved: That the capital stock of this

Company be reduced from $75,000.00, divided into

750 shares of the par value of $100.00 each, to $40,-

000.00 divided into 400 shares at the par value of

$100.00 each, and that the Secretary be and he is

hereby instructed and directed to file with the
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Corporation Commissioner of Oregon an appropri-

ate certificate and affidavit of such reduction in cap-

ital stock, as required by law.

There being no further business to come before

the meeting, it was duly adjourned.

On September 6, 1945, Stages purchased and re-

tired 350 shares of capital stock, and on the same

date issued its check in the amoimt of $350,000,

payable to L. R. Bentson. The check was endorsed

by Bentson and delivered to ABC-Portland in pay-

ment of the loan. The payment of $350,000 was

recorded on the books of Stages as a debit to sur-

plus of $315,000 and a debit to capital stock of

$35,000. On September 17, 1945, Stages issued its

check in the amount of $3,739.73 to ABC-Portland,

for interest due and owing on the loan of $350,000.

This payment was charged to interest expense on

the books of Stages. On April 2, 1946, the corpora-

tion commissioner of the State of Oregon issued

to the corporation its certificate of decrease in the

capital stock of the corporation from an authorized

capital stock of $75,000 to an authorized capital

stock of $40,000.

Bentson did his own bookkeeping. In his day

book Bentson listed in detail items of income and

expense, and purchase and sale of securities. It

contained numerous entries on stocks purchased and

sold by him during the ensuing years, including the

year 1945. It did not contain any entries reflecting

the purchase or sale of Stages stock in 1945.

L

Bentson was neither an officer nor a director of
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Stages, and he did not participate in the operation

of the corporation. Schneider was general manager,

vice president and director, and the only one who

was actually active in the company's affairs. Jacob

was secretary and director. E. Royce was president

and director. Niederkrome was treasurer and di-

rector. E. Royce, Jacob and B. Royce paid for their

Stages stock out of their own funds. Schneider

paid for his 50 shares with his own money, al-

thougli E. Royce advanced him $50,000 for the

purpose for a few days. E. Royce advanced Nieder-

krome $55,000 for his 55 shares, and Niederkrome

gave him a note for $55,000. On Jime 20, 1946,

Niederkrome transferred his 55 shares to Schneider

at the same price. Schneider paid several thousand

dollars on account of the stock and gave a note to

E. Royce for the balance. Niederkrome 's unpaid

note to E. Royce was cancelled, and Schneider's

note remained impaid until the subsequent liquida-

tion of Stages, when a compensatory offset was

made against it as among the stockholders.

During the respondent's investigation, Nieder-

krome confided to respondent's agents that he

thought the corporation had obtained the loan from

ABC. When the stock in the name of Bentson was

offered for sale to Stages on August 31, 1945, no

serious effort was made to interest other purchasers

in buying the stock. The availability of the Stock

for sale in September of 1945 was communicated by

vSchneider to one of the individuals foiTnerly in-

terested in buying it and Schneider was informed

by this individual that he was no longer interested.
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Stages was in good financial condition in 1945

and had a very fine earning record. It had paid

substantial dividends in the years prior to 1945. Al-

though its bus equipment was becoming somewhat

worn, due to the wartime conditions, it had a large

reserve available for the purchase of additional

equipment; it was doing an excellent business; its

gross earnings were in excess of $1,000,000 per year,

and in two years were in excess of $2,000,000. The

petitioners were optimistic about the post-war fu-

ture of Stages. It was their opinion that the com-

pany would prosper after the war, despite an ex-

pected decline in revenues as a result of the loss

of military business. They thought that wage rates

would be reduced, and the population of Oregon

doubled, within the next 10 years. They regarded

Stages as a very profitable venture, one which pre-

sented an excellent opportunity for a good, solid

bus operation. Stages had an earned surplus in

excess of $350,000 at the time of the stock redemp-

tion on September 6, 1945.

The balance sheets of Stages as of December 31,

1944, and December 31, 1945, disclosed the following

financial condition:

December 31, December 31,

Assets 1944 1945

Cash $ 199,552.11 $236,426.54

Receivables 72,661.57 66,898.37

Inventory 13,507.03 20,699.29

Investments (Govt, bonds) 546,172.58 755.61

Deferred charges 14,514.55 11,413.81

Capital assets (less reserve).. 447,692.55 504,515.50

Other assets 136,218.05 73,066.31

Total Assets $1,430,318.44 $913,775.43
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December 31, December 31,

Liabilities 1944 1945

Payables $ 227,559.84 $263,390.42

Accrued expenses 655,043.98 416,750.83

Other liabilities 1,161.84 91,164.84

Total Liabilities $ 883,765.66 $771,306.09

Net Worth

Common stock $ 100,000.00 $ 40,000.00

Undivided profits 446,552.78 102,469.34

Total Net Worth 8 546.552.78 $142,469.34

There was no diminution of or curtailment in the

corporate activity and business of Stages as a re-

sult of the stock redemption. The coi'poration con-

tinued to operate under its pennanent franchise

under the Interstate Commerce Commission, and

it continued to serve the people who desired to use

its facilities.

In 1945, Stages expended cash and incurred a

long-teiTn obligation of $90,000 for the purchase of

new bus equipment costing $179,940.71, of which

cost $155,945.71 was expended prior to petitioners'

and Bentson's acquisition of Stages stock. In 1945,

also, depreciation on Stages' equipment amounted

to $119,564.23, and busses costing $74,404.12, hav-

ing a depreciated basis of $3,877.87, were sold for

a not profit of $18,903.83. In 1946, Stages pur-

chased new bus equipment costing $183,009.33, and

increased its long-term obligations to $155,000. De-

preciation on Stages' equipment in 1946 amounted

to $124,673.58, and busses costing $148,951.47, and
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having a depreciated basis of $700, were sold for

a net profit of $44,565.81. During 1947, Stages ac-

quired new bus equipment costing $147,862.99 and a

new building costing $103,390.33; it increased its

long-term obligations (equipment) to $184,934.91;

and it incurred a new long-term obligation (build-

ing) of $71,000. Depreciation on Stages' equipment

in 1947 amounted to $138,637.85 and busses costing

$56,722.11, and having a cost basis of $450, were

sold for a profit of $9,990.24.

The gross revenues and cumulative undivided

profits of Stages for the years 1945 to 1948, in-

clusive, were as follows:

Cumulative

Undivided Profits

Year Revenues at End of Year

1945 $2,387,331.82 $102,469.34

1946 1,802,712.13 202,356.07

1947 2,072,584.49 236,983.53

1948 1,756,559.03 218,500.09

{

k

stages did not declare or pay dividends to its

stockholders in 1945 and 1946, or in any other

year under the operation of the petitioners. The

taxable net income of Stages for 1945 and 1946 was

$426,885.28 and $153,318.31, respectively. In answer

to Question No. 8 on the income tax return of

Stages for the year 1946 concerning the retention

of over 70 per cent of the earnings and profits, the

following reason was given:

Company is replacing equipment badly worn

through the war use and is buying other equip-

ment to better service. Needs all funds for

further expansion.
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The record fails to overcome the determination of

respondent that Bentson was not a bona fide par-

ticipant in the transactions leading up to the ac-

quisition of Stages stock and was not a bona nde

stockholder in Stages at all times material.

The respondent's determination that the corpor-

ate distributions by Stages, in retirement of the

350 shares of its stock issued in the name of Bent-

son and in payment of certain incidental expenses,

were made at a time or under such circumstances as

to be essentially equivalent to dividends taxable to

petitioners, is not overcome by the evidence of rec-

ord.

Opinion

The issue presented involves the status of the

$350,000 disbursed by Stages in retirement of the

350 shares of capital stock issued in the name of

Bentson and the smaller amoimts dislmrsed to cover

the interest and incidental expenses attendant upon

the note for $350,000 signed by Bentson and E.

Royce and payable to ABC. That is to say, the ques-

tion is whether these disbursements are to be con-

sidered essentially equivalent to dividends within

the meaning of section 115(g) of the 1939 Code ^

^ Sec. 115. Distribution by Corporations.*****
(g) Redemption of Stock.—If a corporation can-

feels or redeems its stock (whether or not such stock
was issued as a stock dividend) at such time and in

such manner as to make the distribution and can-
collation or redemption in whole or in joaii: essen-

tially equivalent to the distribution of a taxable

dividend, the amount so distributed in redemption
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and whether, as determined by respondent, such dis-

bursements are taxable to the petitioners or, in the

alternative, taxable solely to E. Royce.

In sujoport of his determination, respondent

argues that the petitioners purchased the Stages

stock with the funds which they in substance bor-

rowed from ABC, which fimds were later repaid

with those obtained from Stages; that the indebt-

edness was incurred by and for the benefit of peti-

tioners and that its payment by the corporation con-

stituted a dividend to them. Respondent would thus

ignore the presence of Bentson in the transactions

as being no more than a straw man for the peti-

tioners, collectively or, in the alternative, for E.

Royce, individually. Respondent invokes the well

established concept that the use of corporate in-

come for the personal benefit of the stockholders, as

distinguished from benefit to the corporate enter-

prise, constitutes a taxable dividend to the stock-

holders so benefited. See H. F. Wall v. United

States, 164 F. 2d 462; Holloway v. Commissioner,

203 F. 2d 566, affirming a Memorandum Opinion of

this Court; Woodworth v. Commissioner, 218 F 2d

719, affirming a Memorandum Opinion of this

Court. See, also, 1 Mertens, Law of Federal Taxa-

tion, sec. 9.08, and cases cited therein.

On the other hand, petitioners maintain that

Bentson was a bona fide participant in the trans-

actions as they actually transpired and that the

or cancellation of the stock, to the extent that it

represents a distribution of earnings or profits ac-

cumulated after February 28, 1913, shall be treated
as a taxable dividend.
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The record fails to overcome the determination of

respondent that Bentson was not a bona fide par-

ticipant in the transactions leading up to the ac-

quisition of Stages stock and was not a bona nde

stockholder in Stages at all times material.

The respondent's determination that the corpor-

ate distri])utions by Stages, in retirement of the

350 shares of its stock issued in the name of Bent-

son and in payment of certain incidental expenses,

were made at a time or under such circumstances as

to be essentially equivalent to dividends taxable to

petitioners, is not overcome by the evidence of rec-

ord.

Opinion

The issue presented involves the status of the

$350,000 disbursed by Stages in retirement of the

350 shares of capital stock issued in the name of

Bentson and the smaller amounts disbursed to cover

the interest and incidental expenses attendant upon

the note for $350,000 signed by Bentson and E.

Royce and payable to ABC. That is to say, the ques-

tion is whether these disbursements are to be con-

sidered essentially equivalent to dividends within

the meaning of section 115(g) of the 1939 Code ^

* Sec. 115. Distribution by Corporations.*****
(g) Redemption of Stock.—If a corporation can-

cels or redeems its stock (whether or not such stock
was issued as a stock dividend) at such time and in
such manner as to make the distrilDution and can-
cellation or redemption in whole or in part essen-

tially equivalent to the distribution of a taxable
dividend, the amount so distributed in redemption
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and whether, as determined by respondent, such dis-

bursements are taxable to the petitioners or, in the

alternative, taxable solely to E. Royce.

In support of his determination, respondent

argues that the petitioners purchased the Stages

stock with the funds which they in substance bor-

rowed from ABC, which fimds were later repaid

with those obtained from Stages; that the indebt-

edness was incurred by and for the benefit of peti-

tioners and that its payment by the corporation con-

stituted a dividend to them. Respondent would thus

ignore the presence of Bentson in the transactions

as being no more than a straw man for the peti-

tioners, collectively or, in the alternative, for E.

Royce, individually. Respondent invokes the well

established concept that the use of corporate in-

come for the personal benefit of the stockholders, as

distinguished from benefit to the corporate enter-

prise, constitutes a taxable dividend to the stock-

holders so benefited. See H. F. Wall v. United

States, 164 F. 2d 462; Holloway v. Commissioner,

203 F. 2d 566, affirming a Memorandum Opinion of

this Court; Woodworth v. Commissioner, 218 F 2d

719, affirming a Memorandum Opinion of this

Court. See, also, 1 Mertens, Law of Federal Taxa-

tion, sec. 9.08, and cases cited therein.

On the other hand, petitioners maintain that

Bentson was a bona fide participant in the trans-

actions as they actually transpired and that the

or cancellation of the stock, to the extent that it

represents a distribution of earnings or profits ac-
cumulated after February 28, 1913, shall be treated
as a taxable dividend.
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redemption of the stock issued in Bentson's name

was all that it was represented to be, i.e., a valid

redemption or cancellation of all of the stock of

one stockholder as is contemplated by the provisions

of Regs. Ill, sec. 29.115-9, reading in part as fol-

lows:

The question whether a distribution in connection

with a cancellation or redemi:)tion of stock is essen-

tially equivalent to the distribution of a taxable

di^idend depends upon the circiunstances of each

case. A cancellation or redemption by a corporation

of a portion of its stock pro rata among all the

shareholders will generally be considered as effect-

ing a distribution essentially equivalent to a divi-

dend distribution to the extent of the earnings and

profits accumulated after February 28, 1913. On the

other hand, a cancellation or redemption by a cor-

poration of all of the stock of a pariicular share-

holder, so that the shareholder ceases to be inter-

ested in the affairs of the corporation, does not

effect a distribution of a taxable dividend. * * *

The so-called ''net effect" test, announced in

Flanagan v. Helvering, 116 F. 2d 937, has been

relied upon by certain of the courts to establish

taxability as dividends. The motive for the distri-

bution is a factor for consideration in determining

whether a legitimate business purpose was the basis

for the redemption. Keefe v. Cote, 213 F. 2d 651

;

Estate of Henry A. Golwynne, 26 T.C.—(September

28, 1956). The question in the final analysis must
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turn on the facts. The respondent having determined

that the redemption was within the terms of the

applicable statute, the burden of petitioners was to

establish error in that conclusion. Careful consid-

eration of all of the evidence fails to convince us

that they have met that burden. Reference to some

of the reasons for so concluding may be helpful.

The stockholders remaining after the redemption,

who, with the representative of B. Royce, are peti-

tioners, had no desire to acquire in excess of 400

of the 750 shares of stock of Stages. A plan was con-

sidered to have Stages acquire the remaining 350

shares and a form of agreement was drafted for

that purpose. At that point of the negotiations,

Bentson, according to testimony of petitioners, be-

came interested in the venture and, after consider-

ing the matter, agreed to purchase the shares. The

bona fides of his participation in the venture is a

basic issue.

Although there is testimony that Bentson made

a fortune in gold mining in Alaska, proof is lack-

ing that in July 1945 he had a net worth ample to

undertake the purchase of stock of a selling price

of $350,000. Whatever the legal consequences, it is

established that his funds were blocked in Canada.

The small estate left by him in 1950, at the age of

about 80 years, is some evidence against the con-

tention that he was a man of wealth 5 years earlier,

particularly in the light of his refusal to render a

net worth statement to an agent of respondent

when called upon to do so during the course of his
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investigation. He was careful to record small trans-

actions in books personally kept by him but he made

no entry of the purchase of stock of Stages. With-

out some explanation for his failure to record the

stock purchase, there is ground for inferring that

he did not at the time regard himself as a bona

fide stockholder.

The contention of petitioners is based, in part,

upon an assertion that Bentson applied for and was

granted a loan of $350,000 by ABC to provide him

with cash to make the purchase. There is testimony

of petitioners to that effect, but other evidence,

which we regard as much more reliable, is to the

contrary. Respondent's ^dew is that E. Royce, acting

on behalf of petitioners, applied for and negotiated

the loan.

The minutes of the executive committee of ABC-
Delaware, the parent company, stated, ''We are

asked to lend Mr. Roy Royce, personally, the sum

of $350,000." They considered and approved a loan

of that amount to ''R. Royce," secured by all of the

750 shares of stock of Stages. Bentson was not

mentioned in the corporate record of ABC and

nothing in the minutes of the meeting indicates that

Bentson ever applied for the loan or had anything

to do with it. Clearly, the loan was made to E.

Royce. He and Bentson signed the note as co-

makers. Bentson 's signature on the note was not

required by the executive committee in granting the

loan and no proof was made of subsequent action to

include him as a borrower. Thus, absent proof of
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any requirement by the lender that Bentson sign

the note as a co-maker, he would appear to have

been a mere volunteer.

Moreover, the evidence convinces us that Bentson

did not become involved in the transaction until

after application was made for the loan by Royce.

According to the testimony, Bentson became in-

terested as a participant in the venture during a

visit to Portland in June 1945 and, after an ex-

amination of Stages' financial condition and its as-

sets located in various cities, agreed to buy the

uncommitted 350 shares. But, proof is lacking that

he was in Portland before application was made to

ABC for the loan.

Bentson stayed at the home of E. Royce during

his visit. When asked at the hearuig when Bent-

son's visit was made in June, 1945, E. Royce an-

swered by testifying, ''Yes, I think about in June."

Jacob first testified that he met Bentson for the first

time at a meeting attended by him and certain of

the petitioners at the home of E. Royce during the

middle or latter part of that month, and then that

the meeting was held ''Sometime the latter part of

June. I don't recall the exact date—I remember it

was a Sunday." Schneider testified that he heard

several days before the meeting that Bentson was

interested in acquiring stock of Stages, that he first

met Bentson at the meeting, and that thereafter

he accompanied Bentson on an inspection tour of

all of the bus routes and facilities of Stages last-

ing 2% days. The precise time of the inspection

trip is not shown.
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Without more evidence in support of petitioners

on the point, we cannot find that the meeting at

the home of E. Royce occurred earlier than the

Sunday during the latter part of June 1945. The

last Simday in Jime fell on the 24th, which was

4 days after the loan application was considered by

the executive committee of the joarent company in

New York City on the submission of the matter

by Davidson, "sdce president of ABC - Portland.

Clearly, Bentson, on such facts, could not have

signed the application for the loan.

The respondent's determination rests, in part, on

a finding that E. Royce alone applied for and nego-

tiated the loan. Aside from the presumptive correct-

ness of the finding, there is ample support in the

evidence for that conclusion. And the circumstances

are such as to create an inference that he o])tained

the loan for the benefit of all of the petitioners.

The petitioners did not wish to invest more than

$400,000 of their own money in the stock. Borrowing

became either necessary or desirable to acquire the

remaining 350 shares, and to obt-ain a loan, a pledge

of all of the stock as security for the loan was re-

quired. All of the interested parties agreed to loan

their stock for that purpose and it was put up as

collateral for payment of the note evidencing the

loan concurrently with its acquisition from the sell-

ers. E. Royce thus assumed, as co-maker, primary

lial^ility for payment of the note and the other

stockholders were liable to the extent of the value

of their pledged stock. All benefited by the loan

for only with it, was all of the stock acquired.
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Aside from these considerations of the question,

we search in vain for a justifiable corporate busi-

ness reason for redeemins^ the stock. The redemp-

tion served to make available funds from sui*plus

with which to pay the outstanding note and put

petitioners in a position to repossess their stock

free of any encumbrance. The retirement of about

47 per cent of the outstanding stock gave petition-

ers, collectively, complete ownership of Stages and

increased their proportional interests in the remain-

ing assets and future earnings without any addi-

tional investment on their part.

Certainly the redemption impaired, rather than

improved, the financial condition of Stages, since

surplus was charged with $315,000 of the amount,

the same as if a dividend of that amoimt had been

paid. Stages paid substantial dividends prior to

1945 and none thereafter in spite of large earnings.

The large surplus had been built up as a reserve

for the purchase of additional equipment, and in

the tax return of Stages for 1946 a statement ap-

pears that retention of earnings was required for

replacement of worn equipment and further ex-

pansion. Long-term obligations, aggregating a large

amount, were incurred by Stages in 1945, 1946 and

1947 to provide funds for new bus eqmpment and

other assets. The need for money for these purposes

was known when the stock was redeemed. Without

the redemption of stock outstanding in the name of

Bentson, Stages would have had a reserve out of

which the property could have been purchased. It
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appears from these facts that the reduction in capi-

tal stock not only operated to the financial detri-

ment of Stages but that the stockholders were fully

aware at that tune that such would be the result.

In any event, we find no justification for concluding

under the evidence that the redemption in question

served a legitimate business purpose of Stages.

On this issue, respondent is sustained for lack of

proof of error.

As to the item of interest paid by the company

in connection with the loan of $350,000, there is in

the record insufficient proof to enable us to hold

that respondent erred in his treatment of such item.

Issue 2.

Findings of Fact,

On April 13, 1944, L. W. Hendrickson and his

wife. Sue Hendrickson, o\sTied real and personal

])roperiy located at N.AY. 21st and Bumside

Streets, Portland, Oregon. The property consisted

of an improved 2-story building. There were 7

stores on the gi'ound floor and 1 large ballroom

known as the Palais Royale Ballroom on the second

floor. The property was subject to a first mortgage

to Washington Mutual Savings Bank in the smii of

approximately $35,300. The Hendricksons were hav-

ing financial and marital troubles and in order to

carry himself through his financial difficulties, Hen-

drickson needed $10,500. The property was placed in

the hands of a realtor, I. O. Holmen, for sale. E.

Royce was interested in the Palais Royale Ball-

room, which he thought should be profitable on
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account of the war, and the great number of yoimg

men presently in Portland. He was not interested

in buying the entire property at that time, and

initially wanted only to lease the dance hall part.

On April 13, 1944, the Hendricksons executed an

option agreement pursuant to which E. Royce was

given a 5-year option to purchase the property in

question. This option provided, in part, as follows:

It is understood that said property is now under

lease for a term which will expire April 19, 1949,

and this option is upon condition and can only be

exercised after all rentals reserved in said lease

have been fully paid either at the time specified in

said lease or in advance thereof. Said rentals hav-

ing been previously fully paid, said E. Royce may
exercise this option at any time prior to April 19th,

1949, and if not exercised before the day last men-

tioned, this instrument shall on that day become

void.

It is expected that some part of the obligations

outstanding against said property and mentioned

in said lease will still remain unpaid at the expira-

tion of the term of said lease.

To exercise this option, said E. Royce shall first

pay or assume any remaining unpaid balance of

said outstanding obligations, including principal

and interest, and he shall, in addition, tender to us

or either of us a sum of money the amount of which

shall be determined in the following manner, to-Avit

:

By subtracting from the sum of $35,000,00 the

aggregate of principal of said outstanding indebt-

edness plus interest thereon to the date of exercis-
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ing said option, and the sum obtained after sub-

tracting said amount from $35,000.00 shall be the

sum to be paid to us, and nothing further shall

be required of the said E. Royce to entitle him

to conveyance of said property.

And we hereby consent, agree' and direct that a

certain deed of said real property and a bill of sale

of said personal property this day executed by us

to said E. Royce in anticipation of his exercising

said option and placed in escrow with this agree-

ment shall, upon the exercise of said option in the

manner above stated, be delivered by the escrow

agent to the said E. Royce.

Providing that if the said E. Royce shall fail to

exercise said option, as herein provided and within

the time herein provided, or if the Lessee under

said lease, or its assigns, shall for any reason sur-

render or abandon said lease, or discontinue all

effort to carry on imder said lease, then and in

either of said events said deed and bill of sale so

placed in escrow shall be returned to us for can-

cellation.

On the same date, April 13, 1944, a deed and

bill of sale were executed by the Hendricksons, con-

veying title to the premises and personal property

therein to E. Royce, in anticipation of his exercis-

ing such option. These documents, together with

the option agreement, were placed in escrow with

the Bank of California, Portland, Oregon, with in-

stnictions to deliver the deed and bill of sale to E.

Royce as soon as the option was exercised. These
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instructions were set forth in a letter dated May
12, 1944, and read, in part, as follows:

On or about April 26, 1944, the undersigned

placed with you, as an Escrow Agent for them, a

Warranty Deed, Bill of Sale and Option Agree-

ment together with a letter of instructions which

letter read as follows:

''April 26, 1944

Bank of California

National Association

Portland Branch

Portland, Oregon

Gentlemen

:

I hand you herewith Warranty Deed, executed

by Lloyd W. Hendrickson and Sue Hendrickson,

husband and wife, in favor of E. Royce, conveying

a portion of Block 31, Kings Second Addition to

the City of Portland; also Bill of Sale between the

same parties, covering equipment located and being

in the building erected upon the above described

j)roperty.

Mr. and Mrs. Hendrickson have granted unto

Mr. E. Royce an option to buy the above described

real and personal property. This option is dated

April 13, 1944, a copy being attached hereto and

made a part hereof.

You are to hold the Deed and Bill of Sale sub-

ject to the conditions set out in said option and

are to deliver them according to the terms as set

out therein. Lloyd W. Hendrickson will notify you

when all the terms of said option have been com-
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plied ^Yitll and you will then deliver to Mr. E.

Royce the Deed and Bill of Sale. Xo investigation

will be required upon yoiu- part to determine

whether or not the temis of said option have been

complied vdth.

The charges or expenses for holding said escrow

are to be paid one-half by Mr. E. Royce and one-

half by Lloyd W. Hendrickson and Sue Hendrick-

son.

Yours truly,

Lloyd W. Hendrickson

Sue Hendrickson

Approved By:

E. Royce"

Now, while affirming said letter but for the pur-

pose of simplifying and interpreting its terms and

meeting certain requirements made by you, we agree

as follows:

1. That it shall be the duty of said E. Royce

upon exercising said option to give to you ^vl'itten

notice thereof.

2. When you shall have such notice from said

E. Royce and shall also have been advised by said

Lloyd W. Hendrickson that all the terms of said

option have been com])lied with, you shall deliver

said Deed and Bill of Sale so left in Escrow to said

E. Royce.

3. If said E. Royce shall fail to exercise said

option, under the terms of said ojjtion agreement

(copy of which was made a part of said letter

and is now in your possession) then you are to de-
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liver said Deed and Bill of Sale to said Lloyd W.
Hendrickson and Sue Hendrickson under the terms

of said option agreement. *****

/s/ L. W. Hendrickson

/s/ Sue Hendrickson

On April 17, 1944, E. Royce, Schneider and Har-

old Murphy organized Burnside Realty, Inc., an

Oregon corporation (hereinafter called Burnside),

with an authorized capital stock of $1,500.00, con-

sisting of 30 shares, par value $50 per share. Each

of the organizers subscribed to and j^aid for 10

shares, and thereby acquired a one-third interest,

respectively, in the corporation. Schneider was

elected president. Murphy vice president and E.

Royce secretary-treasurer. Subsequently, on or

about January 1, 1946, each of the original share-

holders relinquished 2% per cent of their shares

of stock, all of which were reissued to Edward J.

Cheney, thus making 4 stockholders with each hav-

ing a 25 per cent interest. Cheney maintained a

dance school. Shortly after the corporation was

organized, Cheney moved his dancing classes and

dance school to this property. Cheney subsequently

transferred title to his school of dancing to Burn-

side for 25 per cent of the stock of the corpora-

tion. An annual meeting of the board of directors

of Burnside was held on the 14tli day of January,

1946. The same officers were re-elected and there-

after the following motion was unanimously

adopted

:

Upon motion duly made, seconded and car-
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ried, unanimously, it was agreed that each of

the Directors who are equal stockholders of all

of the capital stock of Bumside Realty, Inc.,

each owTiing 10 shares, should surrender 21/0

shares of stock and that the total of said stock

surrendered, 7% shares, should be reissued by

the Secretaiy to Edward J. Cheney, and that as

pajmient in full for said 7% shares of stock the

said Edward J. Cheney was to transfer to

Bumside Realty, Inc. his School of Dancing

now being conducted by him in the premises

kno\^^l as the Palais Royale Ballroom at 2114

S.W. Bumside, Portland, Oregon.

An aiunial mooting of the stockholders of the corpo-

ration was held on January 13, 1947, at which meet-

ing E. Royce, Schneider and Cheney were elected

directors of the corporation. At an annual meeting

of the board of directors held on the same day,

Schneider was elected president, Cheney vice presi-

dent, and E. Royce secretary-treasurer of the cor-

poration.

Bumside was organized to engage in the business

of operating rental properties and of operating a

dance hall. On April 21, 1944, at a meeting of the

directors of Burnside Realty, Inc., a resolution was

unanimously adopted authorizing the corporation

to lease the premises from the Hendricksons for a

tenn of 5 years from April 19, 1944, at a monthly

rental of $1,500. On April 26, 1944, each of the

stockholders loaned the coi^poration $3,500, or a

total of $10,500, in return for which the corpora-
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tion executed a promissory note for $3,500 to each

of them.

On or about April 29, 1944, tlie Hendricksons

leased the property to Burnside Realty, Inc., for the

agreed payments of $1,500 per month and for a

5-year term. On April 26, 1944, the corporation de-

posited $10,500 with the Hendricksons pursuant to

the terms of the lease. This deposit represented the

rent for the first month and the last 6 months of the

lease. The lease to Burnside read, in part, as fol-

lows :

Agreement made April 29, 1944, between Lloyd

W. Hendrickson and Sue Hendrickson * * * herein

called ''First Parties", and Burnside Realty, Inc.

* * * herein called "Second Party",

Wherein it is mutually agreed as follows:

1. The First Parties hereby lease imto Second

Party and Second Party hereby hires from First

Parties all that plot of land with buildings * * *

described as follows:

That portion of Block 31, King's Second Addi-

tion to the City of Portland [at Northwest 21st and

Burnside Streets] * * *

*****
together with the fij?:tures, furniture^ furnishings

and equipment now in, upon or attached to said

premises * * * for the tenn of five years commenc-

ing April 19, 1944, and ending April 19, 1949, at the

monthly rental of $1500.00 to be paid in advance

on or before the first day of each and every month
of said term, except as hereinafter stated.

2. The rent for the first month and the last six

months of said term, being $10,500.00, has been paid
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at the tiine of the signing of this instrument, and

First Parties do hereby acknowledge receipt of

same.

3. The rent being now paid to the 19th day of

May, 1944 and all parties desiring that monthly

rentals shall fall due on the first day of each month

instead of the 19th day of each month, it is a^*eed

that on or before May 19, 1944, Second Party will

])ay the rent, at the rate per month above stated,

for the balance of the month of May, 1944, that is

to say, from May 19, 1944 to June 1, 1944, to wit the

sum of $639.34, and thereafter the monthly rentals

shall ])e paid on or before the first day of each

month in advance.

4. In addition to the rental above stated. Second

Party agrees to pay all taxes and fire insurance

premiums for insurance on said property for the

term of this lease.

5. It is imderstood that there is now a first mort-

gage on said real property held by Washington Mu-
tual Savings Bank, which has agents at 236 S.W.

Broadway in the city of Portland, county of Mult-

nomah, state of Oregon, on which there is an un-

paid balance as of this date of about $35,300.00.

That said mortgage bears 5% interest and by the

tei-ms thereof is payable $550.00 per month, $200.00

of which is set aside to pay taxes and fire insur-

ance on the proi)erty, and the balance of $350.00 is

applied to pay interest and principal on the mort-

gage. It is understood that said mortgage is not

assuincHi by Second Part}^, but payments thereon

shall be made from rentals under this lease as here-

inafter expressly provided, to the end that said
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mortgage shall not at any time become in default

during the term of this lease.

6. It is also imderstood that First Parties had

outstanding against tliem two other obligations ; one

of $7,109.39 and one of $1,487.98, now held by Car-

roll, Hilhnan & Hedlimd of said city of Portland,

and said obligations may be liquidated by the pay-

ment of about $179.05 monthly. These obligations

are not assmiied by the Second Party but shall he

paid out of the rentals as hereinafter provided.

7. That beginning June 1, 1944, the monthly

rentals shall be [applied] as follows:

(a) The sum of $350.00 to said Washington Mu-

tual Savings Bank, to be applied on said mortgage

held by said bank.

(And to each such payment of $350.00 Second

Party shall add $200.00, not a part- of the rental

money, as a fund to meet taxes and insurance un-

der the terms of said mortgage, to the end that the

conditions of said mortgage shall not be broken. It

being herein agreed that Second Party shall pay all

taxes, fire insurance, as a part of the consideration

of this lease.)

(b) To Carroll, HiHman & Hedlund, the sum of

$179.05 to liquidate the principal and interest of

said obligations held ]>y them.

(c) To I. O. Holmen, the sum of $117.92 to pay

his commission as a realtor in effecting this transac-

tion, it ]>eing miderstood that the total amount due

him as such coimnission is the sum of $6250.00.

(d) To Lloyd W. Hendrickson and Sue Hend-

rickson, the balance of said monthly rental, which

should be about $853.03.
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The rent covering the period from May 19, 1944

to June 1, 1944 shall be paid to First Parties and

need not be distributed as other pa}Tnents are to be

distributed under this paragraph.

8. It is further agTeed, anything herein to the

contrary not\\ithstanding, that all rental payments

provided for in Paragraph 7 hereof shall be made

by checks payable to the respective payees, which

checks shall ])e turned over by Second Party to

First Parties and by First Parties immediately

delivered to the respective payees.

The lease covered the entire property, and the

subtenants on the lower floor paid their rent di-

rectly to Bumside. During all of the years involved

herein, Burnside operated the rental properties

and the ballroom therein, and made the payments

called for imder the lease agreement. The payments

made by Bumside were allocated and paid in ac-

cordance \\\\h paragraph 7 of the lease agreement.

Shortly after the option and lease agreement

were negotiated. Sue Hendrickson obtained a di-

vorce from L. W. Hendrickson. On December 4,

1945, L. W. Hendrickson sold his share of the

money payments which he was entitled to receive

under the lease and all his interest therein to C. T.

Terril. TenHl in tuni assigned all the rights so

acquired by him to B, Royce and Isabelle Royce

on December 6, 1945.

On or about April 16, 1949, E. Royce exercised

the option to purchase the property in accordance

with the terms thereof. He paid $35,000 under the

option, as follows:
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Payment to Sue Miller (formerly

Sue Hendrickson) $ 6,531.15

Liability to B. Royce 6,531.15

Balance due on mortgage 21,937.70

Total Option Price $35,000.00

The deed and bill of sale previously executed by

the Hendricksons under date of April 13, 1944, con-

veying title to E. Royce, were then delivered to E.

Royce by the escrow agent, and on September 23,

1949, the deed was recorded in the Record of Deeds

for Multnomah County, Oregon.

Schneider and Murphy have recently instituted

a joint suit against E. Royce for an accounting,

claiming equal ownership in the property in ques-

tion.

The respondent has determined that E. Royce' ac-

quired the property at N. W. 21st and Burnside

Streets, Portland, Oregon, by purchase in April

1944 for a total consideration of $125,000, computed

as follows:

60 monthly payments by Burnside Realty,

Inc., of $1,500 each $ 90,000

Option price of $35,000 paid on

April 16, 1949, as follows:

Balance due on mortgage. $21,937.70

Payment to Sue Miller

(formerly Sue Hend-

rickson) 6,531.15

Liability to B. Royce. . . 6,531.15

35,000

Total $125,000
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The respondent fiii-ther held "that the rental

payments made by Bumside Realty, Inc. pursuant

to the lease agreement dated April 29, 1944, on such

property, reduced by allowable dex)reciation, con-

stitutes taxable income to you [E. Royce]. Taxable

income reported for the years 1944 to 1947, inclu-

sive, has, therefore, been increased by [such

amounts] * * *."

Opinion

On April 13, 1944, E. Royce obtained a 5-year

option to hwy the Burnside Street property for a

fixed price of $35,000. On the same day, a deed and

bill of sale were executed and, on April 26, 1944,

placed in escrow with instructions to deliver the

documents to E. Royce as soon as duly notified that

the option had been exercised. Bumside was organ-

ized April 17, 1944, to engage in the business of

operating rental properties and a dance hall. E.

Royce was one of three original stockholders, each

owning one-third interest and paying $500 therefor.

Later, a fourth stockholder was added, after which

each party owned 25 per cent. Each of the original

stockholders, on April 26, 1944, loaned the corpora-

tion $3,500, receiving promissory notes in return.

On April 29, 1944, the owners of tlie property (the

Hendricksons) leased the same to Bumside for

agreed iiayments of $1,500 per month over a 5-year

tenn. The coi-poration had deposited the smn of

$10,500 with the original owners of the property,

which sum was to ]:>e applied to the rent under the

provisions of the lease.
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On April 16, 1949, E. Royce exercised his option

to purchase the propei-ty by paying the agreed smn

of $35,000 provided in the option and thereby liqui-

dating certain specified obligations. Thereafter, the

deed and bill of sale were duly delivered to E. Royce

as the owner of the property.

We are unable to follow respondent's reasoning

by which he concludes that E. Royce acquired the

property by purchase in April 1944 for a consid-

eration of $125,000, consisting of $90,000 rent paid

by Burnside over a 5-year period plus the $35,000

provided by the option and paid by Royce. Nor can

we agree that, as respondent contends, Royce de-

rived income from the rental payments during the

5-year term of the lease. So far as the record shows,

the transactions were wholly above board and were

what they seem to be^—a lease to thei corporation in

which Royce was a minority stockholder and an op-

tion to purchase granted to E. Royce on specified

conditions, all of which were strictly complied with.

The placing of the deed and bill of sale in escrow

was a perfectly normal procedure. Title did not

pass to Royce until he exercised the option and

fully comjolied with its terms. Royce derived no

taxable income from the rent payments by the cor-

poration. Respondent is reversed. Cf. 2 Lexington

Avenue Corp., 26 T.C. . . . (July 13, 1956), in which

a somewhat comparable set of facts was involved.

Issue 3

Findings of Fact

The Hippodrome Amusement Company (herein-
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after sometimes called Hippodrome) was an Oregon

corijoration engaged in the business of renting

property at Seaside, Oregon. It owned two pieces

of property in the center of the city, one improved,

the other imimproved. Most of the improved prop-

erty was devoted to rental purposes, and the bal-

ance, in 1945, was used as a dance hall. In 1945,

the issued and outstanding stock of the corporation

was o^vned as follows:

E. Royce 218 shares

B. Royce 111 "

Niederkrome 19 "

Stephen Bartle 5 "

Totiil 353 "

The first three persons above listed were directors.

E. Royce was president and Niederkrome secretary

and auditor of the corporation. The latter worked

under the fonner and, to a considerable extent, fol-

lowed his instnictions and orders.

On December 28, 1945, Hippodrome issued a

check payable to E. Royce in the amount of $20,-

000. This payment to E. Royce was recorded on the

coi^porate books by debiting an accoimt receivable,

entitled "Due from Stockholders,'' and crediting

the cash account. The disbursement of $20,000 to E.

Royce was made with the consent and agreement

of B. Royce and Niederkrome. There were no min-

utes of the coi^ioration authorizing such pajanent.

E. Royce executed no note or other evidence of in-

de]>tedness, he paid no interest at any time, and to
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the time of the hearing had made no repayment.

E. Royce has at all times l^een financially able to

repay the amount withdrawn by him. His personal

financial statement in 1945 reflected a net worth of

$1,366,000. He had large investments in many busi-

ness enterprises. In 1945, E. Royce loaned Nieder-

krome $55,000, advanced Schneider $50,000, and in-

vested $145,000 in stock of Stages. Later he

financed the development of a gold mine called

Alder Gold-Copper Company, promoted the sale of

its stock, and obligated himself to supply the com-

pany with $250,000. In 1945, he reported a net in-

come of $122,951.95, which included earnings of

$113,530.63 from five partnerships, namely, Yellow

Cab Company of Seattle, Gray Line Motor Tours

of Seattle, Yellow Cab Company of Portland,

Royce Brothers of Portland, and Queen City Ga-

rage of Seattle.

In 1948, Hippodrome disbursed $400 to Meder-

krome which was also charged to the accoimt re-

ceivable entitled "Due from Stockholders." Simi-

larly, as in the case of E. Royce, there^ were no

corporate minutes authorizing the payment ; he exe-

cuted no note or other evidence of indebtedness; he

paid no interest at any time; and there has been

no repayment.

On April 1, 1954, Niederkrome opened new ac-

coimts on the books of Hippodrome entitled "Notes

Receivable—E. Royce" and ''Notes Receivable^—F.

C. Niederkrome," to which he debited $20,000 and

$400, respectively, at the same time crediting the
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"Due from Stockholders" account with $20,400,

thus closing out such accoimt.

Hippodrome operated at a loss before the war

and carried a deficit for about 10 years during the

30 's. In the early yeai*s it was necessary for E.

Royce and B. Royce to advance moneys to the com-

pany at times to help it out. The financial and oper-

ating condition of the company improved thereafter

and, in the years before 1945, an earned surjilus

was built up, and funds were accmnulated. The

company continued to prosper in 1945 and the

years subsequent thereto, and is presently a com-

pany in good financial standing with a ]:)ook net

worth of $70,000, the fair value of which is prob-

ably $140,000. Hippodrome operated on the basis

of a fiscal year ending March 31. On ^larch 31,

1945, the earned surplus was $16,576.34. It had

earnings of $5,127.06 from operations during the

year ended March 31, 1946. The earned surplus on

March 31, 1946, was $21,703.40. There was no for-

mal declaration of di\'idends by Hippodrome in

December 1945.

Hippodrome Amusement Company had no build-

ing program or plans for immediate expansion in

1945. Its plans for the remodeling of its buildings,

or for the constniction of a ])uilding on the vacant

poi-tion of its property, were not conceived or de-

veloped until 1948 or 1949.

In 1948 or 1949, i)lans were made based on the

idea of Hippodrome building a ticket office and

terminal for Stages. Such plans never materialized.
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Stages in 1948 purchased two vacant lots adjacent

to its present terminal in Seaside to provide turn-

around facilities for its buses. In 1954, Hippodrome

entered into negotiations with the Post Office De^

partment to erect a post office building on the un-

improved portion of its property. A preliminary

sketch for the building was obtained on March 17,

1954, at a cost> of $60, but the negotiations were not

successful. At the time of the hearing, E. Royce was

negotiating with Pacific Greyhound, the largest

motor operator on the West Coast, to provide it

with a new location on the property, with better

facilities than those which Pacific Greyhound had

at Seaside.

We find as an ultimate conclusion of fact that

the withdrawal of $20,000 by E. Royce in 1945 was

not a loan to him hj Hippodrome, but was a dis-

tribution out of the profits taxable as a dividend.

Opinion

This issue involves only Docket No. 51527 and

poses the question of whether the amount of $20,000

withdrawn from Hippodrome by E. Royce in 1945

was received by him as a dividend or as a loan.

Respondent detemiined the former and petitioner

urges the latter. The appropriate statute is section

115(a), Internal Revenue Code of 1939.'

' Sec. 115. Distributions by Corporations.
(a) Definition of Dividend.— The term "di^d-

dend'^ when used in this chapter * * * means any
distribution made by a corporation to its sharehold-

ers, whether in money or in other property, (1) out
of its earnings or profits accumulated after Feb-
ruary 28, 1913 * * *.
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The question at issue turns largely on the intent

of E. Royce and of HipiDodrome in the premises

and at the material times. That is to say, was the

mthdrawal intended to be left to the permanent

use of Royce in lieu of a di\'idend or was he merely

a boiTower? Carl L. AAliite, 17 T.C. 1562; Wiese v.

Commissioner, 93 F. 2d 921, affirming 35 B.T.A.

701. The intent of the i:)ai'ties is to be inferred from

all the facts and inferences found on the record.

The present facts, in our considered opinion, prop-

erly give rise to the controlling inference that the

withdrawal, which has never been repaid, was, at

all times material, intended to be and was in fact a

distribution of profits and not a loan to Royce

—

hence our holding and finding of such a fact.

Although there is not total agi'eement among the

facts, the above conclusion is well buttiTssed. The

greater probative weight of the evidence and the

greater logic of the inferences are in opposition

to petitioner's contention. On the whole record, we

are convinced and have found that the payment was

not a loan but was a distribution of profits taxable

as a dividend. Certain it is that petitioner, who

has the burden of proof, has not proven the con-

trary. We have seai'ched the record in vain for a

valid or pei-suasive reason for the corporation loan-

ing Royce, its majority stockholder and whose net

worth was well in excess of $1,000,000, the rela-

tively small sum of $20,000. Nor can we find a valid

or persuasive reason, if the payment was a loan, for

not rej^ayine: the same to the coi^poration. Respond-

ent is sustained.
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Issue 4

Findings of Fact

Prior to August 1, 1942, Yellow Cab Incorporated

was an Oregon corporation engaged in the opera-

tion of a taxicab business in Portland, Oregon. On
August 1, 1942, the corporation was liquidated and

dissolved. On the same date, August 1, 1942, a

partnership under the name of Yellow Cab Com-

pany (hereinafter called Portland partnership) was

formed to operate the business formerly conducted

by the corporation. On July 31, 1942, immediately

prior to the dissolution of the coi^poration, E. Royce

transferred 14,000 shares of the corporate stock to

his wife, Dora F. Royce. This transfer represented

slightly less than half of the shares of stock for-

merly held by him. The transfer of the stock to

Dora was made in anticipation of the planned dis-

solution of the corporation and the simultaneous

fomiation of the partnership, and the purpose of

the transfer was to qualify Dora for admission to

the partnership.

The Agreement and Articles of Partnership of

Portland Yellow Cab provided, in part, as follows

:

The following Articles of Partnership eutered

into on this 1st day of August, 1942, by and be-

tween E. Royce, B. Royce, Charles W. Keffer, C.

H. Luton, Dora F. Royce and Isabelle H. Royce, of

Portland, Oregon, and Vancouver, Washington.

Witnesseth

:

That, Whereas, the parties hereto owned all of

the common stock of Yellow Cab Incorporated, a

corporation; and
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Whereas, upon the liquidation of said company

on the 1st day of August, 1942, said company sold,

assigned and transferred to the parties hereto all

its assets; and

Whereas, the paiiies hereto have assmiied all of

the lia])ilities of the corporation;

Now, Therefore, It Is Mutually Agreed by and

between the parties hereto that they mil accept

said assets and assume all of the liabilities of said

corporation, and that the following agreements shall

constitute their

Articles of Partnership

I.

Said parties above named agree to carry on busi-

ness mider the name and style of

Yellow Cab Company

II.

The partnership to which this agreement applies

began on this the 1st day of August, 1942, and shall

continue for the duration of the joint lives of the

parties hereto, imless other\Adse dissolved by action

of the parties.
* » » * *

TV,

The principal office and place of business of the

partnershi]! shall be in the City of Portland, Mult-

nomah County, Oregon, and at such other place or

places as the partners shall hereafter detemiine.

V.

The capital of said partnership shall consist of

the assets fonnorly o^^Tled by Yellow Cab Incor-
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porated, a corporation, together with all the income

and profits arising from the employment of said

assets in the business conducted heremider and not

paid to tlie partners in drawings or by disburse-

ment of profits, and the interests of the respective

partners hereto shall be as follows:

E. Royce 26.1575%

B. Royce 26.1575%

Charles W. Keffer .659 %
C. H. Luton .906 %
Dora F. Royce 23.06 %
Isabelle H. Royce 23.06 %

* * * * •jfr

VII.

The profits and losses of the partnership business

shall be borne by the parties in the proportion to

the interest designated in paragraph V above.

VIII.

Each of the parties shall have an equal voice in

the control of the business and operation of the

partnership. It shall be the duty of the partnership

to keep accurate books of account, which shall be

open at all reasonable times to the inspection and

examination of each of the part.ners.

IX.

Upon the dissolution of the partnership at or

prior to the death of any of the partners, the said

business shall be wound up, debts of the partners

to the partnership, if any, paid, and the surplus

divided between the partners according to their

respective interests as herein set forth.
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In Witness Whereof, the parties hereto have

cause [sic] their signatures to be afiixed to these

Articles of Partnei'ship on the day and date first

above written.

/s/ E. Royce

/s/ B. Royce

/s/ C. H. Luton

/s/ Charles W. Keffer

/s/ Dora F. Royce

/s/ Isabelle H. Royce.

Luton and Keffer, referred to above, were em-

ployees, and their small partnership interests were

purchased by E. Royce and B. Royce on November

28, 1942.

Prior to April 20, 1944, Yellow Cab Company
of Seattle was a Washington corporation engaged

in the operation of a taxicab business in Seattle,

Washington. The issued and outstanding shares of

stock of the corporation were owned as follows:

W. L. Rothschild 6071/2

J. A. Baldi 606

Geo. E. Worster 606

I). IST. Newton 606

E. Royce 1,4021/2

B. Royce 1,4021/2

A. H. Wenck 269

Total Shares 5,500

On May 1, 1944, the Yellow Cab Company was liqui-

dated and dissolved. On the same date. May 1, 1944,

a partnership of the same name (liereinafter called
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Seattle iDartnership) was formed to operate the

business foimerly conducted by tbe corporation.

On April 20, 1944, innnediately prior to the dis-

solution of the Seattle corporation, E. Royce trans-

ferred 402% shares of the corporate stock to his

wife, Dora F. Royce. At the sanie tune he trans-

ferred 700 shares of the stock to himself as trustee

for his minor daughter, Eunice Royce, then 14 or

15 years of age. He retained 300 shares of stock for

himself. On the same date, April 20, 1944, E. Royce

executed a declaration of trust by wliich he de-

clared himself tmstee of the 700 shares of stock in

tiiist for Eimice Royce. The transfers of the stock

to Dora F. Royce, and to himself as trustee for

Eimice Royce, were made in anticipation of the

planned dissolution of the corporation and the si-

multaneous formation of the partnership, and the

purpose of the transfers of stock was to qualify

Dora and the trust for admission to the partner-

ship. Gift tax returns were filed covering the gifts

of stock in the Seattle corporation to both Dora and

the trust.

The Articles of Copartnership of the Seattle part-

nership provided, in part, as follows:

This Agreement, made as of May 1, 1944, by and

between B. Royce, First Party, E. Royce, Second

Party, E. Royce, Trustee for E. M. Royce, a minor,

Third Party, D. F. Royce, Fourth Party, A. H.

Wenck, Fifth Party, W. L. Rothschild, SLxth Party,

J. A. Baldi, Seventh Party, G. E. Worster, Eighth

Party, D. N". Newton, Ninth Party, and L. S. Ack-

emian, Tenth Party, Witnesseth:

k
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Formation of Pai-tnership. First: The parties

hereto hereby associate themselves as pai'tners and

hereby form and constitute themselves a partner-

ship under the laws of the State of Wasliin^on,

for the pui-pose of conducting a business of trans-

portation of persons for hire by means of taxicabs,

in the City of Seattle, State of Washington, or any

other transportation business whether of pei^sons or

property which may be detennined uix)n by decision

of two-thirds in interest of the partners.

Term. Second: The term of the partnership shall

conmience on May 1, 1944 and shall tenninate on

May 1, 1949; provided, however, that this agree-

ment shall be automatically extended for further

and additional successive periods of five (5) years

each, unless any party give written notice to the

other parties of his or her intention to tenninate

this agreement at the expiration of any five-year

period, such notice to be given not less than sixty

(60) days prior to the first day of May of the year

in which such notice is given.

Location of Business. Third: The location of the

principal place of business of the partnership shall

be in the City of Seattle, King County, State of

Washington.

Name. Fourth : The said partnership shall be con-

ducted under the finn name and style of Yellow

Cab Comi)any. No partner shall have any right to

the use of the name apart, from this partnership

or any successor partnership which may ]>e formed

of which such partner may be a member.
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Capital. Fifth: The partnership shall commence

busmess with a capital consisting of all assets of

whatsoever kind and nature of Yellow Cal) Com-
pany of Seattle, a Washington corporation, as the

same were on April 30, 1944, subject to the liabili-

ties of said corporation, which said liabilities are

hereby assumed by the partnership. The Parties of

the First to the Ninth Parts, inclusive, are stock-

holders of Yellow Cab Company of Seattle, owning

and holding all of the outstanding stock of said cor-

poration, and said parties do hereby sell, assign,

transfer and set over unto the partnership hereby

formed all of such assets distributed to them upon

final liquidation of said corporation, subject to all

the liabilities of said corporation. The Parties of

the Sixth, Seventh, Eighth and Ninth Parts have

sold to the Party of the Tenth Part one-fifth (1/5)

of their interest in such assets distributed to them

upon final liquidation of said Yellow Cab Company
of Seattle.

Decisions as to Partnership Matters. Sixth: Ex-

cept as other-wise herein provided, decisions as to

partnership matters shall be made by a majority in

interest of the partners.

Salaries and Distributions of Profits. Seventh:

Partnership profits shall be paid and applied as fol-

lows and in the following order of priority:

(a) A. H. Wenck, Fifth Pariy, shall manage the

business of the parinersliip and shall receive a

monthly salary in such amount as may be deter-

mined from time to time by decision of the i)ariners.
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(b) B. Royce, First Party, E. Royce, Second

Party, W. L. Rothschild, Sixtli Party, and J. A.

Baldi, Seventh Pai-ty, \\t.11 devote as much of their

time to the business of the partnership as they

deem necessary. Each such party shall be sole judge

of the amoimt of his o\^tl time necessary for such

purpose. W. L. Rothschild and J. A. Baldi will

serve without compensation. B. Royce and E. Royce

will each receive two and one-half per cent (2^/2%)

of the net profits of the partnership business, but

not exceeding Five Thousand Dollars ($5000) each

per anniun.

(c) The balance of the profits, if any, shall be

divided among the partners as follows:

Name and percentage:

B. Royce^l402yo/5500ths

E. Royc^300/5500ths

E. Royce, Trustee for E. M. Royce, a minor

—

700/5500ths

D. F. Royce—402i/o/5500ths

A. H. Wenck—269yo/5500ths
W. L. Rothschild—485i/2/5500ths

J. A. Baldi-^85/r)r)00ths.

a. E. Worster—48r)/r)500ths

D. N. Newton—485/5500ths
L. S. Ackerman—48r)/r)r)00ths

and any loss sustained on account of said business

shall be borne in the proportions last hereinabove

mentioned * * *

Drawing Accounts and Distributions of Profits.

Eighth: No withdrawals of capital or payment of
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profits shall be made by or to any partner unless

such withdrawals or payments are uniform as to

all partners in proportion to their respective inter-

ests and are authorized by decision of the partners.

Duties of Partners. Ninth: A. H. Wenck, Fifth

Party, shall devote all of his time; to the: business

of the partnership and during its continuance shall

not engage in any other business (except Gray Line

Tours) unless authorized by decision of the part-

ners * * *

*****
In Witness Whereof, the undersigned have caused

these presents to be executed as of the; day and year

first hereinabove written.

/s/ B. Royce

/s/ E. Royce

/s/ E. M. Royce

By E. Royce, Trustee

/s/ D. F. Royce

/s/ A. H. Wenck
/s/ W. L. Rothschild

/s/ J. A. Baldi

/s/ Geo. E. Worster

/s/ D. N. Nev^on

/s/ L. S. Ackerman.

The Portland partnership and the Seattle part-

nership kept their books and prepared their tax re^

turns on an accrual basis of accounting during all

the years in question. E. Royce; was the most active

partner in the Portland partnership. He made the

important decisions as well as the day-to-day deci-

sions involved in the operation of the business. He
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was in charge of the office, and his supervision and

management included the shop and garage person-

nel. B. Royce was relatively inactive. Niederkrome

was accountant for the Portland partnership. Dora

devoted some time to checking the drivers and cars

at the stands, boats, depots and any place in Port-

land where the cabs came frequently to pick up or

discharge passengers. She also checked the appear-

ance and condition of uniforms, cleanliness, munber

of passengers carried and made written reports on

these matters to the office. On Schedule I of the

partnership returns filed by the Portland partner-

ship for the years 1946 through 1949, no percentage

of time devoted to the business by Dora is indicated.

Duties similar to those rendered by Dora for the

Portland partnership were rendered by an employee

of the Seattle partnership for that fiiin.

The drawing accounts of Dora and E. Royce on

the books of the Portland partnership show with-

drawals during the taxable years 1944 through

1947, as follows:

Year Dora F. Royce E. Royce

1944 $ 48,777.75 $ 58,184.94

1945 69,180.00 80,820.00

1946 48,865.01 57,086.99

1947 4,612.00 5,388.00

Total $171,434.76 $201,479.93

Tlio withdrawals of l)oth from the Seattle partner-

ship during the years 1945 through 1949, were as

follows

:
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Year Dora F. Royce E. Royce

1945 $41,622.53 $30,994.97

1946 19,662.53 14,644.97

1947 12,342.53 9,194.97

1948 12,342.53 9,194.97

1949 5,022.53 3,744.97

Total $90,992.65 $67,774.85

At the end of 1947, the Portland partnership's accu-

mulated earnings distributable to Dora exceeded her

withdrawals by $35,434.76, and those distributable

to E. Royce exceeded his withdrawals by $38,395.26.

At the end of 1949, the Seattle partnership's accu-

mulated earnings distributable to Dora and E.

Royce exceeded their withdrawals by the amoimts

of $18,733.16 and $14,008.75, respectively.

The foregoing withdrawals by Dora were in the

form of checks made payable to her. Checks so is-

sued to her by the Portland partnership in 1944,

in the aggregate amount of $48,777.75, were en-

dorsed in blank. Another check so issued to her by

the Portland partnership on February 23, 1945, in

the amount of $11,530, was also endorsed in blank

by Dora and paid by the drawee, The U. S. Na-

tional Bank, on April 3, 1945. All other checks is-

sued to Dora by the Portland partnership and all

those issued to her by the Seattle partnership, total-

ing $170,479.59, were endorsed in blank both by her

and by E. Royce.

During the year 1944 and through July of 1945,

Dora maintained a checking account at the Sixth
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and Monisoii Branch of The First National Bank
of Portland in the name of "Mrs. E. Royce." Be-

ginning wdth August 1945, the account was in the

name of "Dora F. Royce." The deposits to and

withdrawals from this account for the years 1944

through 1947 were as follows:

Year Deposits Withdrawals

1944 $ 21,386.75 $ 22,507.83

1945 38,712.25 36,114.11

1946 73,491.78 71,563.02

1947 46,485.00 50,106.19

Total $180,075.78 $180,291.15

The foregoing deposits represented some of the dis-

tribution checks above mentioned. Dora also had

occasion to use a safe deposit box during each of

the taxable years, into which were placed various

amounts of cash derived from such distributions.

The balance in the account on January 1, 1944, was

$2,242.57 and on December 31, 1947, $2,648.91.

A su]:)stantial portion of the partnership earnings

distiibuted to Dora by both partnerships were ex-

pended in payment of state and Federal taxes. The

amomits so expended by Dora for Federal taxes for

the years 1944 to 1947 were as follows:

Year Amount
1944 $ 29,793.72

1945 57,315.46

1946 51,721.22

1947 29,454.14

Total $168,284.54

a
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Dora filed joint returns with E. Royce for 1948 and

1949, and taxes were paid in the amounts of $28,-

230.87 and $17,522.44, respectively, or a total of

$45,753.31.

A portion of the distributions made to Dora by

both partnerships was expended by her for such

items as:

Item Approximate Cost

2 Fur Coats $ 1,850

2 Chrysler Autos 8,000

Plymouth and Cadillac Unknown

Exercycle 350

Silverware 1,800

Lace Cloth 400

Government Bonds 7,000

Missouri-Pacific Stock 2,500

House Improvements 18,000

In addition to the above amounts, a total of ap-

proximately $70,000 was loaned to E. Royce to be

invested in Alder Gold-Copper Company, a com-

pany in which, in 1947 and years subsequent

thereto, E. Royce was interested. Other amounts

were given to E. Royce to reimburse him for pay-

ments he had made for Dora.

Respondent determined that Dora F. Royce was

not a bona fide partner in the Portland and Seat-

tle partnerships, and accordingly included in the

income of the petitioner E. Royce the partnership

profits reported by her.

We conclude that Dora F. Royce was not a bona

fide member of the Portland and Seattle partner-

ships during the taxable years for income tax pur-

poses.
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Opinion

The question is whether, in the years involved,

Dora was, for tax purposes, a member of the Port-

land and Seattle pai-tnerships.

As was said by the Supreme Couit in Conmiis-

sioner v. Culbertson, 337 U.S. 733, with regard to

the bona fides of a family partnership:

The question is not whether the services or

capital contributed by a partner are of suffi-

cient importance to meet some objective stand-

ard * * * but whether, considering all the facts

—the agreement, the conduct of the parties in

execution of its pro^dsions, their statements,

the testimony of disinterested persons, the re-

lationship of the parties, their respective abil-

ities and capital contril)utions, the actual con-

trol of income and the purposes for which it

is used, and any other facts throwing light on

their true intent.—the parties in good faith and

acting with a business purpose intended to join

together in the present conduct of the enter-

prise. * * *

In the earlier case of Commissioner v. Tower, 327

U. S. 280, the same Court had said that where, as

here, the validity of an alleged partnership is chal-

lenged by an outsider, there arises the question of

whether the parties involved "really and truly in-

tended to join together for the purpose of canying

on ]:)usiness and sharing in the profits or losses or

both. And their intention in this respect is a ques-

tion of fact, to be detennined from testimon^y dis-

closed by their 'agreement, considered as a whole,

I
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and by their conduct in execution of its provi-

sions. '
'

' Commissioner v. Tower, supra, at page 287.

It is tiiie that the parties went tJirough the for-

malities of making Dora a partner in both firms.

Adequate written agreements were drawn up and

signed by all the purported pai-tners. The capital

given her by her husband (with the miderstanding

and implied condition that it be invested in the

partnerships) was turned in. Dora perfonned cer-

tain relatively inconsequential services for the

Portland firm, sunilar services for the Seattle part-

nership being x:>erfonned by an employee. Distribu-

tions of profits were made to her in large amounts.

However, the checks covering the^ distributions

were endorsed in blank either by Dora or by Dora

and her husband and were used to pay income taxes

or were largely invested by the husband in various

projects in which he was interested. Although E.

Royce filed a gift tax return covering the pur-

ported gift to Dora of stock in the Seattle corpora-

tion (also covering the gift to the trust subse-

quently herein discussed), there is no evidence that

such a return was filed covering the; purported gift

of the Portland corporation stock. Inconsistent with

her testimony that she performed important seirv-

ices are the statements or the pregnant omissions

in certain of the partnership returns signed and

sworn to by E. Royce indicating that Dora i^er-

foiined no services for the partnerships.

We have carefully studied these facts and all the

facts pertinent to the issue against the ]>ackground

in which they appear and in the light of the cri-
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teria set out by the Supreme Court, and have come

to the conclusion that the parties involved at no

time really and tiiily intended Dora to be a ])ona

fide partner in canying on the business of the

Portland and Seattle jDartnerships. We have ac-

cordingly so foimd as a fact and here so hold.

Issue 5

Findings of Fact

The Declaration of Trust executed l)y E. Royce

on April 20, 1944, and above referi'ed to, provided,

in part, as follows:

That I, Ezra Royce, of Portland, Multnomah

County, Oregon, do hereby declare that I am the

sole and absolute o\^Tier of the following described

personal property in my o-^atl right, but do declare

that I hold the same henceforth from date hereof,

in trust and upon the trusts herein declared and

created, for the benefit of my beloved daughter,

Eunice M. Royce; and others hereinafter named:

Seven Himdred (700) shares of the conmion

capital stock of The Yellow Cab Company of

Seattle, represented by Certificate No. 23.

The Purpose and the Terms and Conditions upon

which I hereby declare that I, as trustee, hold the

above-described property in trust are as follows:

(1) To collect the net income therefrom and to

pay the same over to my said daughter, or to accu-

mulate the same for her use and benefit, and invest

and reinvest the same as hereinafter provided for

principal of the trust estate, and as her absolute

and separate property for and during the term of
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her natural life, or until this trust is sooner ter-

minated by my death or otherwise, as hereinafter

provided for.

(2) I, as such trusteei hereunder, am to have and

there is hereby reserved to and vested in me^ full

discretionaiy power and authority to sell or ex-

change from time to time, all of the aforesaid prop-

erty or any part thereof, or any other property

belonging to this trust, and to buy any other prop-

erty, upon such terms, for such price, or for such

property as in my discretion I shall see fit; and

the proceeds so received upon such sale or exchange

shall be invested or reinvested in such securities

or other properties as I may deem advisable, all

of same to be held upon the same trusts as are here-

inabove and hereinafter declared.

(3) In the event that it shall appear to me at

any time or times that the personal or family

necessities of my said daughter require a payment

or payments of money to her, then in my sole dis-

cretion, I may pay over to her, and there is hereby

reserved to me the power and authority to pay

over to her, such portion of the corpus of the: said

trust estate as I may deem necessary or proper;

without first applying any net income or accumu-

lated net income therefor, and in such event, any

such payments may be treated by me, at my elec-

tion, as trustee, as if an absolute gift had been

made herein of such corpus or portions thereof tO'

my said daughter, or as a loan to be repaid to the

trust estate by her, either from future income or

otherwise.
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(4) This Tnist shall be irrevocable, with no

power reserved to alter, amend, cancel, revoke or

terminate the same, except as may otherwise herein

be provided.
*****

(6) I, alone, hereby reserve the right and power,

duidng my lifetime to nominate and appoint a suc-

cessor tiiist.ee, to carry out the provisions of this

trust, in my place and stead, such appointment to

take effect either during my lifetime or at my
death, as I may direct, by the execution of a for-

mal document designating such successor trustee,

but the exercise of such power shall not exhaust

the power or extend the term of the Trust. Any
such appointment shall be completed upon the turn-

ing over and delivery to such successor trustee of

the Trust property and estate.

(7) Should I at any time become incapacitated

to administer this trust, or upon my death, in de-

fault of the appointment of another tnistee by me,

my wife, Dora F. Royce, my brother, B. Royce and

A. L, Schneider shall act as co-trustees in my place

and stead, each of said co-trustees to have an equal

voice in the management of said estate, and such

successor trustees are hereby directed to pay to my
said daughter monthly or quarterly during her

lifetime, l>eginning mth the date of my death, so

much of the not income of the tinist estate after

paying costs and charges as may bo necessary to

meet the schooling, living and other needs and

dovsires of my said daughter as she may direct.

In the event the annual income from the trust
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estate in any year, before or after my death, shall

fall below $2,000.00, and it shall appear to the

trustee or tmistees that the personal or family

needs of my said daughter shall require a payment

or payments of money in addition to the income

from the trust property, the trustee or trustees

in his or their discretion may pay over to my said

daughter, and it is hereby reserved to such trustee

or trustees the power and authority to pay over to

her, such portion of the i)iTncipal of the trust es-

tate as may be necessary to pay to my said daugh-

ter sums which shall aggregate, at least, the sum
of $2,000.00. This provision is not intended to limit

the payments to my said daughter, but to enlarge

the powers otherwise granted in this instnunent.

(8) Before making any investment, change of

investment, or sale of any property or securities

in the trust fund, the trustee or trustees, who suc-

ceed me and their successors shall consult and ad-

^dse with my said daughter, Eunice M. Royce, and,

if the said Eunice M. Royce shall fail to indicate

her disapproval of any proposed investment, change

of investment, or sale, within fifteen (15) days

after notice thereof, the trustees, if they deem the

same advisable, may make such investment, change

of investment or sale, without such approval.

(9) Upon my said daughter reaching the age of

thirty-five (35) years, if, in the judgment of the

trustee or tinistees then living, my said daughter

desires to receive the corpus of the trust estate

and she is considered by the said trustee or trus-

tees to be capable of managing the trust estate

\^4sely, then, and upon the concurrence of these two
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events, the tnistee or tiiistees shall convey the

corpus of this trust to my said daughter in her

absolute right. If, in the judgment of the trustee

or tiTistees my said daughter is not capable of man-

aging the tnist estate wisely when she reaches the

age of thiriy-five (35) years, then as soon there-

after as she con^dnces the trustee or trustees of her

ability to manage said estate wisely, said trust prop-

erty shall be conveyed to her absolutely.

*****
In Witness Whereof, I have hereimto set my

hand and seal this 4/20/44 [sic] day of April, 1944.

[Seal] /s/ Ezra Royce.

E. Royce never regarded the Declaration of

Trust as a real trust, nor did he treat it as such

duiTug the ensuing years. He did not file fiduciaiy

income tax returns for the trust. He made no ac-

counting to Emiice, nor has he ever reported to her

in respect to the status of the trust. He filed In-

come tax returns in the name of Eunice M. Royce

for the years 1944 and 1946 to 1949, inclusive. He
signed her name "Eunice Mae Royce," or "E. M.

Royce, by E. Royce, Trustee," on the returns. He
so filed an unsigned Fomi 1040 for 1945. Eunice

became 18 years old in 1947. She lived at home

until then. From 1947 to 1951 she went to the Uni-

versity of Oregon. From March 1952 to March

1954, Eunice worked for the Imperial Travel Bu-

reau. She was maiTied June 12, 1954. She is now
Eunice Dodge and resides at Wenatchee, Washing-

ton. At the time of the hearing she was 26 years

of age. Eunice was first told about the trust when

she was 18 years of age.



I

Commissioner of Internal Revenue 283

During the years in question, substantially the

only income reported on the returns filed in the

name of Eunice Royce represented those earnings

of the partnership distributable to "E. Royce, trus-

tee for E. M. Royce," as follows:

Year Amount

1945 $47,797.11

1946 54,826.23

1947 47,645.90

1948 20,863.27

1949 16,611.08

The drawing account of "E. Royce, trustee for E.

M. Royce," on the books of the Seattle partnership

disclosed withdrawals aggregating $205,154.94 dur-

ing the period from January 1, 1944, to December

31, 1949, as follows:

Year Amoimt

1944 $ 16,422.49

1945 77,422.49

1946 46,922.49

1947 34,192.49

1948 21,462.49

1949 8,732.49

Total $205,154.94

On December 31, 1949, the earnings distributable to

''E. Royce, trustee for E. M. Royce," exceeded the

withdrawals by $32,592.59. The excess amoimt had

been retained in the business and not withdrawn.

The foregoing withdrawals were deposited by E.

Royce in a trust account at The U. S. National

Bank. E. Royce, alone, was authorized to sign

checks on this account. He has exercised absolute

lu
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discretionary power and authority over the funds

and, excepting for certain small amoimts, Eunice

has never received anything from the tmst. The

checks issued by E. Royce on the trust accoimt dur-

ing the period from Januaiy 1, 1944, to December

31, 1949, aggi-egated $186,046.21, lea^'ing a ])alanc('

in the account of $19,108.73. These funds were di-

rected to the following purposes:

Payment of Federal and state taxes $ 89,464.96

Purchase of Government bonds 281.25

Payment of personal expenses of

Eunice Royce 2,200.00

Loans to or for E. Royce 94,100.00

Balance left in account 19,108.73

Total $205,154.94

During the yeai^ involved, Eimice had a personal

checking account in The First National Bank, to

which E. Royce sometimes deposited small amounts

dra\^Ti from the trust account for certain personal

expenses of Eunice while she attended college. Such

deposits were as follows:

Date An:iount

December 1, 1947 $ 200.00

March 4, 1948 300.00

June 15, 1948 300.00

Jime 20, 1949 300.00

September 23, 1949 300.00

October 27, 1949 300.00

Check No. 20 200.00

Check No. 35 300.00

Total $2,200.00
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The sole investment of tnist funds in Govern-

mental or other conventional securities amounted

to $281.25. This investment consisted of three checks

drawn on the trust accoimt in 1944 and 1945, made

payable to "Yellow Cab Co.," as follows:

Date of Check Amount

December 9, 1944 $ 75.00

May 17, 1945 75.00

November 29, 1945 131.25

Total $281.25

The "loans" to E. Royce from the trust account

aggregated $94,100 on December 31, 1949. Of this

amount, $7,100 was loaned to Royce, Inc., and the

balance of $87,000 to E. Royce, personally. Royce,

Inc., owned the Coliunbia Athletic Club building,

and E. Royce was principal stockholder of the cor-

poration. The loans to Royce, Inc., were made in

1948 and 1949, and were repaid in 1950. The loans

to E. Royce consisted of three checks drawn on the

trust account at the time and in the amoimts indi-

cated below:

Check No.—Date of Check Amount
6 Between June 15 and

July 10, 1945 $60,000.00

I 10 December 29, 1945 25,000.00

15 July 10, 1946 2,000.00

I
Total $87,000.00

These loans have not been repaid, and are now evi-

denced by three renewal notes bearing 3 per cent

interest, the original notes having been canceled.
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These renewal notes are 1-year notes made pay-

able to Eunice Mae Royce. The dates of execution,

face amounts and other data shown thereon are as

follows

:

Date of Amoimt Repayment

—

Execution of Note Amomit & Date

July 10, 1951 $ 2,000 $ 200. (6-18-53)

500. (5- 5-53)

230. (5- 7-54)

85. (9-26-53)

3,500. (1-13-54)

1,000. (2-15-54)

None

July 7, 1952

December 26, 1953

60,000

25,000

$87,000 $5,515.

No interest has been paid and, aside from the above

payments, the loans to E. Royce from the trust

account remain impaid to date.

Respondent detemiined that Eim.ice Royce was

not a bona fide partner in the partnership and ac-

cordingly included in the income of the petitioner

E. Royce the partnei*ship profits in the returns filed

in her name.

E. Royce and the other parties involved did not

in good faith and acting with a business purpose

intend to join together with Eunice or \\dth the

tnist of which she was beneficiary as partners in

the conduct of the Seattle partnership.

Opinion

This issue involves Docket Nos. 51526 and 51527

and presents the question of whether Eimice or the
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trust of which she was beneficiary was a member,

for tax purposes, of the Seattle partnership during

the taxable years.

Here, again, the same criteria are to be employed

in determining the true intent of the pariies con-

cerned, as in the preceding issue. Commissioner v.

Culberison, supra. Having thus considered all of the

facts and circumstances found on this record which

bear upon the intent of the parties, we have foimd

as a fact that they did not in good faith and acting

with a business purpose intend to join together

mth Eiuiice or the: trust of which she was bene-

ficiary as pariners in the present conduct of the

Seattle partnership. Such finding resolves the issue

here before us. A detailed recital of the facts upon

which our conclusion is ]:)ased would sei-ve no useful

purpose. Suffice it to say, such facts do not mate-

rially differ from those found in such cases as Her-

man Feldman, 14 T.C. 17, affd. 186 F. 2d 87 ; Lyman
A. Stanton, 14 T.C. 217, aifd. 189 F. 2d 297 ; Stan-

back V. Robertson, 183 F. 2d 889; Zander v. Com-

missioner, 173 F. 2d 624, affirming a Memorandum
Opinion of this Couri; and Economas v. Commis-

sioner, 167 F. 2d 165, affirming a Memorandum
Opinion of this Couri, wherein it was held that a

trust imder the circumstances there present was not

a bona fide pariner in the business enterprises re-

spectively involved and that the parties did not so

intend. Cf., also, Joseph J. Morrison, 11 T.C. 696,

affd. 177 F. 2d 351; T. Edward Ritter, 11 T.C. 234,

affd. 174 F. 2d 377; Elwin S. Bentley, 14 T.C. 228,

affd. 184 F. 2d 668. The factual situation here can-
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not be satisfactorily distinguished from those in the

cited cases and the rationale employed therein is

equally apposite here whether we consider the timst

created by E. Royce, or Eunice individually, as the

entity involved. On the other hand, Thomas H.

Brodhead, 18 T.C. 726, affd., 210 F. 2d 652; and

Theodore D. Stem, 15 T.C. 521, cited and relied

upon by petitioners, are clearly distinguishable on

their facts and are of no application here.

There was no substantial change made in the

economic position of E. Royce or in the manage-

ment and control of the Seattle partnership. The

capital donated by E. Royce to himself as trustee

and then, in turn, to the Seattle pai'tnei'ship was

part of that which he had pre^-iously employed in

the business. The conduct of the business remained

unchanged. Under the trust instnmient, E. Royce

retained broad powers as trustee to control, man-

age and invest the trust corpus as he should see

fit. He kept substantially the same control over the

property as he had previously exercised. The in-

come of the tnist was to be accumulated or dis-

tributed to Eunice as he, in his sole discretion, saAv

fit. The fact is that a very small percentage of the

earnings distributed to the trust was ever distrib-

uted to Eimice or invested in Governmental or

other conventional securities for her. The bulk of

such distributions, aft^r they were applied in pay-

ment of taxes, was "loaned" to or "invested" by

E. Royce in various projects in which he was inter-

ested with no more apparent restraint than there

would have been had the trust never been declared.

1
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Respondent's determination as to this point is

sustained.

Issue 6

Findings of Fact

The Portland partnership reported the sale of 76

used taxicabs in the capital gains section of its in-

come tax return for 1947. The cabs sold were cer-

tain model 1941 and 1942 Plymouth sedans which

had been used by the partnership during the war

period. The cabs were repainted and prepared for

sale to the public in the garage of the partnership.

Niederkrome, the accountant for the Portland

partnership, reported used cab sales in the Monthly

Car Record on the basis of information furnished

him by E. Royce. E. Royce was actively in charge

of used cab sales in 1947. In accounting to the part-

nership, E. Royce followed the practice of turning

over to Niederkrome an amount of currency repre^

senting the net proceeds from a sale, together with

information identifying the cab by company and

motor number. Information concerning the name
of the purchaser, the price paid by the purchaser,

il\Q amount of commission or any other expense of

sale was not furnished to Niederkrome. The

amounts shown by Niederkrome on the records and

returns of the partnership represented net figures

or the balances of proceeds which remained from

sales after E. Royce had deducted commission, ex-

penses and other items known only to him.

E. Royce sold at least 29 cabs in 1947 through

James D. Hamilton, used car dealer, Portland, Ore-

gon. Although E. Royce would always accept checks,
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both Hamilton and E. Royce preferred to deal in

cash, and the jDayinents made by Hamilton were

mostly in cash. Frequently it was necessaiy for

Hamilton to cash his own checks, so as to enable

him to make payment to E. Royce in cun-ency. E.

Royce paid Hamilton a commission of $100 for

every cab sold by him. This arrangement was ter-

minated in April 1949. Hamilton kept records con-

sisting i^rimarily of "deal" envelopes on which in-

formation concerning each cab was shown, including

motor number, make and model of car, cei'tificate

of title, purchaser, sales price and the amount paid

to E. Royce. The amoimt paid to E. Royce was

sho^^^l as a net figure on the records, that is, after

conmiission and other expenses, if any, were de-

ducted from the sales price. The deal envelopes

kept by Hamilton were examined by respondent's

agents. They disclosed 29 cab sales, and complete

infoi-mation was available concerning 14 cabs. These

records were subsequently destroyed or lost.

Pertinent data concerning the 14 cabs sold on

consignment through Hamilton follows:

Net Payment Amount Repoi-tec

bNo. to E. Royce by Partnershij)

77 $ 795.00 $ 700.00

16 800.00 695.00

67 800.00 700.00

37 800.00 600.00

56 700.00 625.00

96 850.00 650.00

48 845.00 665.00
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Net Payment Amount Reported

Cab No. to E. Royce by Partnership

95 800.00 690.00

17 895.00 690.00

94 895.00 690.00

22 895.00 650.00

64 895.00 695.00

69 895.00 695.00

50 775.00 700.00

Total.... $11,640.00 $9,445.00

E. Royce sold at least 47 cabs in 1947 to purchasers

other than Hamilton. Of these sales the examining

officers were able to trace 14 to the purchasers. E.

Royce sold 8 cabs through his salesman, Reed Love-

lace, who received a commission for each cab sold.

The remaining 6 cabs were sold to purchasers on

the floor of the partnership garage.

Johnson Auto Company, a partnership engaged

in the used car business, Portland, Oregon, pur-

chased 6 cabs. Payment was made with 4 checks

payable to Reed Lovelace. Check Nos. 118 and 427

in the amounts of $725 and $1,500, respectively,

were endorsed by Lovelace to Yellow Cab Company.

Check No. 443, in the amount of $2,550, was en-

dorsed in blank by Lovelace to E. Royce. Check No.

442, in the amoimt of $75, was in payment of Love-

lace's commission and was cashed by him. Leo Over-

roedder purchased 2 cabs. Payment was made by

check in the amount of $1,500 payable to Lovelace

and endorsed by him to E. Royce. The remaining 6



292 Fred C. Niederkrome, et al., vs.

sales were made to Ward Motor Company, Ronald

McKenzie and William Bieker on the floor of the

partnership garage after examination by the pur-

chasers. Ward Motor Conixoany, engaged in the

business of selling automobiles in Bend, Oregon,

purchased 4 ca])s. The jourchase was made by W. L.

Pierce, sales manager. Payment was made with two

checks totaling $3,200 payable to Pierce, endoi^ed

by him to E. Royce. Bieker, a school teacher, Esta-

cada, Oregon, and McKenzie, a police detective,

Poi'tland, Oregon, each purchased a cab. Bieker

purchased his from the shop foreman. The cab sold

to McKenzie was repainted and had new bumpei^

installed. Bieker paid by check in the amount of

$900, payable to Yellow Cab Company. McKenzie

paid $900 in currency to Yellow Cab Company.

Pertinent data concerning the foregoing 14 cabs

are as follows:

Amount

Sales Price Reported by

Cab No. Purchaser per Purchaser Partnership

54 Johnson Auto Co. $ 700.00 S 625.00

61 Johnson Auto Co. 725.00 650.00

75 Johnson Auto Co. 725.00 650.00

59 Johnson Auto Co. 850.00 665.00

73 Johnson Auto Co. 850.00 665.00

76 Johnson Auto Co. 850.00 690.00

62 Leo Overroedder 750.00 650.00

86 Leo Overroedder 750.00 650.00

18 Ward Motor Co. 800.00 700.00

42 Ward Motor Co. 800.00 700.00

83 Ward Motor Co. 800.00 700.00

85 Ward Motor Co. 800.00 700.00

23 Wm. E. Bieker 900.00 700.00

34 Ronald E. McKenzie 900.00 625.00

Total $11,200.00 $9,370.00
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E. Koyce concluded in 1949 that he had also failed

to account to the Portland partnership for cab

sales in the amount of $14,100. Of that amount,

E. Royce received $5,100. The remaining $9,000,

relating entirely to sales made in 1948, he has never

received from Hamilton. The examining agents

were unable to trace the sales, or to allocate them

properly according to the year or years in which

made, but took them into account in arriving at the

estimated understatement for the year 1947 of

$15,000. One year later, on April 6, 1950, E. Royce

turned over the above-mentioned $5,100 to Meder-

krome with instructions to record it on the books

of the partnership. Mederkrome debited the

amount of $5,100 to the cash journal and credited

a like amount to an account No. 5091 entitled "De-

preciation Adjustment." E. Royce has never ac-

counted to the partnership for the remaining $9,000

in cab sales, and these sales remain imrecorded on

the partnership books and unreported in its tax re-

turns.

The sales of used taxicabs by the Portland part-

nership in 1947 were understated in the net aggre-

gate amount of $4,525.

Opinion

This issue involves Docket Nos. 51527 and 51528.

The question in dispute is whether the Portland

partnership understated its reported sales of used

taxicabs in the year 1947 and, if so, the amount

thereof. Respondent determined that there was
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such understatement and in the amount of $15,000.

Petitioners attack respondent's action as being

no more than an arbitrary estimate based upon an

equally arbitrary assumption having no real basis

in fact. Petitioners would thus have us expunge

the deficiency determined by respondent in its en-

tirety, imder the rule of Helvering v. Taylor, 293

U.S. 507. In the alternative, while emphatically

denying any understatement, petitioners maintain

that if there was such, it could in no event have

exceeded $2,825.

Respondent admits that the actual amount of

understatement determined by him was an estimated

sum computed on a basis of an average understate-

ment of $200 for each of the 76 cabs sold by the

Portland partnership in 1947. The average thus

used and the total understatement determined were

arrived at, says respondent, after the sales of 28

cabs, the only ones concerning which any records

could be found, were analyzed and e"sadence bearing

upon the $14,100 in cab sales admittedly unac-

counted for by E. Royce was ''taken into account."

The facts found on this record show clearly that

the difference in the amoimt received for the 28

cabs, the sales of which were analyzed by respond-

ent, and the amounts recorded and reported by the

Portland partnership averaged substantially less

than the $200 used by respondent in arriving at his

determination. In this connection, petitioners have

adduced evidence showing that approximately $100

per cab sold was paid out by way of commissions
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to those effecting the sales; that on many occasions

other amounts were spent for repainting and re-

pairing the cabs sold; and that it was the standard

practice of the Portland partnership to record and

report only the net amounts realized from these

sales. It seems clear, however, that on several sales

all such expenses were deducted prior to any pay-

ment being made to the Portland partnership and

there was a further write-down in the amoimt re-

ported.

With respect to the $14,100 of unaccounted for

sales, we have found that $9,000 thereof has never

been received by E. Royce or the Portland partner-

ship but still remains unpaid and that, in any

event, such amount represents sales consummated

entirely in 1948. As to the remaining $5,100, the

receipt of which by E. Royce is admitted, there is

no evidence specifically showing what part is prop-

erly allocable to 1947 sales, but a fair inference to

be drawn from all the testimony bearing on the

point is that some portion of the $5,100 in question

does in fact properly belong to sales effected in

that year.

Thus, in recapitulation, while we agree with peti-

tioners that respondent's determination is excessive

in amount, we do not agree that the determination

of understatement of 1947 sales is, in itself, on the

record made, without foimdation in fact.

Viewing all the evidence and considering all in-

ferences therefrom, we have come to the conclusion

that the Portland partnership's sales of used taxi-
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cabs in 1947 were understated in the aggregate

amount of $4,525. Accordingly, we have so found

as a fact and here so hold.

Decisions will be entered imder Rule 50.

Served and Entered Nov. 16, 1956.

The Tax Court of the United States

Washington

Docket No. 51491.

FRED C. NIEDERKROME, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION
Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the year 1945

there is a deficiency in income tax in the amount of

$32,348.48 and in addition to tax (Sec. 294(d)(2),

Internal Revenue Code of 1939) in the amount of

$1,940.07.

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.
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The Tax Court of the United States

Washington

Docket No. 51526.

E. ROYCE and DORA F. ROYCE,
Petitioners,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1948

and 1949 there are deficiencies in income tax in the

amounts of $22,191.08 and $22,453.94, respectively.

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.

I
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The Tax Court of the United States

Washington J

Docket No. 51527.

EZRA ROYCE, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1944,

1945, 1946 and 1947, there are deficiencies in in-

come tax and addition to tax (Sec. 294(d)(2), In- j

temal Revenue Code of 1939), as follows:

Deficiency Addition to Tax

Year Income Tax Sec. 294(d) (2)

1944 $ 54,875.50

1945 269,786.82

1946 127,263.95

1947 76,771.18 $4,882.58

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN POSSAN,
Judge.

Served and Entered April 3, 1957.

J
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The Tax Court of the United States

Washington

Docket No. 51528.

B. ROYCE, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1945

and 1947 there are deficiencies in income tax in

the amoimts of $17,795.86 and $5,051.44, respec-

tively.

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.

\
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The Tax Court of the United States

AVashington

Docket No. 51529.

ESTATE OF ISABELLE H. ROYCE, Deceased,

B. ROYCE, Executor, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandiun Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1945,

1946 and 1947 there are deficiencies in income tax

as follows:

Year Deficiency

1945 $29,308.54

1946 9,774.80

1947 5,051.44

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.
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The Tax Court of the United States

Washington

Docket No. 51531.

ROBERT T. JACOB and AGNES C. JACOB,
Petitioners,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Court's Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the year 1945

there is a deficiency in income tax in the amount

of $66,977.56 and an addition to tax (Sec. 294(d)

(2), Internal Revenue Code of 1939) in the amount

of $4,035.66.

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.
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The Tax Court of the United States

Washington

Docket No. 51533.

ALBERT L. SCHNEIDER and BERTHA
SCHNEIDER, Petitioners,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION

Pursuant to the Courtis Memorandum Findings

of Fact and Opinion filed November 16, 1956, the

parties herein having filed an agreed computation

of tax on March 27, 1957, it is

Ordered and Decided: That for the years 1945,

1948 and 1949, there are deficiencies in income tax

and addition to tax (Sec. 294(d)(2), Internal Rev-

enue Code of 1939), as follows:

Deficiency Addition to Tax

Year Income Tax (Sec. 294(d)(2))

1945 $21,157.87 $1,102.38

1948 1,738.04

1949 555.06

Entered April 2, 1957.

[Seal] /s/ ERNEST H. VAN FOSSAN,
Judge.

Served and Entered April 3, 1957.
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In The United States Court of Appeals

For The Ninth Circuit

Tax Court Docket No. 51491

FRED C. NIEDERKROME, Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW

Fred C. Niederkrome, by his attorneys Louis

Eisenstein, Randall S. Jones and Eberhard P.

Deutsch, hereby petitions the United States Court

of Appeals for the Ninth Circuit to review the deci-

sion entered by The Tax Court of the United

States on April 2, 1957, ordering and deciding that

there is a deficiency in petitioner's income tax for

the calendar year 1945.

The controversy presents the question whether

any amount paid in 1945 by Oregon Motor Stages

to L. R. Bentson, in retirement of all the stock

held by L. R. Bentson in Oregon Motor Stages, or

any incidental disbursements paid by Oregon

Motor Stages constituted a taxable dividend to peti-

tioner.

Petitioner is an individual residing in Portland,

Oregon. Petitioner filed his income tax return for

the period here involved with the Collector of In-

ternal Revenue for the District of Oregon at Port-
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land, whose office is located mthiia the jurisdiction

of the United States Court of Appeals for the

Ninth Circuit.

Petitioner files this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioner.

[Endorsed] : T.C.U.S. Filed July 1, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 51526.]

PETITION FOR REVIEW

E. Royce and Dora F. Royce, by their attorneys

Louis Eisenstein, Randall S. Jones and Eberhard

P. Deutsch, hereby petition the United States Couii:

of Appeals for the Ninth Circuit to review the deci-

sion entered by The Tax Court of the United States

on April 2, 1957, orderino: and deciding that there

is a deficiency in petitioners' income taxes for the

calendar yeai-s 1948 and 1949.

The controversy presents the question whether

during the years in issue petitioners were taxable

with respect to the income of a partnership, doing

business as Yellow Cab Company in Seattle, Wash-
ington, which was distributable to a trust for the
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benefit of Eunice M. Royce, the daugliter of peti-

tioners.

Petitioners are husband and wife residing in

Portland, Oregon. Petitioners filed their income tax

returns for the periods here involved with the Col-

lector of Internal Revenue for the District of Ore-

gon at Portland, whose office is located within the

jurisdiction of the United States Court of Appeals

for the Mnth Circuit.

Petitioners file this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioners.

[Endorsed] : T. C. U. S. Filed July 1, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 51527.]

PETITION FOR REVIEW

Ezra Royce, by his attorneys Louis Eisenstein,

Randall S. Jones and Eberhard P. Deutsch, hereby

petitions the United States Court of Appeals for

the Ninth Circuit to review the decision entered by

The Tax Court of the United States on April 2,

1957, ordering and deciding that there is a defi-

ciency in petitioner's income tax for the calendar

years 1944 through 1947.
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The controversy presents the follo^ving questions:

(1) whether any amoimt paid in 1945 by Oregon

Motor Stages to L. R. Bentson, in retirement of all

the stock held by L. R. Bentson in Oregon Motor

Stages, or any incidental disbursements paid by

Oregon Motor Stages constituted a taxable dividend

to petitioner; (2) whether during the year's in issue

petitioner was taxable with respect to the income of

a partnership, doing business as Yellow Cab Com-

pany in Portland, Oregon, w^hich was distributable

to Dora F. Royce, the Avife of petitioner; (3)

whether during the years in issue petitioner was

taxable Avith respect to the income of a partnership,

doing business as Yellow Cab Company in Seattle,

Washinoion, which was distributa]:>le to the said

Dora F. Royce; (4) whether during the years in

issue petitioner was taxable with respect to the in-

come of a pai'tnership, doing business as Yellow

Cab Company in Seattle, Washington, which was

distributable to a trust for the benefit of Eunice M.

Royce, the daughter of petitioner; and (5) Avhether

the sum of $20,000 disbursed by Hippodrome

Amusement Company to petitioner in 1945 was tax-

able to him as a dividend.

Petitioner is an individual residing in Portland,

Oregon. Petitioner filed his income tax returns for

the periods here involved with the Collector of In-

ternal Revenue for the District of Oregon at Port-

land, whose office is located A\dthin the jurisdiction

of the United States Court, of Appeals for the

Ninth Circuit.

Petitioner files this petition pursuant to the pro-



Commissioner of Internal Revemie 307

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioner.

[Endorsed] : T.C.U.S. Filed July 1, 1957.

[Title of Couii: of Appeals and Tax Court Docket

No. 51528.]

PETITION FOR REVIEW

B. Royce, by his attorneys Louis Eisenstein, Ran-

dall S. Jones and Eberhard P. Deutsch, hereby

petitions the United States Court of Appeals for the

Ninth Circuit to review the decision entered by The

Tax Court of the United States on April 2, 1957,

ordering" and deciding that there is a deficiency in

petitioner's income tax for the calendar year 1945.

The controversy presents the question whether

any amount paid in 1945 by Oregon Motor Stages to

L. R. Bentson, in retirement of all the stock held by

L. R. Bentson in Oregon Motor Stages, or any inci-

dental disbursements paid by Oregon Motor Stages

constituted a taxable dividend to petitioner.

Petitioner is an individual residing in Santa Bar-

bara, California. He resided in Vancouver, Wash-
ington immediately prior to establishing his said

present residence in California. Petitioner filed his

income tax return for the period here involved with

the Collector of Internal Revenue for the District
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of AVashiiigton at Tacoma, whose office is located

withill the jurisdiction of the United States Court

of Appeals for the Ninth Circuit.

Petitioner files this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDAI.L S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioner.

[Endoi^ed] : T.C.U.S. Filed July 1, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 51529.]

PETITION FOR REVIEW

The Estate of Isabelle H. Royce, deceased,

B. Royce, Executor, by its attorneys Louis Eisen-

stein, Randall S. Jones and Eberhard P. Deutsch,

hereby petitions the United States Court of Appeals

for the Ninth Circuit to review the decision entered

by The Tax Court of the United States on April 2,

1957, ordering and deciding that there is a defi-

ciency in income tax of deceased Isabelle H. Royce
for the calendar year 1945.

The controversy presents the question whether

any amount paid in 1945 by Oregon IMotor Stages

to L. R. Bentson, in retirement of all the stock held

by L. R. Bentson in Oregon Motor Stages, or any
incidental disbursements paid by Oregon Motor
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Stages constituted a taxable dividend to deceased

Isabelle H. Royce.

Petitioner is an estate. B. Royce, the executor of

the said estate, resides in Santa Barbara, Califor-

nia. He resided in Vancouver, Washington, immedi-

ately iDrior to establishing his said present residence

in California. Deceased Isabelle H. Royce filed her

income tax return for the period here involved mth
the Collector of Intemal Revenue for the District

of Washington at Tacoma, whose office is located

within the jurisdiction of the United States Court

of Appeals for the Ninth Circuit.

Petitioner files this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioner.

[Endorsed] : T.C.U.S. Filed July 1, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 51531.]

PETITION FOR REVIEW

Robert T. Jacob and Agnes C. Jacob, by their at-

torneys Louis Eisenstein, Randall S. Jones and

Eberhard P. Deutsch, hereby petition the United

States Court of Appeals for the Ninth Circuit to

review the decision entered by The Tax Court of

the United States on April 2, 1957, ordering and
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deciding that there is a deficiency in petitioner's

income tax for the calendar year 1945.

The controversy presents the question whether

any amount paid in 1945 by Oregon Motor Stages

to L. R. Bentson, in retirement of all the stock held

by L. R. Bentson in Oregon Motor Stages, or any

incidental disbursements paid by Oregon Motor

Stages constituted a taxable di^-idend to petitioners.

Petitionei*s are husband and ^^^fe residing in

Poi'tland, Oregon. Petitioners filed their income tax

retui-n for the period here involved ^vith the Col-

lector of Internal Revenue for the District of Ore-

gon at Portland, whose office is located \vithin the

jurisdiction of the United States Court of Appeals

for the Ninth Circuit.

Petitioners file this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JOXES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioners.

[Endorsed] : T.C.U.S. Filed July 1, 1957.

[Title of Court, of Appeals and Tax Court Docket

No. 51533.]

PETITION FOR REVIEW
Al])ert L. Schneider and Bertha Schneider, by

their attorneys Louis Eisenstein, Randall S. Jones

and Eberhard P. Deutsch, hereby petition the
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United States Court of Appeals for the Ninth Cir-

cuit to review the decision entered by The Tax

Court of the United States on April 2, 1957, order-

ing and deciding that there is a deficiency in peti-

tioners' income tax for the calendar year 1945.

The controversy presents the question whether

any amoimt paid in 1945 by Oregon Motor Stages to

L. R. Bentson, in retirement of all the stock held by

L. R. Bentson in Oregon Motor Stages, or any inci-

dental disbursements paid by Oregon Motor Stages

constituted a taxable dividend to petitioners.

Petitioners are husband and wife residing in

Clackamas County, Oregon. Petitioners filed their

income tax return for the period here involved with

the Collector of Internal Revenue for the District

of Oregon at Portland, whose office is located within

the jurisdiction of the United States Court, of Ap-

peals for the Ninth Circuit.

Petitioners file this petition pursuant to the pro-

visions of sections 7482 and 7483 of the Internal

Revenue Code of 1954.

/s/ LOUIS EISENSTEIN,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioners.

[Endorsed] : T.C.U.S. Filed July 1, 1957.
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[Title of Tax Court and Docket Nos. 51491, 51526,

51527, 51528, 51529, 51531, 51533.]

CERTIFICATE

I, Howard P. Locke, Clerk of the Tax Court of

the United States, do hereby certify that the fore-

going docimients 1 to 43 inchisive, constitute and

are all of the original papers on file in my office as

called for by the Designation of Record on Review,

except the original exhibits which are separately

certified, in the cases before the Tax Court of the

United States docketed at the above nmnbers and in

which the petitioners in the Tax Court cases have

filed petitions for reAdew as above nimibered and

entitled, together with a true copy of the docket en-

tries in said Tax Court cases, as the same appear in

the official docket in my office.

In testimony whereof, I hereim.to set my hand

and affix the seal of the Tax Court of the United

States, at Washington, in the District of Columbia,

this 9th day of September, 1957.

[Seal] /s/ HOWARD P. LOCKE,
Clerk, Tax Court of the

United States.
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In The Tax Court of the United States

Docket Nos. 51491, 51526, 51527, 51528, 51529,

51530, 51531, 51532, 51533, 51534

FRED C. NIEDERKROME; E. ROYCE AND
DORA F. ROYCE; EZRA ROYCE; B.

ROYCE; ESTATE OF ISABELLE H.

ROYCE, DECEASED, ET AL; B. ROYCE
AND ESTATE OF ISABELLE H. ROYCE,
DECEASED, ET AL; ROBERT T. JACOB
AND AGNES C. JACOB; ALBERT L.

SCHNEIDER; ALBERT L. SCHNEIDER
AND BERTHA SCHNEIDER; BERTHA
SCHNEIDER, Petitioners,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

TRANSCRIPT OF PROCEEDINGS

Courtroom, U. S. Court of Appeals,

U. S. Court House, Portland, Oregon.

Monday, May 9, 1955.

The above-entitled matter came on for hearing,

pursuant to notice to the parties, at 10:12 o'clock

a.m.

Before: Honorable Ernest H. Van Fossan, J.,

Presiding.

Appearances: Mr. Randall S. Jones and Mr.

R. T. Jacob, Portland, Oregon, for the Petitioners.
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Mr. John D. Picco, Bureau of Internal Revenue,

Portland, Oregon, for the Respondent. [1]*

*****
ROBERT T. JACOB

a witness called on behalf of the Petitioners, first

having been duly sworn, testified as follows;

The Clerk : Will you please state your name and

address for the record?

The Witness: Robert T. Jacob, Portland

(interrupted) [27]

The Clerk: Robert E. Jacob?

The Witness: Robert T. J-a-c-o-b, Portland,

Oregon.

Direct Examination

Q. (By Mr. Jones) : Mr. Jacob, how long have

you been a resident of Portland, Oregon?

A. About forty years.

Q. And you are married, and your wife's name

is what please? A. Agnes C. Jacob.

Q. And you and Mrs. Jacob are the Petitioners

in Docket Number 51531, involved at this trial?

A. That is correct.

The Court: Mr. Jones; Mr. Jones, if you will

kindly indicate if you can, at each breaking point,

where the testimony is to be applied—which issue.

Mr. Jones: The testimony of this witness will

be pertain—pertain solely and exclusively to the

main issue, the issue of the Oregon Motor Stage

stock pui'chase and redemption.

* Page numbers appearing at top of page of Reporter's Orig-

inal Transcript of Record.
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The Court: Bear that in mind throughout the

case.

Mr. Jones: Yes, thank you very much.

Q. Wliat is your occupation, Mr. Jacob?

A. I am an attorney.

Q. And you are an attorney—attorney admitted

to practice in the Courts of Oregon for a good

many years'? A. Since 1926. [28]

Q. Now—I am trying to, your Honor, keep

from applying the facts which I think we have

stipulated—those which are asked as evidence, so

I am skipping something here—^were you interested

with other people in acquiring some of the stock

of the Oregon Motor Stages in the year 1945?

A. I was.

Q. Would you name who those parties were?

A. They were E. Royce, B. Royce, F. C. Nieder-

krome, A. L. Schneider, L. R. Bentson—^B-e-n-t-

s-o-n, and myself.

Q. Now, E. Royce is also called sometimes Ezra

Royce or Roy Royce, is that right?

A. That is correct.

Q. And B. Royce is sometimes called—^his name

is Barney Royce?

A. Bonnie, yes. He is called Barney, but his

name is Bonnie, B-o-n-n-i-e.

Q. Now, would you please tell us about the ne-

gotiations for the purchase of that stock which you

were interested in?

A. Sometime in April or May of 1945, Mr.

Schneider learned of the fact that this stock of
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Oregon Motor Stages was for sale, Hf- contacted

the then owners of the stock, and communicated

the fact to Mr. K Royce that the stodc was for

sale, and from then on, Mr. Royce and he started

to talking to different indiridnals about pordiaS'

ing some of the stock, and I was one of the group

who was interested in buying the slock, and as a

result, agreed to take a hnndred shares of [29] the

—of the stock, along with others who were plan-

ning on acqniring other shares.

Q. Xow. how numy shares did the group, ex-

cept for Mr. Bentson, expect to talk about

t

A. We expected and wanted to buy only four

hnndred shares.

Q. And what were you going to do about the

other three hnndred and fifty shares?

A, Originally, we discussed with Mr. Frank

McColloch, the attorney for the selling group, the

matter of giving the corporation an option to ac-

quire these shares, and he drafted a form of agree-

ment, in that direction. Then, too, we were^—we
were discussing the matter of aequiring additional

shares with other individuals, and while—during

the time that these matters were pending, Mr. T>. R.

Bentson, of Vancouver, B. C, came to Portland

and he expressed an interest in acquiring some of

the shares.

Q. Now, before we go into Mr. Bentson 's ar-

rival here, who were some of the people that you

were discussing this with to take some of the three

fifty?
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A. Mr. A. H. Wenck of Seattle, and Mr. Lance

Rothcliild of San Francisco.

Q. And were they men of sufficient means so

that they could have done so?

A. They were men of considera])le means. Mr.

Eothchild particularly was a very wealthy man.

Q. And then when did you first meet Mr. Bent-

son yourself? [30]

A. I met him sometime during the middle or

latter part of June, 1945. I met him at the home

of Mr. Royce—E. Royce.

Q. And what kind of an appearing man was

Mr. Bentson?

A. Mr. Bentson made a very good api)earance.

He was a man—very intelligent and alert at that

time, and I was quite impressed with his stability.

I was informed that he had been a successful min-

ing operator in Alaska; that he had taken from a

gold mine—placer gold mine, something in excess

of eight hundred thousand dollars, and his dress

and appearance was that of a very substantial sort

of man.

Q. Well, after you met him, how did you learn

through—how did you learn that he would be in-

terested in acquiring any of the stock of the Port-

land—or of the Oregon Motor Stages?

A. Well, he had been in Portland, I think, some

days when I met him, and he told me that he had

been discussing this proposition with Mr. Royce

—

Mr. E.—well, probably with both E. and B. Royce,
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but anyway, he said he had been discussing it, and

he was interested in acquiring the stock.

Q. Was there any discussion between you and

the others of this group, except him, about his ac-

ceptability to your project?

A. Well, it developed as a matter of course, that

he was accepted.

Q. Ajid then from the time that you decided

to go ahead with him, other negotiations, I sup-

pose (interrupted)

A. We dropped—we dropped the other negotia-

tions, yes, and [31] went ahead with him.

Q. All right. Now, how did he happen to—do

you know how he happened to get in touch with

anybody at American Business Credit Corporation?

A. I introduced him and Mr. Royce to George

W. Davidson, who was then the Vice President and

Manager of ABC here in Portland. I had been in-

strimiental in getting some financing done by ABC
for some other clients, and so I introduced Mr.

Bentson and Mr. Royce to George Davidson, and

the negotiations about the loan were carried on

from there by them.

Q. Now, is Mr. Davidson still living?

A. No, he's deceased.

Q. And what about Mr. Bentson?

A. He's deceased also.

Q. Do you know what was—^were you present

at any of the negotiations between Mr. Bentson

and Mr. Da\'idson?
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A. No, after I introduced them, they went on

from there.

Q. Now, there are, I think going to be admitted

on stipulation in this case, some receipts given by

Mr. Bentson to you, Mr. E. Royce, B. Royce, Mr.

Niederkrome and Mr. Schneider, for stock. What
was the purpose of those?

A. That was the loan to Mr. Bentson of our

security as we understood it, ABC required Mr.

Bentson to borrow our stock to be pledged along

with his as security for this loan.

Q. Why were you people willing to give your

stock for security [32] for someone else's loan?

A. Well, simply because we wanted to pledge

our stock, and we understood that Mr. Bentson,

his funds were all in Canada, and were blocked

by reason of war regulations in existence at that

time, and I imderstood also that because he was a

Canadian citizen, that the ABC required additional

security, and we saw—^we had no objection to loan-

ing our collateral to him.

Q. From the standpoint of a potential investor

in 1945—in June of 1945, what was the appearance

of Oregon Motor Stages?

A. It was excellent. They had had a very fine

earning record, and they were in good financial

condition, and although their equipment was ]:)e-

coming somewhat worn, and some of it decidedly

antiquated, they still were doing an excellent busi-

ness, and their earnings had been in excess of a

million dollars. In one years— in one year, I
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believe in excess of two million dollars, and they

had been paying substantial dividends, and the

prospects were still very good at that time because

the war was still on.

Q. Well, what was your own attitude at the

time with respect to the probable ending of the

war—the effect upon that business?

A. Well, we—we had no idea, of course, about

that. None of us knew about the existence of the

atomic bomb, and we expected the operation to

continue at the then pace for an indefinite period.

We had no—it was true that the—Germany had

capitulated, but according to our information, there

w^as still considerable danger so far as Japan was

concerned, and we had no idea—Russia was being

[33] asked to come into the war. We had no idea

how long it would continue, or whether it might be

a year, two years or what.

Q. Well, was there any thought by you or the

people that you were with there, of a quick clos-

ing?

A. No, not at all. We had no idea that there

would be.

Q. All right. Now, then, what type of business

patronage did Oregon Motor Stages have, in con-

nection with (internipted)

A. A good part of it was from the camp at

Camp Adair, Oregon, which was located just out

of Corvallis, and a lot of it was the Tongue Point

Naval Station, and the Auxiliary Stations in As-

toria, and our longest nm was from Portland to
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Astoria, and that, of course, was one of the most

prolific sources of income that the company had

at that time ; and another thing too, the gas ration-

ing made the use of private automobiles rather re-

strictive, and we were enjoying a very substantial

patronage from the civilian trade. A lot of it was

even local trade, from the outlying suburban towns

into Portland during the war activity.

Q. Mr. Jacob, what area did the company's

franchises cover?

A. Covered the operations from Portland

through to Oregon City and down to Tillamook,

through McMinnville, out through Corvallis to

Salem, and down to Newport, and from Newport

to Astoria, and from Astoria to Portland by way
of the River Road and also Sunset Highway. Then

we had local service to Forest Grove, and to Mc-

Minnville, to Newberg, and Reedsport—a number

of the local suburban towns in this locality. Be-

sides, we had the City operation in [34] Salem and

Eugene, and there was a run too, from Eugene over

to the coast.

Q. That was all franchised territory'?

A. All under franchise—permanent operation.

Q. Permanent operation? A. Yes.

Q. Now, after you had decided—your group

there had decided to take in Mr. Bentson, what took

place ?

A. Then we arranged to acquire cashier's checks

for the respective amounts that were to be paid.

After acquiring the checks, we met in the board
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room of the First National Bank, Main Branch,

at which all of our group, I believe, except B.

Royce might not have been there. Were there, Mr.

L. D. Jones of the selling group, and Mr. Lemon

and Mr. Franlv McColloch, an attorney who was

representing the group were there, and Mr. Bent-

son, of course, was included—I meant to include

him in our group. He was there.

Q. And what took place there?

A. We met aroimd the table and the stock of

one of the stockholders was—the share with the

certificate was issued to Mr. E. Royce, and he

qualified as a Director. Then one of the retiring

Directors submitted his resignation, after Mr.

Royce was elected, then the meeting continued.

Another Director was elected after the resignation

of one of the outgoing directors and so on until

the old Board retired and the new Board was

elected. When that was accomplished, the cashier's

checks were delivered to Mr. McColloch, [35] I

believe, as representative for the group, and the

stock was issued in the names of the respective

purchasers according to the number of shares that

each had purchased.

Q. You all got stock certificates'?

A. All got stock certificates is correct.

The Court: Is that Mr. McColloch, C. E. Mc-

Colloch, or Frank McColloch?

Mr. Picco: No, it's Franlv, your Honor.

Mr. Jones: And that is M-c-C-o-l-l-o-c-h. He is
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a brother of Judge Claude McColloch, of the Fed-

eral bench. [36]
*****

Q. (By Mr. Jones) : Mr. Jacob, I am handing

you the Petitioner's Exhibit Number 32 for identi-

fication, and I am asking you if this is your signa-

ture on it, and if so, to explain what it is?

A. That is my signature, and Petitioner's Ex-

hibit 32 for identification is Oregon Motor Stages

Certificate of Common Stock, Number Seventy-

seven, for three hundred and fifty shares, and is-

sued in the name of L. R. Bentson ; dated July 2nd,

1945.

Q. Now, I notice that it is endorsed in blank on

the back of it. Will you tell us about where and

when those endorsements were put on, if you know ?

A. These endorsements—the endorsements were

made at the meeting I have just described. Mr.

Bentson signed, and his signature was witnessed by

Mr. Frank McColloch.

Q. And then was that given to ABC?
A. It was delivered to a representative of ABC

at that time.

Q. At any time we use "ABC" the record can

show that that is "American Business Credit Cor-

poration," the Oregon company. If [37] we want

to speak of the Delaware Company, we will say

"the Delaware Company."

Mr. Jones : Now, I would like to offer this certi-

ficate in evidence. (Exhibit handed.)

Mr. Picco: No objection, your Honor.
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The Court: It will be received. Exhilnt 32.

(Petitioner's Exhibit 32, witness Jacob, re-

ceived in evidence.)

Q. (By Mr. Jones) : Now, Mr. Jacob, were cer-

tificates similar to that made at the same time,

under the same circumstances to you for a hundred

shares, to Mr. E. Royce for the himdred and forty-

five shares, to Mr. B. Royce for fifty shares, to Mr.

Niederkrome for fifty-five shares, and to Mr.

Schneider for fifty shares? A. They were.

Q. Were they all endorsed in the same manner?

A. Exactly.

Q. And at the same time, were they also deliv-

ered to ABC?
A. They were. They were all endorsed and our

signatures were witnessed by Mr. McColloch in

those instances.

Q. That was after you had loaned them to Mr.

Bentson, and taken his receipts?

A. They were—that was one of the steps in

making of the loan, yes.

Q. All right.

Mr. Jones: I will, just for—these are already

going in [38] evidence—they have already—we
have a proposed—proposed paragraph in our stip-

ulation that certain exhibits, unless they are ob-

jected to and the objection sustained, will be

deemed to have been received in evidence, your

Honor, and what I am handing Mr. Jacob now,

are the Petitioner's Exhibits 2, 3, 4, 5 and 6—are

all in that category. They may be marked later,



Cmnmissioner of Internal Revenue 325

(Testimony of Robert T. Jacob.)

because I had pencilled numbers on them that the

Clerk can pick them up from. I just would like

to show them to the witness, and then to ask a

question about them. No objection to thaf?

Mr. Picco: No objection to those exhibits, your

Honor. They will be attached properly and identi-

fied in the stipulation.

The Court: They may be received at this time

then.

Q. (By Mr. Jones) : All right. Now, are those

Exhibits of the Petitioner, 2 through 6, the receipts

that you have been mentioning which were given

by Mr. Bentson for the borrowing of your respec-

tive shares? A. That's correct.

Q. Do you know whether—do you know where

Mr. Bentson signed a promissory note—the prom-

issory note that he signed in this case, were you

present when he signed it—you were there when

he signed? A. No, I wasn't; I was not.

Q. You didn't see it signed?

A. No, I didn't.

Q. Now, Mr. Jacob, when you were—you men-

tioned purchasing [39] a cashier's check. Was
that purchased before you went into this room?

A. That's right.

Q. And were you and Mr. Royce and Mr. Nie^

derkrome—^Mr. E. Royce, B. Royce, and Mr. Nie-

derkrome and Mr. Schneider together when this was

purchased?

A. We were all there, I think, except Mr. B.
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Rovce. I don't recall with respect to him, but all

the rest of us were.

Q. Is this a copy—this Exhibit 8, a copy of the

order for the checks that you wanted issued as

cashier's checks?

A. It is, and the numbers of the respective

cashier's checks are insei'ted—were inserted by the

issuing teller.

Q. And those totalled four hundred thousand

dollars' worth of cashier's checks?

A. That's right.

Q. I am speaking for the—(interrupted)

Mr. Picco: What Exhibit is that?

Q. I am speaking now for the record of Ex-

hibit Number 8. Now, each of you people individu-

ally—(interrupted)

The Clerk : They are going to be attached to the

stipulation, so I don't mark them.

Q. All right. Did each of the indi^i-duals that

are—that you have last mentioned, pay over their

own money at that time?

A. Well, I—it is my recollection they did. I

don't—(interrupted) [40]

Q. Well, you paid your money though?

A. I paid mine, and I know the monies were

paid in at that time, but I don't remember who

paid in what. I just know that we were all there

together, bought our cashier's checks, and went on

up to the meeting.

Q. What I am trying to say, you put enough
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money together—^you each contributed up—enough

—there was four hundred thousand dollars there 1!

A. That's right.

Q. It was shoved across the counter, and you

got these cashier's checks back?

A. That is what happened. Who had the money,

all of it, nor how much, I don't recall that.

Q. Now, were you present when Mr. Bentson

purchased two cashier's checks?

A. I don't recall whether I was at the window

at the time or not, but I know he was^—I recall his

being in the lobby, and purchasing checks. I don't

recall whether I was at the window at the time or

not, but I remember that he was there, in the

lobby at the time, with the check of ABC for the

purchase of the— (interrupted)

Q. Was Mr. Davidson with him?

A. No, he was not. There was a representative

of ABC there, but I don't recall who it was; but it

was not Davidson, I remember.

Q. Was Mr. Davidson at the meeting?

A. No, he wasn't. [41]

Q. But some ABC. representative was at the

meeting? A. Yes, that's right; that's right.

Q. Did you ever hear anything—were you pres-

ent when the note was signed ?

A. No, I wasn't.

Q. Did you ever hear Mr. Bentson say why he

wanted to purchase into this business ?

A. Yes, I did.
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Q. What did he say?

A. He said that he had watched his nephews in

their operations and they had been quite successful,

and that he wanted—he had spoken to them on dif-

ferent occasions previously, requesting that at some

time, he be permitted to acquire an interest in some

of the projects they were going into, and his rea-

sons for it was that he said he had a niece in Port-

land, was the only relative that he had, and he

wanted to create an estate for her here in Oregon,

and that is what his reason, he said, for being in-

terested.

Q. Mr. Jacob, you had mentioned that this

Oregon Motor Stages had a history of good earn-

ings—do you know whether Mr. Bentson had been

informed of that?

A. He had—he was, very definitely, and I know
that he camped on Mr. Schneider's trail here for

several days, in connection with the operation be-

fore he went into it, and Mr. Schneider would know
exactly what was done in that respect, but I knew
that he was with Mr. Schneider for quite some time

before he decided finally to go [42] into it.

Q. Well, now, when did you first learn that Mr.

Bentson wanted to get out of the sales of the stock ?

A. Well, it was some time in the latter part of

August.

Q. And how did you find that out ?

A. Well, ho came to Portland again, and as I

recall, he came in with Barney Royce, who lived in
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Vancouver, Washington, and said that he wanted to

get out; that he had—that the end of the war had

changed the prospect of matters, and he preferred

to retire from the operation, dispose of his stock.

Q. Do you know whether or not he addressed

vsome sort of a communication to the corporation or

the President concerning that desire?

A. He did; he did, yes.

Mr. Jones: Mr. Picco, have you photographed

that—(interrupted)

Mr. Picco : We have the original here. Of course,

that is also in the stipulation. [43]
*****

Q. (By Mr. Jones) : I am showing you Ex-

hibit 9—is that the communication that you referred

to? A. That's right.

Q. Now, after that communication was received,

what action, if any, was taken, by the (inter-

rupted)

A. Well, a meeting of the Board of Directors

was had, and this communication was considered

and acted upon, and it was voted to acquire Mr.

Bentson's stock, and after—after that action, a

check for three hundred and fifty thousand dollars

was issued to Mr. Bentson.

Q. Did you ever see the check—that is, prior to

the time it was delivered to ABC?
A. I don't recall seeing it even before or after,

except photostatic copies. I had nothing to do with

the writing of the check or I don't recall seeing it.

Q. I want to show you what is the stipulation
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Exhibit number 10, and ask you if that is a photo-

static copy of the check you are speaking of?

A. It is.

Q. Now, my question is, did you—did you ever

see the check or have you only seen the photostatic

copy of it?
^

A. I recall at the time that the photostat was

obtained that Mr. Royce—this was after though.

This was some years after the—^its issuance. Mr.

Royce and I went to the bank to see about getting

a photostatic copy, and we found that the check

was kept over on the [44] East Side, at one of the

branches of the bank, and I don't believe I went

over there and looked at it. If I did, I don't recall

it, but I had nothing to do with the signing of it.

Q. Well, is it true then, that you have never seen

—you never saw the actual check?

A. I don't recall that I ever saw it, imless I saw

it in the hands of the bank which retained it after

it was certified.

Q. I see, but you never saw it before it was

negotiated and went back to the bank?

A. No.

Q. That is the point I wanted to keep in mind.

Now, did you have any interest whatever in this

three hundred and fifty shares of stock purchased

by Mr. Bentson? A. None whatsoever.

Q. Did you put up any money for any part

of it? A. Not a dollar, no, sir.

Q. Did you get any benefit out of either its pur-

chase or sale?
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A. If I did, I don't know what it was. I cer-

tainly can say that I got none whatsoever, actual

benefit out of it. The question as to whether the

stock I retained was worth more or less is one that

is open to argument. I think that our stock was

worth less after—even after the amount was paid

over to Bentson. Certainly, the book value of the

stock went down considerably, and I think, too, the

earning capacity of the corporation was depleted.

Q. Did you ever have any expectation of getting

any benefit out [45] of any of the shares purchased

by Bentson? A. None whatsoever.

Q. In any way? A. None whatsoever.

Q. Did you have^—ever have any agreement with

anybody that you would get any benefit, direct or

indirect out of that purchase?

A. I certainly did not.

Q. Now, when this stock was turned in by Mr.

Bentson, was it cancelled? A. Yes.

Q. And the capital of the—the capital structure

of the corporation, its authorized shares of—of

(interrupted)

A. Seven hundred and fifty.

Q. seven hundred and fifty shares of par

value of a hundred was reduced to (inter-

rupted) A. Four hundred shares.

Q. Of a par value of a hundred?

A. Right.

Q. And those shares have never at any time been

reissued? A. They had not.

Q. Was the capital changed up again?
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A. It has been reduced successively since.

Q. Now, there were some other sums paid, I be-

lieve, by ABC to—paid to ABC by Oregon Motor

Stages at the time that this redemption was made

—

they are mentioned in our stipulation (inter-

rupted) [46]

A. Mr. Jones, there was one payment made
prior—on the statement from Mr. Davidson, to Ore-

gon Motor Stages, I believe, representing a charge

for seiTices, according to the reading of the state-

ment, and that was charged on the books of Oregon

Motor Stages as "professional services," whereas,

it was my understanding, and I thought all the

time that it had been charged to Mr. Bentson

—

should have been charged to L. R. Bentson, but I

had nothing to do mth the accoimting, nor the

charge, ])ut it is my understanding that it would be

and that it had been charged to Bentson.

Q. When did you find out the first time that it

wasn't charged to (interrupted)

A. A^^ien the Revenue Agent stai-ted making his

investigation of the transaction.

Q. And what did the Revenue Agent's report

show with respect to that?

A. Well, it showed it was charged on the books

of Oregon Motor Stages to an expense account, in-

stead of being charged as an account receivable to

Mr. Bentson.

Q. And then what did the Revenue Agent pro-

pose doing then?
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A. Well, he disallowed it as a deduction on the

part of Oregon Motor Stages.

Q. Oregon Motor Stages conceded—(interrup-

ted)

A. They conceded that it was erroneously deduc-

ted, and the same was true of the amount of interest

which Mr. Bentson made as a stipulation—as a con-

dition to sunrendering his stock, that the [47] com-

pany pay ABC the amount of interest charged, and

that was also charged to "interest expense," erro-

neously so at the time,—was disallowed by the Rev-

enue agent and admitted by the—by us that it was

improperly charged.

Q. Did you know anything about that charge

either at the time? A. No, I didn't.

Q. Well, wouldn't that^—wouldn't that have been

—I don't express any opinion one way or the other,

but would that have been a proper charge under

the terms of his— (interrupted)

A. To expense?

Q. Yes.

A. Well, I don't know. I hadn't considered it

fully, and—but I assiune not. I don't know—it—it

may have been, either that, or part of the cost of

the stock. More likely, it would represent a cost of

the stock, rather than an expense item.

Q. As far as you know, or have any knowledge

of, did any of the parties I am going to name—E.

Royce, B. Royce, Schneider or Niederkrome, re-

ceive any benefit in any way from the purchase by
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Mr. Bentson of his three hundred and fifty shares?

A. Absolutely not. As far as Mr. Niederkrome

is concerned, he was required by the Interstate Com-

merce Commission, because of his Directorship in

another—another carrier, to dispose of his stock.

He did so in 1946, at the identical price that he had

paid for it, so it left him right in the position he

was before he went into the project, and while that

would be the extreme case, we got no more [48]

benefit from the surrender of the three himdred and

fifty shares than he did from the surrendering of

his shares to another purchaser.

Q. Well, but—my question really was whether

you know—(interrupted)

A. Whether they got—(interrupted)

Q. if any of them— whether you know

whether any of them got or was intended to get any

benefit out of it?

A. I didn't get the word "intended," no, they

didn't—they didn't intend to have any part in the

purchase, or in any way, with the three hundred

and fifty shares.

Q. And do you know whether or not there was

any agreement that they would participate in any

way, or for any benefit whatever in those three fifty

shares ?

A. There was absolutely no agreement that I

had any knowledge of.

Q. Now, how did the earnings of Oregon Motor

Stages go after the war was over?
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A. Well, they started to decrease, and steadily

decreased, from something over two million down

to less than a million dollars, in gross revenue.

Q. Except, I think, there was one year, when

there was a little spurt there?

A. Probably—probably there may have been one

year.

Q. Now, was the redemption intended to be of

any stock except these stock? I mean, Bentson's

stock? [49]

A. You mean at the time of the —(interrupted)

Q. That it was made. That wasn't a redemption

for any—^was that a redemption for anybody else's

stock—was that supposed to be a pro-rata redemp-

tion of stock?

A. Not at all. There was no—there was no

—

there was to be no redemption except his shares.

Q. Now, would there have been any loaning of

this stock except for ABC's demands? A. No.

Q. Did either Mr. Bentson or Mr. Niederkrome

have any connection with Oregon Motor Stages after

each of them went out? A. No, they did not.

Mr. Jones: You may cross-examine.

Cross Examination

Q. (By Mr. Picco) : Mr. Jacob, what was your

position in Oregon Motor Stages in 1945 ?

A. Secretary.

Q. How many shares of stock did you acquire?

A. One hundred.

Q. Now, did you say on direct that as far as
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the negotiations for the purchase of stock, that you

were active in those negotiations?

A. Yes, I was.

Q. Was Ezra Royce active too?

A. Yes. [50]

Q. Was anybody else active in the negotiations?

A. You mean directly with the—with the sellers,

or in what way do you mean?

Q. That is correct.

A. Directly with the sellers? I believe Mr.

Schneider first contacted Mr. Jones, and then, from

then on, my recollection is that the negotiations were

continued by Mr. Royce and myself. I don't remem-

ber Mr. Schneider having anything to do with it

—

with the negotiations after that time, until we met

for the purchase of the stock.

Q. Now, in the negotiations for the loan, were

you active in that?

A. I introduced Messrs. Bentson and Royce to

Davidson. From then on, I was not active.

Q. That is the only part you took in the nego-

tiation for the loan?

A. Introduction, that's right.

Q. Now, in your recollection—or do you know
how long these negotiations for the purchase of the

stock—how long it took for the negotiations ? When
did you start negotiations?

A. My recollection is it would be some time in

May—May, 1945, and then they continued on—be

something over a month.
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Q. I take it you had quite a few meetings and

conferences in connection with that—during that

period of time?

A. Quite a few; quite a few, that's right.

Q. And the negotiations lasted all the way down

to [51] July 2, 1945, when the transaction took

place? A. That's right.

Q. Now, during that time, you were trying to

interest some additional purchasers in the purchase

of this stock? A. Additional stock, that's right.

Q. Who did you try to interest in the purchase

of the stock?

A. Those with whom there was serious consider-

ation were A. H. Wenck of Seattle, and Lance Roth-

child of San Francisco.

Q. Those are the individuals that have been

associated with Mr. Royce—(interrupted)

A. Right.

Q. in Yellow Cab Company and other ven-

tures? A. That's right.

Q. Now, they were anxious to buy that stock,

were they not, or do you know?

A. I don't know that, Mr. Picco. I remember we

discussed it with them, and at one time, I thought

Mr. Wenck was going to take some of it.

Q. You, yourself, were intending to buy addi-

tional shares of stock, were you not?

A. I considered buying additional stock, yes. As

a part of the second group that was being formed.

Q. Now, you—you discussed Mr. Bentson's par-
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ticipation in the negotiations for the purchase of

stock. Will you tell us how active he was in that?

A. Well, he—after—after he got the informa-

tion he wanted, and after he made his purchase, he

was inactive from then on. He was not active at

all in the company's affairs, and neither were any of

the rest of us, except Mr. Schneider, actually.

Q. When did he first become interested in the

negotiations for the purchase of the stock?

A. Some time the latter part of June. I don't

recall the exact date—I remember it was a Sunday.

It was a Sunday evening that I went out to Mr.

Royce's and met him, and it was some time in the

latter part of Jime.

Q. Now, was he active during all of that time

right do^^^l to the day of the transfer of the stock

from the old stockholders to the new stockholders'?

A. That's right. He remained here in Portland,

as I recall it, imtil the transaction was closed. There

may have been a lag where he went back to Van-

couver, but he was active aroimd here for quite some

time, I recall. After I—after I introduced him to

Mr. Davidson, I didn't see him again that I recall,

imtil we purchased the cashier's checks and had

our meeting.

Q. When do you think you introduced him to

Mr. Bentson—or to Mr. Davidson of ABC?
A. Well, it would be—^it would be some time

in June, I don't know exactly—it would be some

time the latter part of June, I will say—between the

15th and the end of the month, I would say.
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Q. Now, did you say you knew him very well ?

A. No, I hadn't met him until I met him at Mr.

Royce's.

Q. Was his wife with him at the time?

A. No, she wasn't.

Q. Do you know where he stayed?

A. I believe he stayed with E. Royce. He was

out at his house when I met him, and I am not sure,

John, whether he stayed there all the time or not, or

whether he was with Barney part of the time, or

what. I know, I met him at Mr. Royce 's.

Q. Did you describe Mr. Bentson. I think you

were trying to describe him in your direct exam-

ination ?

A. Yes, sir, he was a very good looking Scandi-

navian—^very impressive looking, and at the time he

was here, he was quite well-dressed in—I remem-

ber at the meeting particularly, he made the most

impressive presentation of anybody there. He was

—he sat up and took part in all the negotiations,

and seemed to be enjoying it thoroughly. He was

dressed in a dark suit—had on a white shirt and tie,

and to me, he made a very good impression.

Q. How—^was he an elderly man?
A. Yes, he was. He was along in years. T don't

know how old he was. But he was certainly alert

and active at the time he was there. There was no

indication of anything but a very alert man.

Q. Now, this stock was desirable in a sense that

profits were excellent, and it looked as if large divi-
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dends could be obtained through the corporation, is

that right?

A. They had been paying substantial dividends

and certainly, the [54] earnings had that implica-

tion. We thought it would be a very profitable ven-

ture.

Q. Had Mr. Bentson stated to you, or you foimd

out tliat his funds, if any, were blocked in Canada ?

A. He stated at the time, that they were. That

for that reason, he would have to make arrange-

ments for financing here, if he were able to go into

the project.

Q. Did he anticipate that the war restrictions

would ho lifted inside of three months'?

A. That, I wouldn't know, John, what he antici-

pated.

Mr. Jones: I didn't hear that. Would you mind

repeating that?

The Court: The question was, did he anticipate?

Q. Did he anticipate that the war restrictions

would be removed in three months—the period of

the loan ? You say you don't know that ?

A. No, I don't know. He didn't—nothing was

said about— he just simply said his funds were

l)locked, and so far as the loan being for three

months, my imderstanding was that it was renew-

able—all of the notes that I was familiar with that

had lx>en issued ])rior to that time ]\y AJ3C, liad lieen

issued for ninety days, and they were renewable

continuously for quite some years.

Q. Now, you are talking about the practice of

ABC, or—(interrupted)
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A. Yes, as far as—(interrupted) [55]

Q. from your knowledge?

A. Yes, from my knowledge, yes.

Q. Now, you are not talking about this particular

note, are you?

A. No, I am talking about the practice. I had

—

I did none of the negotiating, so I wasn't informed

as to that.

Q. Did you not consider that it was rather risky

to pledge your stock on the basis of his credit, under

the circiunstances ?

A. No, I thought he was a substantial individual,

and I saw no particular hazard in our surrendering

our shares as collateral.

Q. Well—(interrupted)

A. As a loan to him, if you will notice, the

receipt that he gave us specifically states that it is

being loaned—the stock was being loaned to him

for the purpose of the pledge.

Q. You didn't receive any evidence, did yon,

Mr. Jacob, about any financial statement shomng

his net worth ?

A. No, I didn't get any such statement.

Q. Now, isn't it true that you pledge your stock

because you knew that Mr. Ezra Royce was—was

liable on that note, and that everything would be

all right?

A. I don't recall that I gave any consideration

to that. I don't recall giving that any thought. As

a matter of fact, I don't know when AJBC said that

they would want this pledge, I don't recall that they
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said that they were going to require an endorse-

ment.

Q. You knew little about the negotiations of

the loan, you have mentioned tliat? [56]

A. That's right.

Q. Did you know or understand that the stock

would be retired shortly, and the loan paid up out

of the earned surplus of the Oregon Motor Stages?

A. No, it wasn't our intention at all.

Q. Now, it is stipulated—I think it is in para-

graph 34 of the stipulation—paragraph 25 of the

stipulation, concerning the interest payment and

the finance charges, and the invoice that you were

talking about, is Exhibit C—^this is it right here,

isn't it? A. That's right.

Q. Now, that was paid—can you tell by that.

The invoice was dated July 17, 1945?

A. That's right.

Q. And it was stipulated that it was paid on

July 19, 1945? A. That's right.

Q. Now, you say you didn't know anythir^

about this?

A. I—I said I thought that that was charged to

—my imderstanding was it was to be charged to

the—to Bentson. I didn't say I didn't know any-

thing about it.

Q. Are we talking about the time of this in-

strument—Exhibit 9, July 17, 1945—do you know
about this at that time, or are you talking about

your knowledge of it now?

A. No, I knew that Royce was billed, yes. I
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mean, I knew that the company was billed by

Davidson, yes.

Q. But you don't know how it was handled? [57]

A. No, I didn't know imtil— (interrupted)

Q. Until later?

A. Yes. Mr. Nicholson (phonetic)—(interrup-

ted)

Q. Now, you stated that George W. Davidson is

now deceased. He was the Vice President, was he

not, and General Manager of American Business

Credit Corporation ?

A. Yes, that is my understanding.

Q. You stated that George Davidson was or was

not at the First National Bank at the time the

transaction was closed? A. He wasn't.

Q. And you don't know anything about the nego-

tiations of the loan, involving George Davidson's

participation in it?

A. Not from the time I introduced him to Mr.

—(unfinished answer)

Q. Now, isn't it true that after the stock re-

demption, there were less shares of stock, and con-

sequently, an opportimity for larger dividends for

the stockholders? [58]

A. No, because there was a—there was a pro-

rata reduction of assets by the three hundred and

fifty shares in excess of the assets remaining as out-

standing against the four hundred shares. Now, as

to the operating potential, I think Mr, Schneider

would be—who was the Manager, would be in better
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position to explain that arrangement, but so far as

the net worth of the company was concerned, pro-

rata per share, it was considerably reduced.

Q. You had a smaller group of stockholders,

did you not?

A. Smaller group of stockholders, but the assets

against our stock were less than they were when

they were at seven hundred and fifty shares.

Q. The profits potentialities of this corporation

remained constant, despite this transaction, did they

not?

A. No, they started to decline, and—(interrup-

ted)

Q. Not because of the transaction involved?

A. Well, that, it could well be, because with the

additional capital, it would have been possible to

have acquired additional equipment, and with addi-

tional equipment, there could have been a different

operating schedule, and I would say that propor-

tionately, there would be an operating potential

which was reduced by the reduction of capital.

Q. Now, you are there assuming—assuming some

statements there about the equipment, are you not?

A. About the acquisition of it? Well, I know that

—no, I know that the equipment, a lot of it was

antiquated, and was retired [59] and disposed of.

I know that there were times when we could have

used better equipment to advantage, Imt—I would

say that would reduce the earning potential of the

company.

Q. Actually, it—it took—it was a long time be-^
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fore the business dropped oft on account of loss

of war trade, is that right?

A. No, it dropped off the next year. The earn-

ings for 1946 were considerably below 1945.

Q. The revenues were still in excess of a mil-

lion dollars a year or so after that, were they not?

A. Yes, the one year, I think, they exceeded a

million—one or so—yes, I guess two or three years,

but prior to this time, the revenues were well over

two million.

Q. Now, if you are—why didn't—why didn't you

people, that is the Petitioners, if you please, Mr.

Jacob, buy this stock of Bentson's?

A. Why did we buy it? We didn't buy it.

Q. Why didn't you buy it, rather than have

,
the corporation— (interrupted)

I A. Oh, why didn't we?

Q. That is correct.

I A. Well, we didn't—we weren't interested orig-

inally in acquiring any more stock.

Q. Well, didn't you testify that you were intend-

ing to buy additional shares of stock?

A. I did, but that was only an expedient—or, if

I had to in [60] order to perfect the transaction

with respect to the other. If I had acquired addi-

tional shares, it would have been on the basis of

retaining them.

Q. Bid you people seek to get the—Mr. Wenck
from Seattle and Mr. Rothchild from San Fran-

cisco to buy Ms stock at that time?
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A. Buy his—Bentson's?

Q. Bentson's stock?

A. Xo, no; no, we did not.

Q. Xow, if you had any fears of needing capital

for new equipment, wouldn't that have been the way
of doins: it ?

A. You mean to have somebody else buy the

stock on the outside?

Q. The individuals you knew were anxious to

buy, that you have stated were anxious to buy

—

'Sh\ Wenck and Mr. Rothchild.

A. I didn't say they were anxious. I said at one

time, Mr. Wenck had expressed an intention of

going ahead in the original purchase, but he backed

out after Bentson came on the scene, and then,

too, in the meantime, the war had ended, and the

picture was utterly and entirely changed from that

time on, as to the prospects for the company. It

was obvious that there would be—(interrupted)

The Court: Mr. Picco, we will take a recess at

this time. [61]
» » »

Cross Examination—(Continued)

Q. ( By Mr. Picco) : In any event, no effoit

was made at the time you were considering the offers

of Mr. Bentson to have the Oregon Motor Stage's

take over the stock—no mention was made at that

time of trying to get other purchasers for that

stock, as you had originally done ?

A. No effort was made, that's risrht.
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Q. That wasn't considered?

A. I don't recall whether it was considered. I

know no effort was made.

Q. Do you know whether Mr. Niederkrome or

Mr. Schneider actually j^ut up any money of their

own? A. I don't know that.

Q. For the piu'chase of the stock ?

A. I don't know that, no.

Mr. Picco: That's all, your Honor. [62]
» * * # *

F. C. XIEDERKROME
a witness called on behalf of the Petitioners, first

having been duly sworn, testified as follows:

The Clerk: TVill you please state your name and

address for the record?

The Witness: F. C. Xiederkrome—that is spelled,

N-i-e-d-e-r-k-r-o-m-e.

Mr. Jones: If the Couii: please, at this time, I

will devote my questions to the issue that the last

witness was testifying on.

Direct Examination

Q. (By Mr. Jones) : Mr. Xiederkrome, how long

have you lived in Portland? A. Since 1916.

Q. TThat is your occupation?

A. Accountant for the Yellow Cab Company and

Gray Line Company.

Q. And are you the Petitioner in Docket Ximi-

ber 51491? A. Yes.

The Court.: Speak a little louder.

Q. Xow, did—(interrupted)
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The Court: Speak just a little louder.

Q. Did you buy fifty-five shares of the stock of

Oregon Motor Stages? [63] A. Yes.

Q. Were you ever an officer or Director of that

company? A. Yes, I was.

Q. From what time?

A. From July '45 until about the middle of—the

latter part of Jime '46.

Q. How did you happen to release your stock

then?

A. Well, about thirty days or sixty days before

I released it— (interrupted)

Q. I can't hear you, Mr. Niederkrome.

A. About thirty days or sixty days before I re-

leased my stock, I was contacted by an agent or

examiner for the Interstate Commerce Commission,

and he informed me that it would be necessaiy to

change the ownership or dispose of my stock, or

relieve myself of the Directorship of one of the

other companies.

Q. What other companies?

A. I was a Director in the Gray Line Company.

Q. The Gray Line Company is a transportation

company ?

A. It's a transportation company, and it operates

on a permit with the Interstate Commerce Commis-

sion.

Q. Now, did you—how long did these discussions

with the ICC last?

A. Well, they lasted probably thirty days, be-

cause I had several discussions with him.
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Q. All right, now, what did you do with your

stock? [64]

A. Well, I finally made arrangements to sell it

to Mr. A. L. Schneider.

Q. Now, were you at this meeting on the—at

the bank on July 2nd, 1945, when this transaction

was put together? A. Yes, I was.

Q. Now, at the time that you all went into this

transaction, what was your attitude with respect

to the continuation of the war?

A. Well, at that time, there was—there was

nothing on the horizon which would indicate that

there was going to be an immediate cessation of

hostilities.

Q. And what—when the war stopped in August
—^when the fighting stopped in August, was there

any difference—change in the outlook then?

A. Well, there was. There was—there was

—

an apparent notice;—you could notice that there

was some change taking place.

Q. No, I mean, with—in your attitude with re-

spect to the business holding up of your company,

the Oregon Motor Stages?

A. Well, I hadn't—I had that time, I hadn't

been worried too much about it. I thought it was

okay.

Q. Now, I am talking about the war was over,

was there any different attitude then?

A. In respect to the—(interrupted)

Q. Whether your patronage would continue on

the same level as it had been during the war?
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A. Well, it was apparent it wouldn't continue.

Q. Now, when did you first learn about Mr.

Bentson's desire to sell his stock?

A. Well, I first knew about it when he submitted

a letter to the Board.

Q. Were you—(interrupted)

A. With an offer.

Q. Were you at the—were you at the Oregon

Motor Stages Directors' meeting when that offer

was considered?

A. I think I was, yes
;
yes, I was.

Q. Now, if the—why was the offer accepted?

A. Well, based on all the facts at the time, we

considered it to the best interest of the company

to accept it.

Q. And the Oregon Motor Stages then paid this

three linndred and fifty thousand dollars to Mr.

—

(intennipted)

A. Yes, they accepted it and paid the three

hundred and fifty thousand dollars.

Q. Bentson. Now, did you receive any part

of the three hundred and fifty thousand dollars?

A. No, sir, I did not.

Q. Did anybody receive any benefit from this

payment to Mr. Bentson? A. No, sir.

Q. Were you under any agreement—were there

any agreements with you and the rest of them, as

far as you know, whereby anybody would get any

benefit from it? [66]

A. No, there was none.
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Q. At the time you went into it, did you ex-

pect to get any benefit because of Mr. Bentson

buying the stock? A. No.

Q. This redemption was only of his stock, wasn't

it? A. Of his stock.

Q. Yes. A. Only of his stock.

Q. Yes. Was there any expectation or under-

standing that anybody would in any way be in-

terested in his stock?

A. Among the stockholders?

Q. Yes. A. No, I didn't know of any.

Q. Except himself? A. That's right.

Q. Now, did you realize any gain or benefit of

any kind because of his selling his stock to the

company ?

A. No, I got—I received nothing of any kind,

in the way of gains.

Q. Was your interest limited solely and exclu-

sively to the stock you purchased?

A. To the stock I purchased.

Q. Why did you pledge your stock to Mr. Bent-

son—or loan it to Mr. Bentson?

A. Well, we were all interested in completing

the deal, and [67] the ABC Company requested it,

so I pledged my stock in order to complete the deal.

Q. Was this done only as an accommodation to

Bentson? A. That's right.

Q. Have you had any connection with Oregon

Motor Stages since July 20th, '46?

A. None whatsoever.

Mr. Jones: You may cross-examine. I will put
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a limit to this witness to this issue at this time, if

it is all right, your Honor. You may cross-examine.

Cross Examination

Q. (By Mr. Pieco) : Mr. Niederkrome, you

are related to the Petitioner, "E. Royce—Ezra

Royce ? A. Yes.

Q. What relationship?

A. He's my brother-in-law.

Q. You purchased fifty-five shares, did you not?

A. Yes.

Q. Of the Oregon Motor Stages?

A. That's right.

Q. You were anxious to buy that stock at the

time ?

A. Yes, at the time, the operation looked like

a mighty good deal.

Q. You anticipated (interrupted) [68]

A. And I thought this was an opportimity to

invest some money and enliance my position in fu-

ture years.

Q. Now, you were—were you active in negotia-

tions for the purchase of the stock?

A. I was—I couldn't say that I was active, but

I was interested, and talked to several people, and

one of them was Mr. Wenck. In fact, I had a

conversation with him about the purchase of the

Oregon Motor stock at my house, and he was very

much interested.

Q. He was anxious to buy the stock too?

A. That was during the period of negotiation.
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Q. Did yoii say yes to my question? Was he

anxious to buy the stock'?

A. He was interested. In fact, I was very much

surprised as I learned later that he didn't buy it.

Q. He didn't—you didn't know the reason why
he didn't buy it?

A. No, I didn't know what his reason was that

he—why he changed his mind.

Q. At your home, he indicated that he was very

anxious to buy the stock?

A. Yes, we talked about it considerable, and he

seemed to think it was a wonderful deal, which I

did.

Q. Did you know of anybody else that was very

much interested in buying the stock?

A. No, he's the only man outside of the stock-

holders that go into [69] the deal that I had any

conversation, that I can remember now.

Q. Wlio would you say was the active member

of the group—of the Petitioners here, Ezra Royce,

Mr. Schneider, yourself, in negotiating for the

purchase of the stock?

A. I—it was my understanding that Mr. Schnei-

der started the negotiations and Mr. Jacob and

Mr. Royce became interested in it, and (inter-

rupted)

Q. Would you say that Mr. Royce did the foot

work? A. Well, yes, he did, considerable.

Q. He promoted the transaction?

A. For the purchase of the corporation, or

the (interrupted)



354 Fred C. Niederkrome, et al., vs.

(Testimony of F. C. Niederkrome.)

Q. Of the stock?

A. Well, he was interested, and I know that

Mr. Schneider was interested. Just who did the

most foot work, I don't know.

Q. As far as negotiations for the loan are con-

cerned, do you know that^—whether Mr. Royce,

Ezra Royce, was the one that was the most active

in that?

A. No, I don't know, no, who was the most

active in that.

Q. Mr. Ezra Royce is a very—has a very dom-

inant personality, has he not?

A. Well, he's careful about his business transac-

tions, I think.

Q. Xow, he has an interest in many ventures?

A. Yes.

Q. In all of those ventures, he has the controll-

ing stock interest, or the controlling partnership

interest, does he not? [70]

A. Well, he, himself? Not necessarily.

Q. He himself or his family—members of the

family ?

A. No ; no— his family. Who do you mean by

his family?

Q. Wife? A. No.

Q. In Yellow Cab of Portland, which is a part-

nershij)—what is his interest?

A. He has a fifty per cent interest with his

wife. His brother has the other fifty per cent in-

terest.

Q. Is he the active partner?
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A. In the Yellow Cab? Yes.

Q. Barney Royce is out of the State, and has

been for several years, has he not?

A. Yes. [71]
*****

I Q. (By Mr. Picco) : You—did you borrow the

money—any of the money for the purchase of your

stock? A. Yes.

Q. Who did you borrow it from?

Mr. Jones: I object to that as incompetent, ir-

relevant and immaterial. It has nothing to do

with—how he got his money, or where he got it is

absolutely immaterial. The fact that he borrowed

it and says he borrowed it and paid for his stock

is sufficient.

I Mr. Picco: I believe it is very material, your

Honor. One of the issues here is that Mr. Ezra

Royce is the active party, and also, in the alterna-

tive, he, himself, might be the one that was in-

terested in all this stock, and the fact that he has

financed others is an indication on that and bears

on it.

The Court: I believe he may answer. He may
answer.

Mr. Jones: I have forgotten, your Honor,

whether exceptions are saved (interrupted)

The Court: Yes.

Mr. Jones: Thank you.

Q. (By Mr. Picco) : Will you answer the ques-

tion? A. Would you repeat the question?

Q. Did you borrow the money from Ezra Royce?
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A. Yes.

Q. Did you give him a note? A. I did.

Q. Did you pay that note back?

A. Well, I was obliged to dispose of my stock,

and in doing so, the note was cancelled.

Q. Now, when was your stock sold ?

A. I think it was Jime 20—June 20th, or there-

abouts of 1946.

Q. In the following year ? A. Yes.

Q. Had any x^ajTiients been made on this note

up to that time?

A. Oh, I don't know whether there had been

any joajanents made or not—whatever the situation

was. I came out of it Avithout any loss of any gain.

[73]
*****

Continued Cross Examination

Q. (By Mr. Picco) : As I imderstand it, Mr.

Niederkrome, you didn't know Mr. Bentson at all,

did you? A. Oh, yes, I knew him.

Q. How well did you know him?

A. Well, had— I had known him for several

years. He came to Portland quite often, and occa-

sionally, on those trips, he came in the office and

talked to me.

Q. You didn't know anything about his financial

condition ?

A. Well, I understood that he had—had some

interest, or had been in the gold-mining—mining

business. I didn't know whether [74] it was gold

mining or silver mining.
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Q. You didn't know what his activity was in the

negotiations for the loan or for the purchase of

the stock, did you?

A. No, I wasn't. I don't recall that. I wasn't

—I don't I ever had anything to do with the

negotiations.

Q. Now, at the closing, when the stock was

transferred from the old—from the former stock-

holders to the new stockholders, a meeting was held

at the First National Bank, wasn't it?

A. Yes.

Q. Were you there ? A. Yes.

Q. Now, you don't—you don't know of your

own knowledge if Mr. Bentson was there?

A. Well, I am of the impression that all the

prospective purchasers were there, but I can't re-

member that, if they were all there or not.

Q. You weren't—you are not certain of that?

A. No.

Q. Now, do you know how long he stayed?

A. Well, it lasted several hours.

Q. Well, I mean, do you know how long Mr.

Bentson was during his negotiations and everything

—^when did he go back, do you know?

A. Oh, I can't say, because he was in Portland

off and on, and lots of times he would come into

the office, and then other times he wouldn't. I

haven't any idea. [75]

Q. Well, during this particular time, that is

June, or July, or August of 1945, do you remember
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any times that he came into the office, or that you

saw him?

A. I can't say definitely that he came in or that

he didn't.

Q. He didn't (interrupted)

A. During—during the negotiations.

Q. "Well, did you see him at all during that

period of time?

A. Yes, I probably did, because I saw him a

good many times.

Q. That is, he was in and out all the time dur-

ing this particular period of time, in June, July

and August? A. Yes.

Q. Was he there after July 2nd, 1945?

A. I don't know. I think after July 2nd, he

probably went back to Vancouver.

Q. Did you see him in August of 1945?

A. It is possible, but I can't tell you definitely

that I saw him.

Q. Now, did you see him in August 31st, 1945,

at the time that the stockholders considered hav-

ing the corporation buy the three hundred fifty

shares of stock that he had?

A. T don't—I didn't—I can't tell you. I don't

think so.

Q. You didn't see him then? A. No.

Q. Do you remember at the meeting, whether

Mr. Jacob was there, when you were considering

whether you should redeem the three hundred and

fifty shares of stock? [76]

A. Well, I think he was there. A long time
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to remember. We certainly would have the whole

Board there.

Q. Now, isn't it true that you pledged your

stock as collateral for the loan, three him.dred and

fifty thousand dollars from American Business Cor-

poration because the Petitioner, Ezra Royce, told

you to do that?

A. No, it isn't true. I did it because the ABC
wanted this additional collateral, and I pledged

mine in order to preserve and to help along the

deal on the purchase of that stock.

Q. I thought you said that you didn't know

anything about the negotiations for the loan?

A. Well, I didn't. But I pledged my stock.

Q. Now, Mr. Ezra Royce asked you to pledge

the stock, did he not?

A. We all pledged our stock. It was done be-

cause it was the requirement of ABC, that they

have this as extra collateral.

Q. Now, getting back to the meeting, when you

were considering this letter of August 31, 1945,

from Mr. Bentson—his offer to sell the stock to the

corporation—did you consider at that time having

Gus Wenck of Seattle, Mr. Rothchild of San Fran-

cisco, purchase that stock, rather than have the

corporation take it?

A. Well, I didn't talk to anybody, because—

I

didn't talk to Gus Wenck. I didn't have much

opportimity to see him. I never went to Seattle

at that time a great deal. It was after my time

that I had spent a lot of time in Seattle, and he
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had turned down the—the [77] proposition in the

first place, so I never discussed it ^^ith him.

Q. The matter wasn't taken up at that time?

A- Not as far as I know.

Q. Now, you said you sold your stock in 194^.

because of the Interstate Commerce Commission

requirement ? A. Yes.

Q. Now, didn't that same requirement affect

the Petitioner, Ezra Royce?

A. No, it wouldn't—^when I was—sold my stock,

there was no longer any interlocking control in

the two comptanies; that is, the Gray Line Com-

pany and the Oregon Motor Stages, which wer^

both operating under ICC i>ermits.

Q. Now, what was your piosition with Oregon

Motor Stages? A. I was (interrupted)

Q. Did you have—did you hold an office ?

A. I was the Director and the Treasurer, for

that short period.

Q. Were you also the Accountant?

A. No, not for the Oregon Motors.

Q. As Treasurer, do you—I will hand you her^

Exhibit C, which is stipulated as being that invoic^-

for George W. Daridson, who was connected with

the American Business Corporation. Now, as Treas-

urer, did you hare something to do with the jKiy-

ment of that voucher?

A. No, I don't believe I did.

Q. Do you remember anything about it ? [78]

A- No. I would—we had a comptroller there



Commissioner of Internal Revenue 361

(Testimony of F. C. Xiederkromc.)

who handled the aecomits and recording of snch

vouchers.
* » # * *

A. L. SCHNEIDER
a mtness called on behalf of the Petitioners, first

having been duly sworn, testified as follows:

The Clerk : Will you please state your name and

address for the record?

The Witness: A. L. Schneider.

The Clerk: Will you spell your last name?

The Witness: S-c-h-n-e-i-d-e-r. Oak Grove, Ore-

gon.

Direct Examination

Q. (By Mr. Jones) : Mr. Schneider, you have

a wife whose name is Bertha, is that correct?

A. That's correct.

Q. And you are the Petitioner in Docket 51532?

A. That is correct.

Q. ^Vjid you ajid Mrs. Schneider are the Peti-

tioners in Dockets—or in Docket 51533?

A. That is correct. [79]

Q. And she is the Petitioner in Docket 51534?

A. Yes, sir.

Q. Xow, how long have you and Mrs. Schneider

lived in or near Portland?

A. Since about the middle of 1915.

Q. Were you ever a shareholder or officer, or

Director of Oregon Motor Stages? A. I was.

Q. From when to when were you interested in

that company?
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A. I was interested in the Oregon Motor Stages

from July of 1945 mitil September of 1952.

Q. Mr. Schneider, what was your position in

the company?

A. I was General Manager, and (inter-

rupted)

Q. And did you have a corporate office?

A. Yes, I was Vice President of the comj^any

some—I ])elieve, September of 1945 until it was

sold. Until the company w^as sold.

Q. All right. Now, w^re you also a Director?

A. Yes, I was.

Q. Do you recall the negotiations that led up

to the purchase of stock from Jones, Wilson and

Lemon, who were the former stockliolders ?

A. Yes.

Q. Who was it that first learned that this stock

might be purchased? [80]

A. I believe it was myself that learned that

originally.

Q. And to whom did you convey the informa-

tion?

A. I verified the information first and then con-

veyed it to Mr. E. Royce.

Q. And were you at the same time acquainted

with Mr. Jacob?

A. Yes, I had been acquainted with Mr. Jacob

for—oh, since probably around 1938.

Q. And did you know whether—who conveyed

the information to Mr. Jacob?

A. I believe I did; I believe I did also.
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Q. And would you—did you take any part in

the negotiations after your bringing it to the atten-

tion of these men—did you do any of the negotiat-

ing with Jones or Wilson or Lemon, with respect

to the means and methods and payments, and so

forth, of acquiring it? A. No, I did not.

Q. Who did that negotiation, did you know?

A. Mr. Royce and Mr. Jacob handled, I think,

practically all the negotiations in that relation.

Q. Did you inspect the properties—assets, of

Oregon Motor Stages before the purchase was

made? A. I did.

Q. And it was purchased, I believe the stipula-

tion says, on the basis of a thousand dollars a

share? A. That's correct.

Q. All right. Now, how long did those negotia-

tions stretch out [81] from the time that you first

brought the matter to the attention of Mr. Royce

mitil the meeting down at the bank?

A. Oh, I would say probably two to two and a

half months.

Q. Now, did you know Mr. Bentson?

A. Yes, I didn't knoAV him prior to—prior to

this Oregon Motors deal, no.

Q. Where did you meet Mr. Bentson?

A. I met Mr. Bentson in the company of Mr.

Jacob at Mr. Royce 's home.

Q. Did Mr.—did you ever overhear any con-

versations among these men in which Mr.—at which

Mr.—at which conversations Mr. Bentson took part-

about the acquiring of this stock?
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A. I was interested in the Oregon Motor Stages

from July of 1945 mitil September of 1952.

Q. Mr. Schneider, what was your position in

the company?

A. I was General Manager, and (inter-

rupted)

Q. And did you have a corporate office?

A. Yes, I was Vice President of the company

some—I ])e]ieve, September of 1945 until it was

sold. Until the company w^as sold.

Q. All right. Now, w^ere you also a Director?

A. Yes, I was.

Q. Do you recall the negotiations that led up

to the purchase of stock from Jones, Wilson and

Lemon, who were the former stockholders?

A. Yes.

Q. Who was it that first learned that this stock

might be purchased? [80]

A. I believe it was myself that learned that

originally.

Q. And to whom did you convey the informa-

tion?

A. I verified the information first and then con-

veyed it to Mr. E. Royee.

Q. And were you at the same time acquainted

with Mr. Jacob?

A. Yes, I had been acquainted wdth Mr. Jacob

for—oh, since probably around 1938.

Q. And did you know whether—^who conveyed

the information to Mr. Jacob?

A. I believe I did; I believe I did also.
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Q. And would you—did you take any part in

the negotiations after your bringing it to the atten-

tion of these men—did you do any of the negotiat-

ing with Jones or Wilson or Lemon, with respect

to the means and methods and payments, and so

forth, of acquiring it ^ A. No, I did not.

Q. Who did that negotiation, did you know?

A. Mr. Royce and Mr. Jacob handled, I think,

practically all the negotiations in that relation.

Q. Did you inspect the properties—assets, of

Oregon Motor Stages before the purchase was

made? A. I did.

Q. And it was purchased, I believe the stipula-

tion says, on the basis of a thousand dollars a

share? A. That's correct.

Q. All right. Now, how long did those negotia-

tions stretch out [81] from the time that you first

brought the matter to the attention of Mr. Hoyce

mitil the meeting down at the bank?

A. Oh, I would say probably two to two and a

half months.

Q. Now, did you know Mr. Bentson?

A. Yes, I didn't know him prior to—prior to

this Oregon Motors deal, no.

Q. Where did you meet Mr. Bentson?

A. I met Mr. Bentson in the company of Mr.

Jacob at Mr. Royce 's home.

Q. Did Mr.—did you ever overhear any con-

versations among these men in which Mr.—at which

Mr.—at which conversations Mr. Bentson took part,

about the acquiring of this stock?
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A. The only convei*sations that I heard relative

to it was—or the first conversations, I will say, was

perhaps a day or so prior to our meeting with Mr.

Bentson at Mr. Royce's home. Those conversations

were just to the effect that Mr. Bentson was in-

terested in coming into the deal, and after that

time, a day or two later, why, I met him, at Mr.

Royce's home.

Q. Now, do you know whether Mr. Bentson ever

made an inspection of the properties himself?

A. I don't know if he made any by himself. I

know that he made an inspection mth me over a

period of two and a half days over all of the routes.

Q. Would you explain—give us the details of

that, will you?

A. Well, after Mr. Bentson had become in-

terested in obtaining [82] stock in this Oregon

Motors deal, he asked me whether I would take

him over the routes. I was making inspections of

other various routes, as to scheduling and the de-

pot and facilities, and I made two complete routes,

or two—I made two days—in two days I made two

routes, and then in one half a day, I made the fol-

lowing routes with him, covering down the River

to Astoria, back to Seaside, and over the Sunset

Highway, the following day into Forest Grove, to

Tillamook, and back through He])o, and McMinn-
Adlle, and then back into Portland, and the follomng

day, we covered the Camp Adair and CorA\allis,

and then drove back into Salem, and looked at

the City transit lines—the transit line which was
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operating in the City, which was owned by the Ore-

gon Motor Stages, and then came back, and took

the route through Oswego and around the Lake

there, and then back into Porthmd, which con-

sumed—I think w^e got back around two o'clock

in the afternoon on that.

Q. Now, did you inspect any of the bus stations

and the tools and motor equipment and so forth?

A. Yes, Mr. Bentson and I also—we checked at

every depot. He was very much interested in the

facilities of the Oregon Motor Stages, over its

routes, and he checked the—very much interested

in the Camp Adair installation, and he went

through the shop of the Oregon Motor Stages, at

that time, we had a shop in Astoria, we had one

in Forest Grove, and we had a shop in Corvallis,

and we had a shop in Salem, and he also checked

the facilities of the operation in Portland. [83]

Q. Do you know whether he looked over any of

the records of the company *? A. Yes, he did.

Q. And where did he look those over?

A. Up at the office of the Oregon Motor Stages.

Q. What records particularly did he check into?

A. Profit and loss statements, and the various

statements as to operating revenue—operating ra-

tios.

Q. And did he look—check into any of the

means of handling the sale of tickets and receipt

—

money—of money in the various stages?

A. I believe I left him there for a couple of

hours one day, and he said someone was going to
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pick him up, I believe Mr. Royce was going to

pick him up later, and he stayed there for a couple

of hours going over various things with the comp-

troller. In the stations, he merely made a cvirsory

examination, as to how they handled things. He
was interested from the standpoint of the physical

end of it.

Q. Well, now, do you know whether or not, be-

fore he arrived on the scene, any attempt was

made to interest other people to purchase any of

the three hundred and fifty shares he eventually

purchased ?

A. I only know of two people that were more

or less committed and were interested in it, and

they are the two people—one in San Francisco,

whom I had known before, and also the one in

Seattle, who I had met.

Q. Can you remember their names? [84]

A. One was Gus Wenck, and the other one was

Rothchild, who operates the Gray Line—not the

Gray Line, but he operates the service into the

—

he operates the Yellow Cab in connection with the

Gray Line service, I believe, in San Francisco.

Q. Now, were you at the bank meeting on July

2nd, 1946? A. Yes, I was.

Q. Prior to that meeting, did you—were you

present in the main lobby of the bank where some

cashier's checks were purchased? A. Yes.

Q. Did you put in any money there to buy some

checks ?

A. I couldn't get my check certified because it
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was on a—my money was not—hadn't been trans-

ferred into Portland, and Mr. Royce purchased the

cashier's check for me, and then took—accepted

my check.

Q. But you were there at the time it was done?

A. Yes, I was.

Q. And then, from the time the cashier's checks

were purchased, did you go into this meeting?

A. Yes, I did.

Q. Remember who was there?

A. There was Mr. Jones and Mr. Lemon, and

an attorney that they had, by the name of Frank

McColloch, and Mr. E. Royce, Mr. Niederkrome,

Mr. Bentson and Mr. Jacob and myself. I don't

believe—I don't remember—I don't believe that B.

Royce was there. I can't say for sure, but I don't

remember him being there. He might have [85]

been there.

Q. Was anybody there from ABC?
A. There was some man there. I didn't know

him, from ABC, yes.

Q. Now, did—do you know whether or not any

stock was pledged in connection with the loan made

by ABC to Bentson? A. Yes.

Q. Who all pledged their stock?

A. Well, Mr. Niederkrome, and Mr. Jacob, Mr.

Royce, and myself. I can't say whether Barney

Royce 's stock was pledged. I feel quite sure that

it was, but that is hazy in my mind right now,

whether he was there. I can't say for sure on that

point.
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Q. Did you receive a receipt from anybody for

the stock that you pledged?

A. Yes, I received a receipt from Mr. Bentson.

Q. I want to show you a receipt here. I am
going to hand you the Exhibit that is numbered 6

in the stipulation, and ask you what that is?

A. That is a receipt from L. R. Bentson, for

Certificate Number Seventy-six, Oregon Motor

Stage stock.

Q. That was your certificate?

A. That is correct.

Q. And he gave you this at that meeting?

A. That is correct.

Q. And you endorsed your stock in blank over

so that he could [86] pledge it then?

A. That is correct, yes.

Mr. Jones: I would like to read, if I may, this

one receipt into the record.

The Court: Proceed.

Mr. Jones: (Reading) * 'Received of A. L.

Schneider, Certificate Number seventy-six, dated

July 2nd, 1945, for fifty shares of the common cap-

ital stock of Oregon Motor Stages, said stock being

loaned to me to be pledged to American Business

Credit Corporation, as collateral to this—to loan

this day made to me for the purchase of three hun-

dred and fifty shares of the capital stock of said

company." Now, this receipt bears a signature of

the man who made it, do you know whose signa-

ture that is? A. Yes.

Q. (By Mr. Jones): Whose?
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A. L. R. Bentson's.

Q. And he signed it and gave it to you*?

A. That's correct.

Q. Did yon have any interest of any kind in

the three hnndred and fifty shares of stock that he

l^urchased ?

A. No, I have no interest in the three hnndred

and fifty shares.

Q. Did yon have any expectation or agreement,

whereby yon were going to benefit in any way

through the shares he purchased? A. No.

Q. Did you ever benefit in any way by the

shares he purchased? [87]

A. No, I did not.

Q. Did you ever receive—or were these^—what

was the outlook—^I am going to start that over:

What was the outlook of these purchasers, yourself

in particular of course, in July, on the 2nd day, and

the latter part of Jime, during this period of nego-

tiations, with respect to the proposed purchase?

A. Well, basing from the past record of the Ore-

gon Motor Stages, up to that period, and projecting

it into the future, particularly based upon the the-

ory that the war would continue for an indefinite

period, and further based on the fact that it was

going to be difficult to bring sufficient automobiles

back into the market, and with the present growth

of population which was in the west—coming to the

west, it was considered an excellent opportunity for

a good solid bus operation.
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Q. What portion of your business was derived

from military patronage?

A. I think we could— we figured we could at-

tril3ute perhaps in excess of fifty percent—attribu-

ted to the military action.

Q. From what components?

A. From the Astoria and coastal points, and

from the Camp Adair points. Also, there was con-

siderable military traffic which was being moved

continuously on men on leaves and so foii:h, which

was not a nonnal flow of traffic, but was traffic due

to the war conditions.

Q. What was your outlook at that time—that

was in the latter part of June, and up to the 2nd

of July, with respect to when the war [88] would

probably be over?

A. Well, of course, that was anybody's guess.

We were all pessimistic as to the outcome of the

war. I presume that the propaganda which was nec-

essary mider war conditions led us to believe that

we had a war that was going to have long longevity,

so we presumed that this would go on for quite

some time.

Q. All right. Now, after hostilities ceased in

August of 1945, what was your attitude toward the

revenues of this company?

A. We felt that possibly, the gross revenues

might decrease by—from twenty-five to fifty per-

cent.

Q. What actually happened?

A. The gross revenues, with the exception of
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1947, did start to decrease. In 1947, they reactivated

Camp Adair, and bringing the soldiers back, releas-

ing them through that particular point, built our

revenue l>ack up to a higher point than they had

previously, but from that point on, the revenues

started to decrease, until, from two million four

hundred thousand dollars, in that roimd figure, de-

creased to approximately nine hundred thousand

dollars, which was greater than our anticipation—or

our figures would be on.

*****
Q. From what—did you receive any communi-

cation from Mr. [89] Bentson?

A. I didn't personally, no. The company did.

Q. Were you present at a Board meeting, when

that was considered? A. Yes, I was.

Q. Had you ever talked to Mr. Bentson person-

ally about the general subject matter of that com-

munication %

A. Mr. Bentson— I talked to Mr. Bentson, I

think, one or two days prior to the meetings we had.

Q. And what—do you know what his—did he re-

flect his attitude in that conversation about the

future operations of the company?

Mr. Picco: I object to that testimony— state-

ments from a decedent person, your Honor, on

something that is not in issue.

The Court: Restate that question.

Mr. Jones: You sustained the objection?

The Court: Restate the question.

Mr. Picco: Restate the question.
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Q. Oh, what was stated by Mr. Bentson?

A. I mean, was there an objection?

Q. No. A. I'm sorry.

Q. I was asked to restate the question.

A. Mr. Bentson just stated that he felt the ces-

sation of hostilities, the end of the war, was going to

affect the business, and asked me what my opinion

was, and I told him, franklj^, that it certainly [90]

would affect the overall picture, and he felt that he

would much rather be out of the—as a holder of

stock in the company, and said that he had written

this letter to the corporation.

Q. And you were present then, you said, at the

meeting, where the letter came up for considera-

tion? A. Yes, I was.

Q. And then we have stipulated the record into

the stipulation, so I won't go on with that. Now, did

you—the stock was purchased, was it not?

A. It was.

Q. And a check of the company was issued?

A. That's correct.

Q. To Mr. Bentson? A. That's correct.

Q. Now, his stock was then cancelled on the rec-

ords of the company? A. Correct.

Q. Now, did you receive any gain yoirrself from

that transaction ? A.I did not.

Q. Did you expect to—was it intended that you

should receive any gain yourself from it?

A. No.

Q. Was any of the other stockholders, except

yourself, to get any gain from that transaction?
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A. I don't see how they could. Not to my knowl-

edge—^there [91] wasn't any way they could get any

gain.

Q. Did they get any gain? A. No.

Q. By the way, did you ever hear Mr. Bentson

say anything about why it was necessary for him

to borrow money in the United States ?

A. At our first meeting with Mr. Bentson, he

frankly stated that his finances were tied up in Can-

ada—embargo of some kind, moving money from

Canada into the United States, and that was the

only reason that I can remember that he mentioned

about.

Q. Now, did he take any part in that meeting

down at the bank there on July 2nd?

A. He takes the same part as anybody else did.

He was part of the overall picture in it.

Q. Was he there during the: entire part of the

meeting ? A. Oh, yes
;
yes, he was.

Q. Did you receive any part of the sums paid by

—paid to Mr. Bentson or to ABC?
A. No, I didn't receive any of it.

Q. Did any of the other stockholders receive any

of it, so far as you laiow?

A. No, the check went back to Bentson, and I

understand he endorsed it over to the ABC.

Q. No other stock was redeemed at that time,

was there? A. No. [92]

Q. Was any intended to be redeemed other than

his? A. No, there wasn't.

Q. Or cancelled out?
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A. No, there wasn't; there wasn't.

Q. Did you ever have any interest of any kind

in Mr. Bentson's three hundred and fifty shares'?

A. No, I had no interest in it.

Q. Did any of the others have any interest in it ?

A. No, they didn't.

Q. Now, you were the Manager of that company

at the time of the redemption, were you not?

A. Yes, I was.

Q. There was, on—when did you start to be the

Manager? A. In July the 2nd, 1945.

Q. All light, there was an item represented by

an invoice, made by Mr. Davidson—item which is

Exhibit C, and it was paid by the Oregon Motor

Stages, was it not? Do you know about that?

A. I don't know what Exhibit C is.

Q. Here is an Exhibit C, on the stipulation of an

invoice from Mr. Davidson—do you know how that

was handled on the—on the Oregon Motor Stage

books ?

A. (After examining Exhibit) No, I don't. That

was—there is an account number there, but I don't

know what that account nimiber—what that account

number is. I presume—I presume that this was

(internipted) [93]

The Court: We don't wish speculations.

Mr. Jones: What was that?

A. I couldn't tell.

Mr. Picco: If he doesn't know, don't testify.

Q. If you don't know (interrupted)



Commissioner of Internal Revenue 375

(Testimony of A. L. Schneider.)

A. No, I don't know how that was handled

—

I don't know what that account nimiber 4620 is.

Mr. Jones: All right. You may cross examine.

A. I want to make one correction in my testi-

mony. I said that I gave Mr. Royce a check that

day. I believe it was several days later, because we

were in a hurry in the bank that day, and I can't

remember whether I gave him a check, or I xoaid

him a few days later on that or not. I remem])er we

were in a hurry that day. I testified, to clarify my-

self, that I gave him a check that day, and then he

took—he took my check and certified his own check

for the stock, but as I recollect now, I believe it

was maybe a few days later that I gave him the

check. I don't know if it was right at that time, and

I want to clarify that, because I am not quite cer-

tain.

Cross Examination

Q. (By Mr. Picco) : Well, on that—on that sub-

ject, you borrowed the money to buy the stock from

the Petitioner, Ezra Royce, at that time*?

A. No. I didn't borrow the money. In other

words, he accommodated me for a day or a few days

there, until I could—could take care of the money.

Q. You later picked up the stock of Mr. Meder-

krome? A. That is correct.

Q. In 1946? A. That is correct.

Q. Did you pay for that stock?

A. I paid loartially for it. It never was paid in

full, and when we liquidated the organization, why,

we made our adjustments.
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Q. You mean you paid only a paii; for it*?

A. That^s correct.

Q. Did you give a note or something for that?

A. Yes, I believe I had a note on that, for the

amount.

Q. "Was the note ever cancelled? A. Yes.

Q. You paid up the note?

A. No, the note wasn't paid up in full. But when
we—when the corporation was liquidated, why, we
made our offsets on it, and Mr. Royce— in other

words, when we divided up the—in the liquidation,

why, there was an offset made for that, between our-

selves.

Q. Wasn't that a little unusual way of settling

up that account?

A. No, I don't think so. It was—it was just a

matter of—of figuring out where you stood on any

particular item. I don't think it was imusual. It

would be one way if he would pay me, and then I

would pay him back—would be the same thing—was

a matter of where—where we broke even on the

transaction.

Q. You and Mr. Niederkrome were in on quite a

few of these [95] ventures, were you not? Together?

A. No. I never was in—as far as I know, that is

the first time that I had been—ever been associated

in any deal with Mr. Niederkrome.

Q. You were associated ^^^th Mr. Royce on other

occasions ?

A. Yes, I was. There might have been some

other—some other deal that we were associated^ but
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I can't remember anything of any importance, at

least.

Q. Now, you stated that on or about July 2,

1945, you and the other Petitioners in these pro-

ceedings presumed that the war would go on for a

long tune—that is correct, isn't it ? A. Yes.

Q. Just how long did you think the war was

going to continue?

A. Well, we were doing a lot of second-guessing,

like anyone else. Somebody thought it would go on

for a year, some people thought two years, and I

suppose you could balance them all up, why, prob-

ably a year and a half, two years, they thought it

would go on, because they figured that it would take

a long time to drive the Japs out of these holdings

that they had taken over.

Q. The German war had ended, had it not, some

time before that? A. That's correct, yes.

Q. Kow, you mentioned that the revenues

started to go do^vn after the soldiers started to go

home. Now, that was some time after that, wasn't

it? In '46? [96]

A. Well, your revenues—your revenues declined

in '46. There was an immediate effect^—^immediate

effect on your overall traffic.

Q. The gross revenues for 1945 were excellent,

weren't they?

A. '45, as I remember, around two million four

hundred thousand, or, I am guessing at the odd fig-

ures on that.
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Q. Then the revenues for 1946 started to de-

crease? A. Yes, they did.

Q. They were sul>stantially in excess of a million

dollars, however, even in 1946, weren't they?

A. Yes, they were.

Q. xbid then there was a pick iij) after that,

wasn't there?

A. Then in 1947 there was a pick up.

Q. Now, you mentioned also that Mr. Bentson

indicated that there were war restrictions on his

funds, and that was the reason why he didn't have

any money?

A. He said there was an embargo on moving any

monies out of Canada into the United States.

Q. You also felt that the war might last a long

time, did you not?

A. We felt that it would probably last, as I

stated (iiiterinipted)

Q. Weren't you rather worried about pledging

your stock under those circumstances—that if he

wasn't able to pay it, you might lose your stock?

A. It was my understanding that—that the notes

of—the note that Mr. Bentson had, was a renewable

—in other words, he could continue that on.

Q. Where did you get that undei'standing?

A. I understood that from Mr. Jacob and Mr.

Royce.

Q. Did you see the note?

A. It was a ninety-day note, as I remember, and

they stated that it could be renewed from time to

time.

i
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Q. You did know that the note was signed by

Mr. Royce—Ezra Royce, did you not?

A. I understood that tliey had to have an en-

dorser from the United States— citizen of the

United States endorse it, yes.

Q. Now, is that reason perhaps why you didn't

—you weren't worried about whether the war re-

strictions would be lifted or not, on Mr. Bentson's

funds?

A. No, I felt this way about it, that if the same

tempo of earnings of Oregon Motor Stages would

continue as they had, that Mr. Bentson would have

been able to make substantial payments on the note,

and insofar as the balance of it was concerned, I—
we at all times, our group in Portland had the con-

trol of the corporation, so we were in position—we

were not in too much danger, I didn't feel.

Q. It was possible to do exactly what was done

—

to buy up—^to have the corporation use the earned

surplus to buy up the stock, too, wasn't it? [98]

A. That was one possil^ility, but if the—if the

note was reduced by earnings that Mr. Bentson

would receive, it would be down to a point where

the danger—wouldn't be any danger in it. That is

the way I felt about it personally. I don't know

how the rest of them felt.

Q. You also stated that you talked to Mr. Bent-

son concerning his attitude about the war, did you

not?

A. His attitude about the war? I talked to Mr.

Bentson after the^—after the war was over.
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Q. Before—I am trying to get back to your di-

rect examination. I thought you testified that some

time around August 31, 1945, that is when he—that

Mr. Bentson sul^mitted his letter offering to sell the

stock to the corporation. The matter of attitude

about the war came up, and you said you saw him

about that about that time, is that connect?

A. That is correct, yes. Or a day or two—right

around that time.

Q. Are you saying that he was around here

August 31, 19451

A. I think it was shortly before that, or I can't

remember exactly. I know that prior to—after the

war was over, he was—I saw him after that.

Q. Well, the war was over at what time ? When ?

You mean the war with Japan ? A. Yes.

Q. That was over in August some time'? [99]

A. It was over in August some time, as I re-

member, yes.

Q. And you saw him after that ?

A. Yes, I did.

Q. Now, you also stated that you conducted some

surveys on the routes of Oregon Motor Stages, that

was before the stock was ever bought, with Mr.

Bentson ?

A. Yes, that was—oh, perhaps a couple of weeks

before. I don't know exactly the date on it. It has

been quite a while.

Q. You stated it was around June 15, or June

20 of 1945?

A. It could have l^een around in that period.
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Prior—a week or two before, as I remember, before

the transaction was completed.

Q. Was he here for a long time during that

time?

A. It seemed like he was here at that time for

about a week. He might have been here longer.

I can't say, l3ut I saw him there—I went back to

Medford for a few days in between each of these

meetings. I had the business down there, and I had

to—^I'd go back and forth, and he might have been

here longer than that, I can't say.

Q. Where did you say you met him originally?

A. I met him at the home of Mr. E. Royce.

Q. Do you know where he was staying? Mr.

Bentson was staying?

A. Well, the night that we were out there, he

was staying at Mr. E. Royce's home that night.

Q. Was his wife along with him? [100]

A. If— I don't think so. If she was, I didn't

meet her. I never did meet Mrs. Bentson, that I can

remember.

Q. From your knowledge then, you— you say

that he was around for about two weeks up to July

2nd, 1945? He was (interrupted)

A. Well, to my knowledge—to my knowledge on

that particular trip, I'd say he was here for a week

to my knowledge. I said—what I said, he could have

been here longer, because I left for Medford and

back, I couldn't say that.

Q. Now, from your knowledge, when—he was

here on July 2, 1945, also, wasn't he?
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A. Yes, he was here then.

Q. And later?

A. Yes, I believe I saw him after that.

Q. Was he—did you see him at the end—during

July, the middle of July?

A. I can remember—I can remember at least

one time, Mr. Bentson dropping into the office, after

the meeting on July the 2nd, and I don't know, it

might have been a couple of weeks later; it might

have been towards the end of July. I remember one

time him coming into the office, one afternoon.

Q. Now, what about August, was he around

Portland in August?

A. He was in August—he was in Portland one

time in August too.

Q. That is (interrupted) [101]

A. That was the latter part of August, I believe.

Q. Was that when he talked to you about his

attitude about the war?

A. Yes, I believe it was—that was the time.

Q. And as far as you know, when did he leave

to go back, or did he go back to Vancouver, British

Columbia ?

A. Oh, I don't know; I don't know about that.

I saw Mr. Bentson—he dropped in once or twice

after—after he had sold his stock too, that I re-

member.

Q. You moan around—right after July 2nd

—

I mean, after September 6th?

A. Yes, I mean, maybe a month later, or some-

thing like that.
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Q. He was in town again?

A. Yes, he—I guess he came to town quite often.

Q. Do you remember whether he came with his

wife at all?

A. I never did meet his wife. That I can re-

member.

Q. Mr. Bentson was a rather elderly old man,

wasn't he?

A. Yes. I don't know, I kind of judged him at

about—^I wouldn't—getting to the point where I

don't call that elderly. I thought he was around

sixty-five, somewhere around that age. That's my
guess.

Q. Now, what was the purpose of the corpora-

tion redeeming the three hundred and fifty shares

of stock?

A. What was the purpose of it? He made this

—

he made this offer to sell it back to the corporation.

We had had a reserve [102] which we felt that we

were going to exx^end, and purchase some new

equipment. We had purchased, just prior to our

buying the stock of the corporation, we had ob-

tained some new equipment, and we felt that it was

going to be necessary to get—if the tempo of the

flow of traffic would continue, to purchase addi-

tional equipment. With the theory that the traffic

would diminish, we felt that it wasn't going to be

necessary to go out and purchase additional equip-

ment. We had considerable equipment that would

—

could—would be necessary to trade it in, because it

would not be standard for civilian traffic, as it were.
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And we thought with the decrease in traffic that it

would be quite some time before it would be neces-

sary for us to add additional equipment to the fleet,

therefore, we did have the money to purchase this

stock, and which we did, and retired it.

Q. And you had intentions to maintain your vol-

ume of business, did you not? A. Pardon?

Q. You had intentions at that time to maintain

your volume of business?

A. No, we—we were afraid of the fact that we

wouldn't be able to maintain the volume of—the

vohmie we did. We had to take more or less the

records that we had prior to the war, and figure that

it would reach its level.

Q. You were plamiing to service the people who

wanted to use the routes, and those buses of yours,

were you not?

A. Oh, yes, we were plamiing on services, that

is the only way [103] you can hold your business.

Q. And your capital was sufficient to take care

of all of that?

A. Our capital? No, I said our equipment

was (interrupted)

Q. Your equipment was sufficient to take care

of it?

A. Yes, our equipment was sufficient to take

care of it. In other words, there was more equip-

ment available to the public at the end of the war

than there was available to the public prior to the

war. By having the equipment during the period of

the war, we had more equipment available to that
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same public that was going to ride at the end of the

war than we had prior to the war.

Q. Of course, some of your buses weren't

streamlined, or anything like that, were they?

A. The last twenty buses that were put into

service, which were thirty-four passenger Aero

coaches, and twenty-nine passenger Clippers were

all streamlined buses. Then, those that were pur-

chased prior to that time—in fact, the whole fleet

was made up of Clippers which is a twenty-nine

passenger bus, for your sparsely-settled runs, and

the Aero coaches. Then, we had, in addition to that,

considerable what we call junk. I mean, you call

that junk in the open market as far as hauling pas-

sengers is concerned. We had a lot of school bus

types, which we felt were available for trade-in and

for sale^—couldn't be used.

Q. At the time of considering Mr. Bentson's

letter of August 31, 194-5—his offer to sell the stock

to the corporation, did you consider the matter of

selling—of trying to get interested buyers in [104]

to buy his stock?

A. I only talked to one person regarding it, and

it was a man that had been interested before, and

he told me that he had—^that he had been advised

to not invest in any short-line bus line.

Q. The—as far as the Directors were concerned,

that matter wasn't considered at all, was it?

A. I don't know that they—that any of the rest

of them approached anyone or not. I just ap-
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proached this one man— who was transportation

minded.

Q. Who was that individual?

A. Mr. Rothchild.

EZRA ROYCE
a mtness called on ])ehalf of the Petitioners, first

having been duly sworn, testified as follows

:

The Clerk : Will you please state your name and

address for the record?

The Witness : Ezra Royce.

Direct Examination [105]

Q. (By Mr. Jones) : Mr. Royce (inter-

rupted)

A. 628 N. W. 6th Avenue, Portland, Oregon.

Q. I take it you just gave your address to

the (interrupted) A. Yes.

Q. ]\rr. Royce, your wiie is Dora F. Royce, is

that correct? A. That's connect.

Q. And you and Dora F. Royce, your wife, are

the Petitioners in Docket Number 51526?

A. I don't know as I recognize that niunber.

Q. AYell, we will stipulate that that is correct,

is that right, Mr. Picco?

Mr. Picco: That is correct.

Q. Okay, and that you are the Petitioner alone

in Docket Num])er 51527, the other docket, is that

correct ?

A. I don't know the number (interrupted)

The Court: He doesn't know the number.
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Q. You will stipulate to that, Mr. Picco ?

Mr. Picco: (Affirmative nod.)

A. I don't have those numl^ers in my mind.

Q. Thank you. How long have you and Mrs.

Royce resided in Portland?

A. Well, I have lived in Portland since 1904.

It is fifty-one years.

Q. And (interrupted) [106]

, A. And she, since 1920, about thirty-five years.

I
Q. You were married in 1923? A. 1923.

Q. Mr. Royce, do you— did you and Mr. B.

Royce, your brother, Mr. Schneider, Mr. Nieder-

krome and Mr. Jacob enter into a sale^—purchase

and sale of where you all bought four himdred

shares of the stock of Oregon Motor Stages on the

2nd day of July, 1945? A. Yes, we did.

Q. Now, will you—did you have anything to do

with the negotiations that led up to the purchase of

that stock ? A. Yes, I did.

Q. Who first brought that to your attention?

A. Mr. Schneider.

Q. All right, will you tell us what was done with

respect to your negotiations for that— acquiring

that?

A. Well, when I first heard about it, I thought

it over a few days, and then I got on the telephone

to Mr. Ackerman (phonetic).

Q. Who is Mr. Ackerman?

A. He is the President of Greyhound.

Q. Continue, please?

A. Asking him if he would like to participate in
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it. He said he thought they would be interested.

Then we talked back and forth on the telephone,

oh, i^robably eight or ten times in the next three or

four days, and finally, turned her down. [107]

Q. And then what, Mr. Royce ?

A. Then a little later, I talked to IVIr. Rothchild

about it.

Q. Is he the gentleman from San Francisco?

A. Yes, and also took a trip to Seattle, and

t<alked to Mr. Wenck about it.

Q. All light, and then?

A. Mr. Wenck came down and s]:>ent two or

three days here, and then he finally (inter-

rupted)

Q. Then he what?

A. He finally—turned it down.

Q. And then what did you do?

A. Then we— Mr. Bentson came down from

Vancouver. On one of his periodical visits, and I

was telling him about it. The idea seemed to appeal

to him, so he became interested, and we finally con-

summated a deal with (inteiTupted)

Q. Well, had you talked to Mr. Jacob or Mr.

Niederkrome or Mr. Schneider prior to Mr. Bent-

son coming down?

A. Oh, yes. A good many times, yes.

Q. All right. How many shares of stock had col-

lectively—had you and Mr. Jacob, Mr. Nieder-

krome, Mr. Schneider and your brother agreed to

buy before the time Mr. Bentson arrived?

A. Four hundred.
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Q. And what was your idea with respect to the

other three hundred and fifty?

A. Well, we thought that four hundred was all

we were interested [108] in, and so when Mr. Bent-

son came along, he seemed to be interested in the

other three hundred and fifty.

Q. And then what—did you tell—did you tell

anybody about that—his desire there?

A. Of our group?

Q. Yes. A. Oh, yes.

Q. You conveyed it to the rest of them?

A. Oh, yes.

Q. And did you arrange for them to meet him?

A. I believe the—^Mr. Jacob and Mr. Schneider

came out to my house and met him there.

Q. Was that discussed at your house?

A. Yes.

Q. After this meeting and discussion, was he

accepted into your group as one of the buyers then ?

A. Yes, he was.

Q. All right. Now, had you ever visited in Van-

couver—visited Mr. Bentson in Vancouver?

A. Oh, yes, many times.

Q. What relation are you to Mr. Bentson?

A. He was my uncle.

Q. And do you have a sister living here in town

—or did you have ? A. No. [109]

Q. Well, who was the niece that he had here ?

A. I have forgotten her name. I know her mar-

ried name, but her single name I don't recall it. Her
married name is Mrs. Orsen.
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it. Ho said he thoui^ht they would be interested.

Then we talked back and forth on the telephone,

oil, probably eight or ten times in the next three or

four days, and finally, turned her down. [107]

Q. Aiid then what, Mr. Royce ?

A. Then a little later, I talked to Mr. Rothehild

about it.

Q. Is he the gentleman from San Francisco?

A. Yes, and also took a trip to Seattle, and

talked to Mr. Wenck about it.

Q. All light, and then?

A. Mr. Wenck came down and spent two or

three days here, and then he finally (inter-

rupted)

Q. Then he what?

A. He finally—turned it down.

Q. And then what did you do?

A. Then we— Mr. Bentson came doA^Ti from

Vancouver. On one of his periodical visits, and I

was telling him about it. The idea seemed to appeal

to him, so he became interested, and we finally con-

summated a deal with (interrupted)

Q. Well, had you talked to Mr. Jacob or Mr.

Niederkrome or Mr. Schneider prior to Mr. Bent-

son coming down?

A. Oh, yes. A good many times, yes.

Q. All right. How many shares of stock had col-

lectively—had you and Mr. Jacob, Mr. Nieder-

krome, Mr. Schneider aiid your brother agreed to

buy before the time Mr. Bentson arrived?

A. Four hundred.
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Q. And what was your idea with respect to the

other three hundred and fifty?

A. Well, we thought that four hundred was all

we were interested [108] in, and so when Mr. Bent-

son came along, he seemed to be interested in the

other three hundred and fifty.

Q. And then what—did you tell—did you tell

anybody about that—his desire there?

A. Of our group?

Q. Yes. A. Oh, yes.

Q. You conveyed it to the rest of them ?

A. Oh, yes.

Q. And did you arrange for them to meet him?

A. I believe the—^Mr. Jacob and Mr. Schneider

came out to my house and met him there.

Q. Was that discussed at your house?

A. Yes.

Q. After this meeting and discussion, was he

accepted into your group as one of the buyers then ?

A. Yes, he was.

Q. All right. Now, had you ever visited in Van-

couver—visited Mr. Bentson in Vancouver?

A. Oh, yes, many times.

Q. What relation are you to Mr. Bentson?

A. He was my uncle.

Q. And do you have a sister li^dng here in town

—or did you have ? A. No. [109]

Q. Well, who was the niece that he had here ?

A. I have forgotten her name. I know her mar-

ried name, but her single name I don't recall it. Her
married name is Mrs. Orsen.
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Q. Well, what— what means did Mr. Bentson

have ?

A. Well, he was—he was a man that had been

pretty well off for a good many years, and made his

money in mining on the beach at Nome, in about

1902 or 3, along in there. Made several hundred

thousand dollars in just a few weeks, so then he

came out and decided he wanted to live in Vancou-

ver, due more or less to his wife. I think she had a

brother or two that lived in Vancouver. Went into

the sa^vmill business there.

*****
Q. Had there ever been any conversations be-

tween you and Mr. Bentson prior to Jmie or July

of 1945, \\dth resx)ect to his going into any business

in the United States ? A. Yes, there had been.

Q. Would you explain?

A. Several times, he indicated to me that he

would like to get into something that Barney and I

were interested in. [110]

Q. Now, how did you happen to mention this

particular opportunity to Mr. Bentson?

A. Well, he was dovni here on a visit, and just

casual conversation first. And he seemed to be inter-

ested, so that is how (inteniipted)

Q. Said he wanted to go into it? A. Yes.

Q. All right, now, I want to clear up this one

point that I don't think I quite imderstand—maybe

the rest do, but I don't. Did he have a niece here?

A. Yes.

Q. What relation was she to you?
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A. None.

Q. Well, I got that a little bit—that's all right.

I mil not ask any more questions. Now, did he indi-

cate why he wanted to go into this pai^icular ven-

ture here in Poii:land?

A. Well, he—after he investigated this pretty

thoroughly, and he thought it was a good business

deal, and he would like to create an estate here in

Oregon for his niece.

Q. How did it come that this loan was made, of

three hundred and fifty thousand from American

Business Credit Corporation?

A. Well, his funds were frozen in Canada diie to

the war, I think, and of course he couldn't get any

money out of Canada. Therefore, he wanted to make
some kind of an arrangement here in the States to

handle it. That is how the loan matter came up.

Q. And how was that arranged?

A. It was arranged through the American Busi-

ness—ABC, I guess, they call it, through a Mr.

Davidson. Mr. Jacob introduced Mr. Davidson to

Mr. Bentson and myself.

Q. Now, who made the application for the loan?

A. He did.

Q. Who do you mean by ''he"?

A. Mr. Bentson.

Q. What was—what were the requirements of

^American Business Credit Corporation with respect

to making the loan?

A. Well, they wanted—they wanted somebody to

sign on his note.
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Q. In what capacity?

A. Well, I signed it as an accommodation to

him.

Q. Did they understand that when you signed it?

A. Yes, they did.

Q. I will show you the Exhibit—this will be the

Stipulation Exhibit Number 1—is the note to which

you refer (note exhibited) ?

A. That's right.

Q. That is a promissory note for three hundred

and fifty thousand dollars?

A. That's correct. [112]
* » * * *

Q. Now, did— what other requirements did

American Business Credit Corporation impose on

this?

A. Well, they wanted—they wanted the group

of us to put our stock up as collateral.

Q. Was that done ? A. That was done.

Q. Now, did you loan this stock to Mr. Bentson

for that pui^oose ? A. Yes.

Q. Did you get a receipt from him?

A. Yes.

Q. I will show you a receipt here, which is the

Stipulation Exhibit 3, I believe—it's 3—it looks like

a 3 on there in pencil, and ask you to look at it, and

tell me if that is \:\\q—the receipt that he gave you?

A. That is the receipt. That is the original re-

ceipt, yes, sir.

Q. All of the original group, that is, yourself,

your In-other, Barney Royce, Mr. Jacob, Mr. Nie-
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derkrome and Mr. Sclineider signed identical re-

ceipts ?

A. Tliey each had identical receipts, yes.

The Court: Do you have any interest in the

ABC?
The Witness : No ; no.

The Court: Did any of your associates?

The Witness: No, until I met Mr. Davidson

through Mr. Jacob—it was brand new to me.

Q. Now, were you at that meeting down at the

First National [113] Bank, where this purchase

and sale was conchided ? A. Yes, I was.

Q. That is on July 2nd of '45?

A. That's right.

Q. Now, did you have any interest at all in the

three hundred and fifty shares of stock that was

purchased by Mr. Bentson?

A. No, I did not.

Q. Were they in any way purchased for you?

A. No.

Q. Were they purchased for the benefit of any

of the other men whom I have mentioned, who are

Petitioners here ? A. No, they were not.

Q. Now, what was your attitude, Mr. Royce, at

the time—in the latter part of June of 1945 up to

and including the time this sale was consummated

on the 2nd of July '45— what was your attitude

toward the probable earnings of the company?
A. Well, I thought the earnings of the company

should be very good, especially if the war held on.
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Q. Had you examined its past balance sheets

and so forth? A. Oh, yes, I had.

Q. And what was your feeling toward the prob-

able duration of the war at that time ?

A. Well, I felt that it probably would continue

on for a year or possibly two years.

Q. Now, in August of 1945, when the hostilities

stopped, was there [114] any change in attitude on

your part toward the progress the company could

make?

A. Yes. I felt that we were—in losing that mili-

tary business, it would be a considerable amount.

Q. And (intennipted)

A. Which it did prove to be.

Q. Now, do you know—did you talk with Mr.

Bentson about the change in the international pic-

ture at that time ? A. After the war?

Q. Yes.

A. I don't—recall—it seemed to me that it was

here—whether I talked to him just at that time or

not, I don't know.

Q. Well, in the latter part of August—I will put

it this way—strike that. May I see the Exhibit 9

—

do I have that, or do you? I am handing you what

is Stipulation Exhibit 9, a letter from Mr. Bentson

to Oregon Motor Stages. Do you recall being at a

Directors' and Stockholders' meeting of Oregon

Motor Stages when that was submitted and acted

on? A. Yes, I do.

Q. Do you know whether, at any time prior to
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that, can yon recall when yon talked to Mr. Bentson,

abont the snbject matter that is in that letter?

A. Abont the—his selling his stock?

Q. Yes, sir.

A. No, I don't think so. [115]

Q. Well, did he ever express to yon at any time

his reason for wanting to sell the stock?

A. Yes, he did.

Q. What did he say?

A. Well, one reason was that the war stopped,

and that worried him a little bit, thinking that pos-

sibly, the volnme of bnsiness wonld drop off consid-

erable. And the other was that he had just discov-

ered that his wife had developed cancer of the

throat, and which disturbed him a lot.

Q. Did he ask the corporation to buy his stock?

A. Well, he offered it to them, and due to the

fact that the—that the emergency for new equip-

ment and so on and so forth was passed then, due

to—on account of the war's ending is the reason we

decided it would be to the best interests of the com-

pany to do it.

Q. And the corporation voted to do that ?

A. Yes.

Q. And did that include cancelling the stock too,

of his? A. Cancelling his stock, right.

Q. That check was written by Oregon Motor

Stages, which would be Stipulation Exhibit Number

10, for three hundred and fifty thousand, dated

September the 6th, 1945, did you ever see the check

—the original of that check?
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A. Xo, I don't think so.

Q. Did you ever g:ot any benefit out of that check

yourself? A. None at all. [116]

Q. Did any part of it go to you or to any of the

other stockholders ?

A. Not to my knowledge, no.

Q. Did any of it—none of it went to you, did it?

A. Xo; none.

Q. I will take this. !N'ow, did you get any gain

—

realize any gain of any kind out of his selling that

stock and having it cancelled?

A. Xo, I did not.

Q. Did any of the others? A. No.

Q. AVas it intended that you or the others get

any gain? A. Xo.

Q. Did you exx)ect to get any gain out of it?

A. I did not.

Q. TVas there any agreement of any kind that

you or any of the other stockliolders would realize

any gain out of that transaction? A. Xo.

Q. By the way, did he say anything to you about

the time he showed an interest in this thing—^well, I

believe you have testified alx)ut his funds in Can-

ada, didn't you? A. Yes.

0. Xow, how did you people come to loan this

stock? A. Well, the ABC wanted it.

Q. Did you ever—at any time, in any way, ever

express to ABC that this loan was for your l^enefit ?

A. Xo, I did not.

Q. How did you happen to sign that note—what
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was the explanation that ABC gave to you for

wanting you on that note?

A. Well, I guess they thought it would make it

look better.

Q. N"o, but what—did they give you any reason

for asking you—why they wanted your signature

on it?

A. I don't recall, except that they wanted a

signer. Is the only thing I know.

Q. Was there anything mentioned by anybody

about him being a Canadian citizen at the time ?

A. Oh, yes; I think— I didn't think of that

phase of it.

The Court: I can't hear you.

A. Yes, his being a Canadian citizen—that was

the reason.

Q. But I believe you said that you—that they

imderstood you were signing as an accommodation,

Mr. Royce ? A. That is correct, yes.

Q. When did Mr. Bentson die?

A. I believe it was either in late '51 or early '52.

Q. Has either Mr. Niederkrome or Mr. Bentson

had any interest in or connection with Oregon

Motor Stages since they each parted with their

stock? A. They have not.

Q. Now, this redemption that was made was only

of his own stock, wasn't it ?

A. That's right. [118]

Q. It was not intended that any other stock be

redeemed at the time ? A. No.
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Q. Redemption wasn't for your benefit or for

the other (interrux)tcd)

A. Not at all, no.

The Court: Hoav old was Mr. Bentson, at that

time?

A. I believe when he passed away, he was

eighty-one years old, but up imtil the last year, he

was a man that looked much younger. To see him

you would—well, he was very active. The last year

he failed rapidly.

Q. Mr. Royce, did any part of the three hundred

and fifty shares he purchased belong to you?

A. No.

Q. Did you have any interest in them?

A. None at all.

Mr. Jones : You may cross examine.

Cross Examination

Q. (By Mr. Picco) : Mr. Royce, in negotiating

for the purchase of the stock in Oregon Motor

Stages, you were the principal organizer and pro-

moter, were you not?

A. Well, I don't—don't know as I was. I think

Mr. Schneider and Mr. Jacob were alx)ut as active

in it as myself.

Q. You were very active in the (inter-

rupted) [119]

A. They were about as active.

Q. And you were successful in gettuig other

purchasers for the stock, who were interested in
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buying, prior to the time Mr. Bentson came on the

scene ?

A. Well, there was Mr. Jacob, Mr. Schneider

and myself, and my brother and Mr. Niederkrome.

That was the size of it.

Q. You said that (interrupted)

A. Rather a close knit group, I would say.

Q. You did contact Mr. Rothchild and Mr.

Wenck ?

A. Yes, I did, and also Mr. Ackerman.

Q. And they were interested in buying at the

time, were tliey not?

A. Well, they were—they seemed to be inter-

ested, but they turned it down.

Q. They were interested—they—they had been

in other ventures with you, had they not, Mr. Roth-

child?

A. Mr. Rothchild is a part owner of the Yellow

Cab Company of Seattle. That was the only connec-

tion we had.

Q. Mr. Gus Wenck was (interrupted)

A. Mr. Gus Wenck is the Manager of the Yel-

low Cab Company of Seattle.

Q. How do you spell Wenck ?

A. W-e-n-c-k.

Q. Now, did you hear Mr. Jacob testify this

morning? A. Yes. [120]

Q. He stated that he was willing to buy addi-

tional shares beyond the allotted portion that was
given to him.

A. I heard him make that statement, yes.
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Q. He also indicated that other people were in-

terested in buying that stock. Xow, do you know

that to be the truth?

A. Just at this time, I don't recall anyone that

—

that would—was willing to purchase any, but it

could be that there was lots of people that would,

but just at the moment, I don't recall anyone.

Q. You were ready and willing to buy additional

shares of stock too, were you not ?

A. No, I was not.

Q. You had paid for Mr. Niederkrome 's stock,

had you not?

A. I loaned Mr. Niederkrome the money for it.

Q. And you did the same for Mr. Schneider?

A. Well, in Mr. Schneider's case, I would hardly

consider that a loan. I made him an advance for a

few days was all, and he paid me back.

Q. You were intending to have the controlling

interest in this stock—in this company, were you

not? A. No.

Q. After the stock transaction was completed,

and the redemption was made, you did hold the con-

trolling interest in the Oregon Motor Stages, did

you not?

A. No, I had a hundred and forty-five shares.

It would have taken over two hundred shares to

have the control. [121]

Q. Now, you were very active in other ventures

too, were you not, Mr. Royce?

A. "Well, I was in the taxicab business, and the

Gray Line business ; had been for many years.

i
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Q. And you were familiar with the other Peti-

tioners in this case, on other ventures, were you

not?

A. I don't know. Mr. Jacob, I don't believe I

have been in any other venture with him.

Q. Well, Mr, Schneider, you were, were you not?

A. Mr. Schneider and I were in a partnership

for a couple of years, but that has been closed out.

Q. Did you have an interest in the Burnside

Realty Coi7)oration ? A. Yes, I did.

Q. You had the controlling interest at tlie begin-

ning, did you not?

A. No, I did not. There were three people in it

originally, ten shares each, and then it developed

there were four, of seven and half shares each.

Q. You mentioned the Gray Line—what is that ?

A. That is a sight-seeing company.

Q. Now, you had the controlling stock interest in

the Grray Line?

A. No. My brother and I were in there equal.

Q. Fifty percent apiece ?

A. Well hardly fifty. There is an outstanding

; share or two on the outside.

Q. Now, when did negotiations for the stock be-

\
gin—the Oregon [122] Motor Stages stock?

A. Oh, I think probably— oh, probably two

months before the deal was consummated.

Q. The deal was consummated on July 2nd,

.1945? A. Yes.

I

Q. Now, you stated Mr. Bentson took a rather

active part in these negotiations, did you not?
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A. No.

Q. AYhen did lie get interested in the purchase

of the stock?

A. Well, he was down here on a visit—staying

at my house, and staying at my brother's house, and

also visited his niece a few days around here and

there. But his wife didn't come down with him.

Q. When was that, in Jime of 1945"?

A. Yes, I think about in June.

Q. Well, did he stay duiing that entire time up

to July 2, 1945, when the transaction was com-

pleted ?

A. Yes, I think he stayed until just after that.

Q. You say that he stayed at your place ?

A. He was there for a few days, and then he

spent a few days at my brother's place, and a few

days with his niece.

Q. That is Mrs. Oi^en, you stated here ?

A. That was Mrs. Orsen, yes.

Q. Was it customary fof him to stay at Mrs.

Orsen 's home when he got here? [123]

A. Well, he used to stay around at various

places, and generally, when he came do^vn, he would

go down to Silvertown and stay a few days too. He
had some of his folks do^\^l there.

Q. He was about seventy-five or seventy-six

years old at the time, wasn't he?

A. About—I think probably about seventy-four,

thereabouts. Might have been seventy-five. I don't

hardly think so.
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Q. Now, did you see any financial statement

about the funds he might have?

A. No, I did not.

Q. Was he a man of expensive habits'?

A. Of what?

Q. Expensive habits? A. No, he was not.

Q. Was he a lavish spender of any kind?

A. No, I wouldn't say so, no.

Q. Now, in the negotiations for the loan, you

dealt primarily on that thing, did you not? You
were the active negotiator for the loan?

A. You mean with ABC ?

Q. That is correct. A. No, I was not.

Q. Who was? A. He was.

Q. Mr. Bentson? [124] A. Yes.

Q. Now, did you deal with George W. Davidson,

who was the Manager of ABC at that time ?

A. I was there when Mr. Bentson dealt with

him, yes.

Q. He is now dead? A. Who?
Q. Mr. Davidson is now dead?

A. Oh, yes
; yes, I believe he is.

Q. And ABC, the Portland office, has been

closed for many years, hasn't it?

A. I don't know.

Q. Now, you approached George W. Davidson

for a loan, did you not?

A. No, I don't think so. I think—I was with

Mr. Bentson when he made the arrangements for

the loan.

Q. Did you discuss the matter with Mr. David-
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son and tell him tliat you were interested iii getting-

a loan? A. No.

Q. Mr. Davidson relied upon your credit and

reputation, did he not?

A. Well, of course, I don't know how he felt

about it, but he had no reason to. I didn't represent

that I was making a loan to him.

Q. Did Mr. Davidson see Mr. Bentson at all?

A. Oh, yes. [125]

Q. You introduced him to him?

A. Mr. Jacol) introduced him to him. As well

as myself.

Q. Did Mr. Davidson request your personal net

worth, or financial statement?

A. I don't recall.

Q. You sul^mitted one, however, did you not, to

Mr. Davidson, or to the American Business Credit

Corporation ?

A. It's possible, but I am not sure.

Q. Now, no financial information was required

of Mr. Bentson, is that correct?

A. Til at, I can't say.

Q. And none were actually submitted?

A. I coTildn't say that either; I don't know.

Q. American Business Credit Corporation

looked to you for payment, is that right?

A. I don't think so.

Q. Now, they had you sign the note as a maker?

A. No, as an accommodation on account of his

situation.

Q. You did sign the note as a maker?
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A. Yes, I signed the note, but as an accommoda-

tion maker.

Q. You have read the note too, haven't you?

A. Yes, I just read it a few minutes ago.

Q. You understood, did you not, that ABC could

collect this money from you on this note?

A. Well, I suppose that if they found it neces-

sary, they probably [126] could.

Q. Now, why was the check made out payable

to you and Mr. Bentson, if you didn't have any-

thing to do with it?

A. Check made out—^what check?

Q. The check for three hundred and fifty thou-

sand dollars—the loan that was obtained from the

American Business Corporation—Credit Corpora-

tion? A. I don't recall that.

Q. You do know that the check was made pay-

able to you and Mr. Bentson?

A. No, I don't. If it was, I have forgotten it.

I don't recall that.

P Q. Wasn't the check turned over to you?

A. I don't think so. I don't recall that.

Q. Do you have the check—do you have the

number of the exhibits that has that check? On
these petitions, if your Honor please, I would like

to state for the record that Respondent's Exhibit

B is a check dated July 2, 1945, in the amoimt
of three hundred and fifty thousand dollars, pay-

able to Mr. Bentson and Mr. Royce. That has been

stipulated by the parties. Didn't you endorse that
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stock—that check for three hundred and fifty thou-

sand dollars'?

A. I don't recall it. The check will have to

speak for itself. I just don't remember it.

Q. This is the Exhibit which shows the check

—

the reverse side of it. Will you just see whether

that is your name that is show^n [127] on there?

A. Yes, it is.

Q. It is made payable to you, and it was en-

dorsed by you, is that correct?

A. Payable to L. R. Bentson and E. Royce.

Q. And on the reverse side of the check, your

signature appears on it ?

A. That's right. I had forgotten it.

Q. Now, Mr. Da^T-dson of American Business

Corporation—Credit Corporation, required that all

of the stock be pledged as collateral for the loan

of three himdred and fifty thousand dollars?

A. Yes.

Q. Why did you pledge your stock—because of

that reason, is that right? A. Yes.

Q. You knew or understood that the three hun-

dred and fifty shares of stock would later be re-

deemed by the corporation? A. I did not.

Q. You knew that the note would be paid out

of the corporate funds? A. Pardon me?

Q. Did you know that the note would be paid

out of the corporate funds of Oregon Moto

Stages? A. Did I know that?

Q. That is correct? [128]

i
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A. You mean when it was, or did I know it

previously ?

Q. When you transacted this loan? A. No.

Q. You knew, did you not, that Mr. Bentson

would not pay for the stock? A. No, I did not.

Q. You testified here on direct examination

that his funds were blocked by the Canadian Gov-

ermiient ?

A. That's—that's right, funds from Canada, yes,

but he—if the business ran along, why, he could

pay for it^—and made arrangements.

Q. And that was the theory you were operating

on, that (interrupted)

A. That was the theory he was operating on.

Q. You understand that if he wouldn't have

paid, you would have had to pay?

A. Well, it could possibly have been that way.

Q. Did Mr. Bentson operate—or participate in

the operation of the business at all?

A. Participate in the operation of the business?

He wasn't in very long.

Q. He wasn't—was he—he wasn't made a Direc-

tor, was he? A. No, he wasn't.

Q. Why wasn't he made a Director at the same

time you people [129] were?

A. I don't think he was interested in being a

Director. I never heard him express any interest

in that line.

Q. What was the purpose of the redemption of

the stock?

A. Well, the—he offered—he offered to sell it,
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and due to the fact the war had ended, the need for

additional equipment wasn't acute any longer, so

it was deemed advisable to complete the deal.

Q. Did you consider at that time of buying of

his shares rather than using the money of the cor-

poration ?

A. We thought it would serve the best interest

of the company.

Q. As a matter of fact, you were thinking in

terms of the future of the company too, were you

not, at that time?

A. Thinking of the future of the company? Yes.

Q. You wTre anticipating that the population

would increase in the west?

A. Well, it had been increasing.

Q. And you were looking forward to an in-

creased business from that standpoint?

A. Well, after the war stopped, it sort of cooled

us off a bit on the increase in business for some

time at least.

Q. Of course, the war stopping suddenly there

didn't have an immediate effect on your business,

did it?

A. No, it didn't have an immediate effect on the

business, but it had an immediate effect on us, the

group of us as operators. We didn't see the profit

in sight, of course, that we did previously. Which

[130] proved to be true.

Q. Actually, Mr. Bentson was never intended to

hold the stock except for this short period of time,

was he?
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A. You say he was never intended to hold it? I

don't know what his plans were otherwise, but as

far as I knew, he intended to hold it.

Q. Now, I hand you Exhibit 9, it is attached

to the Stipulation, and ask you if you recognize

that—that purports to l^e a letter, does it not, dated

August 31, 1945, signed by Mr. Bentson?

A. That's right.

Q. To the Oregon Motor Stages'? And you ac-

cepted the offer that was stated in there'?

A. Yes.

Q. You signed your name there?

A. As President of Oregon Motors.

Q. Now, in this letter, he offers to sell the stock

for the same thing he paid for it, ou condition that

the interest be paid on the note"?

A. That's right.

Q. Now, do you know that part of that interest

had been paid before this letter, is that correct*?

A. No, I did not.

Q. Didn't know anything about that matter?

A. No.

Q. Now, I notice that the address, Vancouver,

; British Columbia is on there. Will you look at

lthat? It appears that there is an erasure on that

'Original letter? [131] A. Where?

Q. Right here. (Indicating) Does it appear as

1 if the (interrupted)

A. It is a little (interrupted)

Q. ^word
' 'Washington" was put in there

first?
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A. I don't know. It looks like there has been

an erasure, but I don't loiow what it would be.

Q. Now, you know who prepared that letter?

A. I don't know\

Q. Now, you testified Mr. Bentson was down
here August 31, 1945?

A. I don't know where he had it prepared. He
probably (interrupted)

The Coui*t: I can't hear you.

A. He pro]3ably wrote the lette]' himself, as far

as I know.

Q. This letter seems to be coming from Van-

couver, British Columbia, yet, the testimony here

today, including yourself 's, indicate that he was

in town on August 31, 1945, and a few days before

that. A. Not my testimony.

Q. Didn't you say you talked to him about his

attitude or—concerning the war, in and around

that date? A. Not that date, no.

Q. What date were you talking about?

A. I said probably some time in August. The

date, I don't know.

Q. You consider that stock to be worth one

thousand dollars a [132] share even on September

6, 1945, did you, or did you not?

A. AVell, yes, I suppose it was.

Mr. Picco : That will be all, your Honor.

Redirect Examination

Q. (By Mr. Jones) : I would like to ask one

question. Where does your brother live?
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A. In Santa Barbara.

Q. Where did he live in 1945?

A. He lived out of Vancouver on the Evergreen

Highway, on the north bank of the Columbia River.

Q. How far out of Vancouver?

A. About seven or eight miles.

Mr. Jones : That's all, thank you.

I . .^ Recross Examination

Q. (By Mr. Picco) : Just one or two other

questions. You knew that the check that Oregon

Motor Stages made out to Mr. Bentson on July

6, 1945, in the amount of three hundred and fifty

thousand dollars was to be used to pay off the note,

didn't you, or did you not?

A. Your question isn't quite clear to me.

Q. Did you know that the cheek that Oregon

Motor Stages made to Bentson was to be used to

pay off the note that was signed by you and Mr.

Bentson?

P A. I don't—I still don't understand your ques-

tion. I didn't know [133] there was a check made

on July 6th.

Q. I understand that the Directors decided to

redeem the stock—purchase the stock from Mr.

Bentson—that is right, isn't it?

A. Wasn't that September the 6th?

Q. September 6, 1945? A. Oh, yes.

Q. What?
A. That's right, they decided to purchase the

stock, that is correct.
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Q. Oregon Motor Stages paid three hundred and

fifty thousand dollars by check to Mr. Bentson at

that time? A. That's right.

Q. Now, you knew that that was going to be ap-

plied on the note that was signed by you and Bent-

son? A. Well, I sux)pose so.

Q. Now, did that have any bearing on—on

the (interrupted)

A. I don't know as I—I don't know was I

(interrupted)

Q. reasons why the corporation was called

to buy the stock?

A. I don't know as I ever saw that check my-

self. I don't believe I did.

Q. Didn 't you act on that matter of redemption ?

A. Yes, we did, as a group. [134]
*****

Redirect Examination

Q. (By Mr. Jones) : Mr. Royce, did you ol)-

tain some money—some twenty thousand dollars in

1945, in December, for the Hippodrome Amusement

Company?

A. You mean—from the Hippodrome Amuse-

ment Company?

Q. Yes. A. Yes, I did.

Q. And what was the nature of the transaction

by which you received that money?

A. You mean how did I (interrupted)

Q. No, I don't mean the check or anything, but

I mean, what was the understanding (inter-

rupted) A. Oh, as a loan.
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Q. And with whom did you have that imder-

standing' ?

A. With my brother, Barney, and with Mr.

Mederkrome.

Q. Are they in any way interested in the Hipx30-

drome Amusement Company?

A. Yes, they are. Both stockholders. [165]

Q. Who are the stockholders of that?

A. There is Mr.—a man by the name of Mr.

Bartel (phonetic), and Mr. Mederkrome, Mr. Bar-

ney Royce and myself.

Q. And who are the Directors?

A. Mr. Barney Royce, Mr. Niederkrome and

myself.

Q. And where was this understanding had about

your making this—borrowing from the Hippodrome

Amusement Company?

_ A. At our office. 628 N.W. 6th Avenue.

Q. Does Mr. Niederkrome do the accounting

for the Hippodrome? A. Yes, he does.

Q. Where is the Hippodrome properties?

A. In Seaside, Oregon.

Q. What—will you describe those properties?

A. The Hippodrome Amusement Company owns

one entire block in the center of Seaside, and then

I
has another part of a block about a himdred and

fifty feet in width, and about four hundred and

fifty long, also right in the center of Seaside.

Q. Well, now, what were those prox)erties used

for prior to 1945?

A. The part of it was buildings that we built
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for rental purposes, and which has been rented con-

tinuously, and then, the part of the other building,

the large building, was used for rental purposes,

the part that fronts on Broadway Street, and the

rest of it was used for a dance hall.

Q. Is the dance hall still in operation? [166]

A. No.

Q. And have you had any other intentions, or

any intention to do something else with that build-

ing?

A. Well, we did plan to have a sort of a place

for public meetings, at Seaside for conventions and

so on, but we had a plan to build another building

on the piece of vacant ground, originally planned

to build it for Oregon Motor Stages, because it is

a much more central location than what they had;

and that didn't materialize.

Q. Why?
A. Well, the Oregon Motor Stage business was

falling off rapidl}^, and they didn't feel it advisable

to change the location.

Q. That plan didn't go through then?

A. That plan didn't go through.

Q. Did you have any other plan to use this

property for some other purpose?

A. Yes, we had the negotiations with the United

States Post Office Department, and those negotia-

tions carried on for some time, and they went so

far as to submit a plan to their Regional Office in

Seattle, and the plan was approved, and after some

alterations by their staff in Seattle, and then it was
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resiilmiitted back to our architect, and the plan was

finally approved hy the Post Office Department, and

was forwarded to Washington.

Q. Was that a preliminary sketch that you sent

back ? A. Yes.

Q. Who made it? [167]

A. Universal Plan Service—Mr. Bolen (pho-

netic) and Mr. Byers (phonetic).

Q. They submitted a bill for it? A. Yes.

Q. You paid it? A. Yes.

Q. I mean (interrupted)

A. The company paid it.

Q. the Universal Plan Service paid it?

A. No, the Hippodrome Amusement Company.

Q. I mean, the Hippodrome Amusement Com-

pany paid the Universal Plan Service, yes.

A. That^s right.

* * * * -jfr

Q. I am going to hand you an Exhibit which

we will assume is already marked—^it has a pen-

cilled 35 on it, and will be marked as Exhibit 35,

and ask you if this is a print from the tracings

of the [168] preliminary sketch?

A. (After examining Exhibit) Yes, it is.

Q. That you have been mentioning for the im-

provement of the Seaside property of the Hippo-

drome ? A. Yes.

Q. Mr. Royce, I notice that on this plan, it says,

"Building for E. Royce, Seaside, Oregon," was

this E. Royce or the Hippodrome?

A. Hippodrome Amusement Company.
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Q. Yoii called up the architect and asked him

to prepare them? A. Yes, I did.

Q. And was the architect Mr. H. B. Bolen and

Don Byers ? A. Yes, Universal Plan Ser\dce.

Mr. Jones: I should like this marked, please,

as Exhibit 35.

The Clerk: Petitioner's Exhibit 35 for identifica-

tion.

(Petitioner's Exhibit 35, witness E. Royce,

marked for identification.)

The Court: Are you offering that?

Mr. Jones: I shall, yes. I offer it in evidence.

Mr. Picco: May I ask a few questions, your

Honor, in connection with this?

Mr. Jones: Mark this Exhibit 36, would you

please ?

The Clerk: Petitioner's Exhibit 36 for identifi-

cation.

(Petitioner's Exhibit 36, witness E. Royce,

marked for identification.) [169]

The Court: Proceed.

Mr. Picco: When was this plan finished—what

year?

The Witness: I—it seems to me it was either

the latter part of '53 or the early part of '54.

Mr. Picco: It was in '53 and '54 then, when

this came out. It says March 17, 1954, does that

give you some idea of when it was?

The Witness: That probably was the date of it

when it was perfected.

Mr. Picco : When it was drafted.
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The AYitness: And these negotiations had been

going on, I would say, for, oh, almost a year.

Mr. Pieco: Now, it pertains to what property

here, I mean (interrupted)

The Witness: Well, here's—this is^—this block

over here, which only shows a little piece of it,

that belongs all to the Hippodrome, that entire

block, and this piece here—this front here, a little

piece here like that, does not ]>elong to Hippodrome,

and the rest of this block, which you can see is a

very long block—nins clear over to the Necanicum

River—that belongs to the Hippodrome and that

was the location for the building.

Mr. Picco: And the fact that your name is all

over this thing, you were just agent for somebody

in that?

The Witness : No, I was not. I don't know why
they put my name on it, but that's what they did.

Mr. Picco: I have no objection to that, your

Honor, going into evidence.

The Court: It will be received.

(Petitioner's Exhibit 35, witness E. Royce,

received in evidence.)

Q. (By Mr. Jones) : I am not handing you

j the Petitioner's Exhibit Number 36 for identifica-

1 tion, and ask you to state each of the papers

—

V what each of the papers are that compose this Ex-

Ihibit?

A. The first one is a check made to the Univer-

sal Plan Service, for sixty dollars, from the Hippo-

drome Amusement Company; and the second is
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the invoice of the Universal Plan Service, for the

plan that they made for the Hippodrome Amuse-

ment Company, for the Post Office Department.

Q. Now, this check was paid—this invoice here

on Exhibit 36, is made to E. Royce?

A. Yes.

Q. The check, however, is signed by—appears

to be on the bank account of Hij^podrome Amuse-

ment Company? A. Yes.

Q. Is that correct? A. That is correct.

Q. Is it in payment for the plans which are

Exhibit 35? A. Yes.

Q. AVas the plan ordered and paid for as an

obligation of Hippodrome Amusement Company?
A. It was.

Q. Now, are you at the present time negotiat-

ing for anything for the improvement of that—or

for the improvement of that property that's leased?

A. Yes.

Q. With whom? A. Greyhound.

Q. Greyhound is what?

A. Greyhound—Pacific Greyhound is the larg-

est motor stage operator on the west coast.

Q. And does it have need for some improved

property, such as you are thinking of in Seaside?

A. It has need for a better location than they

have at present.

Q. And that is what your negotiations are

about? A. Right.

Q. By the way, I didn't ask you this question,

and perhaps I should. The Hippodrome Amuse-
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ment Company is an Oregon corporation, isn't iti

A. Yes, it is.

Q. It is in good standing now—in other words,

it is in existence? A. Yes.

Q. It hasn't dissolved, or expired?

A. It's a going concern, yes.

Q. Now, then (interrupted) [172]

A. It owns all this property down there.

Q. Does it have a monthly rental income?

A. Yes.

Q. Does it have any—has it had any need for

the twenty thousand dollars that you borrowed since

the time you borrowed it? A. No, it has not,

Q. Do you expect it will have need for it?

A. Yes.

Q. When?
A. Well, if this negotiation develops, it will

need it very shortly.

Q. If these plans here on 36 Exhibit—35 Ex-

hibit had gone through, would there be any need for

that twenty thousand dollars?

A. Yes, there would.

Q. Supposing that the Oregon Motor Stages had

have gone ahead and completed, would there have

been need for the money?

A. Yes, there would.

Q. When there is need for the money, what do

you intend to do about it? A. Pay it.

Q. Is it a loan? A. Yes.

Q. Has it at all times been your intention to

repay it? A. Yes; yes.
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Q. What—now, when it was taken, was it taken

with that [173] understanding? A. Yes, it was.

Q. Has there ever, in the meantime, been any

different understanding or intention on your part

of the other stock—of the other Directors' prov-

ince ? A. No.

Q. When was the Oregon Motor Stage negotia-

tion for the improvement underway?

A. That was about in either '48 or '49.

Q. Now, I want to ask you a little question that

is out of order at this time, l:)ut I promise to con-

nect it up through Mr. Niederkrome. This—there

is a note receivable standing against you on the

company's books, for the amoimt of this loan. The

note has not been presented to you for payment,

is that right? A. That's correct.

Q. If it is, and when it is, what will you do?

A. Pay it.

Q. I mean, for execution—if and—if it is and

wiien it is, what will you do?

A. If the note is presented?

Q. If the note is given to you to sign for that,

what Avill you do? A. Sign it.

Q. Why hasn't it been signed between the time

the account of note receivable was opened in '54 to

the present time? [174]

A. Well, we didn't want to change the status

of it during the—pending of this dispute.

Mr. Jones: You may cross-examine.
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Recross Examination

Q. (By Mr. Picco) : What steps were taken, if

any, to remodel the building in 1945, when this

loan—this so-called loan was made to you?

A. The question isn't quite clear to me, please.

Q. What steps were being taken by the corpora-

tion to remodel the building in December of 1945,

at the time you took twenty thousand dollars out

of the corporation?

A. I don't—I don't recall any steps in remodel-

ing the building at that time. We did do some re-

modeling, but it isn't quite clear to me what year

that was done in.

Q. No plans were taken to remodel actually

—

specific plans until 1953—the plans you just

brought in—into the trial now?

A. Well, with the Post Office Department was

the closest deal we have had to build a building

—

not remodel.

Q. These plans had to do Avith—to build a new

building? A. A new building, yes.

Q. Now (interrupted)

A. There was some remodeling done on the old

building—the dance hall building, at an earlier

date. I don't recall the year.

Q. Now, the fact that the Commissioner's agent

had started the tax investigation some time in '49

and '50 was or wasn't a factor in [175] getting out

these plans?

A. Never thought of it.

Q. Now, this was an accounts receivable—it was
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set up as an account receivable on the books, was

it not? A. Yes.

Q. No payment was made on it during all this

time ? A. No.

Q. No f)ayment has yet been made?

A. No.

Q. There has been no interest charged or paid

by you? A. No, but the interest will be paid.

Q. You have the controlling stock interest in

this Hippodrome?

A. I believe I do. I think I have a little more

than fifty per cent.

Q. You regard the corporation—as your cor-

poration, do you not? A. No, I do not.

Q. Don't those plans that we have—Petitioner's

Exhibit 35, indicate that you regard that as E.

Royce—the Hippodrome remodeling?

A. No ; absolutely not. The only reason for that

is, this architect knows me very well, and I called

him up and told him what I wanted, and why he

put my name on it, I don't know, but he did.

Q. In 1945, the corporation (interrupted)

A. But he has done work for the Hippodrome

Amusement Company [176] before, so he knows

better.

Q. You say that in 1945, the corporation was

thinking in terms of remodeling or expanding, or

putting on a new building?

^Ir. Jones: What year did you say?

Q. 1945?

A. Well, it has been our plan, in our mind, for
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some considerable time, if we could find a suitable

tenant, we wanted to construct a building on this

vacant property.

Q. Now, wouldn't that indicate that there was

a need for that twenty thousand dollars in the cor-

poration, rather than in your hands?

A. No, the corporation had no need for the

money at that time, and hasn't had since. But if

any one of those—either one of those propositions

had developed, they would have needed it.

Q. Now, you also stated that you had some ar-

rangements or negotiations going on with Oregon

Motor Stages? A. Yes.

Q. That was in 1945 and '46?

A. No, I think that was about in '48 or '49.

Q. Now, Oregon Motor Stages is a corporation

that is owned by you and the Petitioners—the other

Petitioners in these proceedings?

A. Let's see—yes, about—there were about five

—five ownerships in the property.

Q. You mentioned that Oregon Motor Stages

decided—Oregon Motor Stages wouldn't be in-

terested because revenues were dropping off, is that

correct? [177]

A. They seemed to feel that Avay, yes.

Q. That was in '47 and '48?

A. No, '48 and '49.

Q. Now, isn't it true that Oregon Motor Stages,

in 1948, bought land at Seaside?

A. The Oregon Motor Stages had a couple of

—

they bought about two vacant lots for turn-around
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piU'poses at—wliere they—i)resently have depots for

some time.

Q. AVhat was the purpose of that? Weren't

they thinking in terms of getting a place where

people could board the—board your buses?

A. Well, the reason they bought those lots was,

they didn't have adequate facilities for turning

around and so on and so forth.

Q. Isn't that exactly Avhat the Hippodrome

Company could have done for them, provided that

for them? A. Oh, yes.

Q. Isn't it true, therefore, that Oregon Motor

Stages had no intentions of doing that? They in-

tended to buy land of their own down there, and

do that very same thing you say was the reason

for taking the money out?

Ar No ; no ; no, that is not correct. The present

location of their depot is way over by the old rail-

road depot. It is out of the center of the town, and

it's a poor location.

Q. Now (interrupted )

A. But they didn't have facilities for handling

big equipment [178] without the purchase of those

two vacant lots. I believe it was two vacant lots.

Q. Now, actually, you say it's two vacant lots.

Now, they actually paid sixty-five thousand dollars

for the two vacant lots, did they not?

A. They sure did not.

Q. Didn't they purchase the Burke (phonetic)

Motor Sales building in November, 1949—I am
talking about Oregon Motor Stages?
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A. Oh, no. In Seaside, they—I think they paid

about three hundred dollars apiece for those two

lots that they bought.

Q. Now, to get back to the question. Did the

Oregon Motor Stages pay sixty-five thousand dol-

lars for a building in 1949 at Seaside ?

A. They did not.

Q. Were they authorized to buy a building for

sixty-five thousand dollars in 1949?

A. At Seaside?

Q. That's correct. A. No, sir.

Q. Did we have—do we have the corporate min-

utes of the Oregon Motor Stages here? Hippo-

drome is at Astoria, isn't it?

Ml*. Jones: No, Seaside.

Q. Well, this was at Seaside, too, wasn't it?

A. I beg your pardon. You have confused the

purchase of that building that was in Astoria. [179]

Q. As distinguished from Seaside?

A. From Seaside, yes.

Q. All right.

A. But the vacant lot was in Seaside.

Q. Now, was there a Directors' meeting of the

Hippodrome Company held in connection with the

building plan that we have here, Petitioner's Ex-

hibit 35? A. Yes, I think so.

Q. Do we have the minutes of the Hippodrome

Company here?

Mr. Jones: No.

Mr. Picco: Ai'e you going to have them here?

Mr. Jones : If you have to have them.
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Q. You had a Directors' meeting on that—was

it reduced to the minutes of the corporation?

A. On the Post Office?

Q. No, about—al^out this plan that you had in

1953? A. That's the Post Office plan.

Q. All right, if that is what it is, yes.

A. Yes. I don't know whether there was a

—

whether it got to that point, because we didn't—we

didn't have a go ahead from the Post Office De-

partment, however, the Post Office Department, the

Inspector, Mr. Northrup (phonetic), told me,

"Don't be concerned about it," he says, "we're

going through with this deal." But it didn't go

through, and they—however, they are building a

post office, but it wasn't put on that piece of

ground. [180]

Q. Now, when was the account receivable

changed to a note receivable?

A. I don't—Mr. Niederkrome could tell you that

better. I am not quite as familiar with it as he is.

Q. Some time in '53, wasn't it?

A. I wouldn't be sure. He would know.

Q. Now, you stated that you didn't want the

change of status of that account, is that correct?

A. That I didn't want to change it?

Q. Yes, and that's why the note wasn't issued

to you for execution?

A. I said that due to this dispute we had with

the Government, that we didn't want to change it.

Q. Actually, you did change it on the books of

the corporation?
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A. Well, Mr.—I didn't change it. Mr. Nieder-

krome takes care of the books, and he would be

able to explain that to you better. I am not too

familiar with it. [181]
*****

EZRA ROYCE
the previous witness called on behalf of the Peti-

tioners assumed the stand following the previous

two witnesses out of order, and continued as fol-

lows:

Re-redirect Examination

Q. (By Mr. Jones) : Mr. Royce, when were

you married to Mrs. Royce? A. 1923.

^ Q. How long have you been in the taxicab busi-

ness in Portland? [196]

A. Forty-five years.

Q. Prior to the time that there was the present

partnership, was there a corporation?

A. Yes, there was.

Q. And did Mrs. Royce perform any services

for the taxicab company during the time there

was the corporation and prior to the partnership?

A. Yes, she did.

Q. What was the nature of her services?

A. Well, she done a lot of checking on drivers,

the quality of service, number of passengers in

various places ; how they handled the public, at the

depots, hotels, stands, and so on and so forth.

Q. And where did you perform your services?

A. I was busy at the office, shops, garage, and
so on.
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Qi Now, was that corporation su]3sequently dis-

solved? A. Yes, it was.

Q. Prior to its dissolution, was any stock given

to Mrs. Royce? A. Yes.

Q. I would like to hand you the Exhibit Num-
ber 23—I am handing you here, Exhibit Number

23, and asking you to state what that is?

A. That is a stock certificate for fourteen thou-

sand shares, Yellow Cab, Incorporated, an Oregon

corporation, Portland, Oregon, to Dora F. Royce.

Q. Now, after this stock was given to her, and

she was the owner [197] of it, was the corporation

liquidated ? A. Yes, it was.

Q. And a partnership formed? A. Yes.

Q. Who were the partners?

A. Mr. and Mrs. B. Royce, Dora F. Royce and

myself, Mr. Charles Keffer (phonetic) and Mr.

C. H. Luton (phonetic).

Q. Had those—I want to just call attention to

the admitted Exhibit, your Honor, that Exhibit

Numl^er 24 is the meeting—minutes of the meeting

of dissolution of the corporation, and there is no

use to go into those. And Exhibit Nmnber 25, I

am going to hand to you and ask you to state what

that is?

A. Partnership Agreement, Articles of Partner-

ship.

Q. That's signed by whom?
A. E. Royce, B. Royce, C. H. Luton, Charles

W. Keffer, Dora F. Royce, Isabelle H. Royce.

Q. Thank you. Now, when you gave—when you
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gave the stock certificate to Mrs. Royce, what was

your intention with respect to the gift ?

A. I intended that she become a partner in the

company.

Q. Well, was the gift—was the gift—have any

conditions to it, of any kind?

A. None whatever.

Q. Was it—was she obligated to become a part-

ner in the company, when you gave it to her? [198]

A. Yes.

Q. Did you really—what was your actual in-

tention, so far as the duration of the gift was con-

cerned? A. There was no duration.

Q. What? A. There was no duration.

Q. Well, do you mean by that it was short time,

or long time, or permanent, or what?

A. Permanent.

Q. Permanent. Now, then, since she was made

a partner to the company—to the—made a partner

in the Yellow Cab Company, the partnership, in

Portland—now, my questions, until I announce

otherwise are directed entirely to the Portland

partnership. I will go to the Seattle later. And
what services, if any, has she performed for the

partnership ?

A. You say has she performed?

Q. Does she—what does she—what has she per-

formed ?

A. As I stated previously, she does a lot of

checking of the drivers, at the stands, the hotels,

appearance of uniforms, condition of uniforms,
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and the appearance of the cabs; cleanliness; the

number of passengers they carry—reports those to

the office.

Q. How much time does she devote to an occu-

pation of that kind?

A. Oh, at times, she devotes considerable. Other

times, not quite so much. [199]

The Court: Is this in the present time or

(interrupted)

The Witness: She still does it. She still does

that. Has for years.

Q. Now, the years in question here are '44 to

'47—during that i^eriod of time, '44 to '47—during

that period of time, how much time there was she

devoting to this?

A. Well, I would say a great deal. Some

—

some days she would put in a good many hours, and

of course, some days, not so much, it depends

on (interrupted)

Q. How^ important is this type of work to a

taxicab company? A. Very important.

Q. How about just getting a paid employee to

do it?

A. Generally speaking, it doesn't work so well.

Q. And why is that, Mr. Roycc?

A. Well, they are not interested too much. It

doesn't mean anything to them, particularly.

Q. Now, did Mrs. Royce receive drawings of

the partners from this partnership?

A. Yes, she did.
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Q. Do you know whether she had a bank ac-

count of her own? A. Yes, she did.

Q. Do you know any of the things she spent her

drawings for? A. Yes, I do.

Q. Would you recite some of them? [200]

A. Well, she bought herself fur coats and she

wanted the basement of our house completed ; it was

a i^artial basement—she wanted to make a full

basement, and install a downstairs kitchen; walk-in

cooler; large freezer; storerooms; luggage room;

washroom, and so on and that is one of the things

that she—and enlarged the kitchen upstairs.

Q. Did she do that with her own funds?

A. Yes, she did.

Q. Can you name any other concrete articles

that she purchased?

A. Yes, she has always been quite a hand for

buying books—she bought a lot of books—good

many hundred dollars' worth. She—another item,

there was an Exercycle she bought.

Q. What would that cost?

A. About three hundred and some dollars, I

guess—three hundred and fifty—three hundred and

twenty-five.

Q. Now^, do you know whether she ever bought

any automobiles? A. Yes.

Q. What did she buy?

A. She had a—a Pontiac.

Q. During this period, '44 to '47 ?

A. Oh, during that period? Excuse me.

Q. Yes.
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A. She had a Plymouth, I believe about '44,

and then she had two New Yorkers. [201]

Q. Those Chryslers'?

A. Yes, New Yorkers—Chryslers.

Q. Were those purchased new ? A. Yes.

Q. T\niat were the cost of those?

A. Oh, I think around about—probably close

to four thousand dollars, I don't know the exact

price.

Q. What were the cost of these—this fur coat?

A. She had a couple of fur coats.

Q. Well, what were the cost?

A. Just as a guess, about a thousand dollars

apiece, say.

Q. Did she ever buy any furniture for the

house ?

A. Yes, she did. Quite a considerable.

Q. Wlmt was that?

A. Oh, various things—rugs and odd pieces.

Q. Any dishes or table linen?

A. Table linen, yes, quite a considerable.

Q. Well, what about that? Do you know about

it, specifically?

A. Well, I know one tablecloth she bought.

Q. What' kind?

A. I think it is a hand-painted cloth.

Q. Do you know what the price was?

A. Well, not exactly, but it was considerable.

Q. All right, what about—did she buy any sil-

verware? A. Yes. [202]

Q. How much did she pay for it, do you know?
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A. I think probably it ran a]30ut eighteen hun-

dred dollars, is my guess.

Q. Did she buy any bonds or stocks?

A. Yes.

Q. What?

A. She bought quite a good many Government

bonds, and she bought some stock, some bonds.

Q. In what company?

A. I recall the Missouri-Pacific Railroad, one.

Q. Was that bonds or stock?

A. I believe it was both.

Q- What is the cost of this improvement work

that you have been elaborating on about the house?

What did that amount to?

A. It ran somewhere between fifteen and eigh-

teen thousand dollars.

Q. Was that—all these expenditures out of her

drawings ? A. Yes.

Q. T\^io made the sketches for this improve-

ment on the house? A. She did.

Q. Who (interrupted)

A. In fact, she made the sketches for the entire

] house.

Q. Who took care of the ordinary household ex-

I penditures, like food, light, heat, groceries, and
I things of that kind? [203] A. I did.

' Q. She didn't buy any of that?

A. Oh, a little, I suppose; not very much.

Q. You took care of it? A. Yes.

Q. That was your department?
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A. Generally speaking, that was—^heat, light,

taxes, insurance.

Q. Now, when you formed this partnership,

what was the intention of the other partners and

yourself, particularly with respect to Mrs. Royce

being a valid and bona fide partner?

A. Our intentions were that she was a full

partner.

Q. Is she? A. Yes. I (interrupted)

Q. Do you know what her interest in the part-

nership is? A. About twenty-three per cent.

Q. Do the other partners recognize her as a full

pai-tner? A. Yes, they do.

Q. As a working partner? A. Yes.

Q. Mr. Royce, now, there was—I would like to

go to the Seattle partnership, if I may. There

was a pre-existing Washington corporation known

as the Yellow Cab, Incorporated, a Washington

corporation, is that correct?

A. There was a corporation, if that's just the

exact name, I am not positive. [204]

Q. Well, I will show you some shares of stock

here—I am handing you Petitioner's Exhibit Num-
ber 14—I think that's 14—14—that has been re-

ceived in evidence. But I would like to ask^

—

have you state what it is?

A. It is a certificate of the Yellow Cab Company

of Seattle, for three hundred shares of stock, made

out to E. Royce.

Q. Now, would you look at the next certificate?

A. That is a certificate for seven hundred shares
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of stock, made out to E. Royce, trustee for E. M.

Royce, a minor.

Q. Now, take a look at the next one, please?

A. That is a certificate for four himdred and

two and a half shares of stock, of the Yellow Cab

Company of Seattle, made out to D. F. Royce.

Q. Well, now, Mr. Royce, when you—^first, who

is D. F. Royce ? A. Mrs. E. Royce.

Q. That's Dora F. Royce.

A. Dora F. Royce.

Q. And she is one of the Petitioners involved

in these suits? A. Yes.

Q. And she is the party that we referred to as

your wife, in talking about the PoHland (inter-

rupted) A. That is correct, yes.

Q. partnership. Now, who is E. M. Royce,

mentioned in Certificate Twenty-three, on Exhibit

14? [205]

A. That is my daughter.

Q. How old is your daughter at this time?

A. Twenty-six.

Q. When did she become of age?

P'
A. In 1950.

Q. And this—these certificates are dated in '44

—she was about fourteen or fifteen at the time these

were made, or how old?

A. Fifteen, I believe.

Q. Fifteen. Now, at the time, or about the time

these certificates were made, did you execute a dec-

laration of trust for her? A. Yes, I did.

Q. I'd like to show you, Exhibit Number 15,
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and ask you if that is the Exhibit of trust to which

you have refeiTed—or the declaration of tmst to

which you have referred?

A. (After examining Exhibit) Yes, it is.

Q. That is in irrevocable trust by its terms, is if?

A. That's con-ect.

Mr. Jones : Just, if the Court please, I would like

to read one para2:i\aph of this, I tliink we can cany

the thread of it a little better. (Reading) "I, Ezra

Royce—" —or, ''That I, Ezra Royce, of Portland.

Oregon, do hereby declare that I am the sole and

absolute OAviier of the following described per-

sonal property in my own right, but do declare that

I hold the same, henceforth, from the date hereof,

in trust, in the form of a trust, herein [206] de-

clared and created for the benefit of my jielovod

daughter, Eunice M. Royce, and others hereinafter

named, seven hundred shares of the capital stock

of Yellow Cab Company of Seattle, represented by

Certificate Niunber Twenty-three." Now, the thing

shows, and I won't take the time to read further,

that there may be conversions of other types of

property.

Q. (Continuing hy Mr. Jones) Now, after these

shares of stock had been issued, was there a part-

nership created? A. Yes, there was.

Q. Now, when you gave these shares of stock,

did you give them outright, or was there any con-

ditions to them?

A. No conditions, no; an outright gift.
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Q. They were in perpetuity—in other words,

tliey were their shares? A. Absolutely.

Q. Now, a partnership then was created. How
many partners were there in that? I will give you

—I will hand you the Articles of Copartnership—

I

believe you have those over here—16? I would like

that, please. May I have the gift tax return? I will

take this bimch right here. Thank you. Here is the

declaration of trust. The Articles of Copartnership

is what I want. Thank you. When you made this

gift of this stock, the gift was one gift to your wife,

Dora F. Royce, or D. F. Royce, and one to your

daughter, is that correct? A. That is correct.

Q. And then you filed gift ta,x returns? [207]

A. That's correct.

Q. And these are the gift tax returns, both of

the donor and the donees, covering the gifts ?

A. Yes; that's right.

Q. And—(interrupted)

Mr. Picco : Mr. Jones, what Exhibit is that ?

Mr. Jones: This is Exhibit Number 16.

Q. (By Mr. Jones) : Sixteen was what I had

referred to as the gift tax returns ? A. Yes.

Q. Thank you. Now, after this gift was made,

was the partnership formed?

A. Yes, there was, a partnership.

Q. And the old corporation liquidated, is that

correct? A. That's correct.

Q. And did the stockholders in the old corpora-

tion, after liquidation, l>ecome partners in the new
partnership ? A. Yes, they did.
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Q. And I am handing you now, Exhibit Number

18, and asking you to state who the partners of the

new partnership were? At the time—find out who

they are now?

A. They were B. Royce, E. Royce, E. Royce,

trustee for E. M. Royce, a minor, D. F. Royce,

A. H. Wenck, W. L. Rothchild, J. A. Baldy (pho-

netic), G. E. Worster (phonetic), D. N. Ne^vton

(phonetic), L. S. Ackennan (phonetic). [208]

Q. Are any of those men—have any of those

men died since? A. J. A. Baldy.

Q. He has since passed away? A. Yes.

Q. Now, then, do you know what the intention of

those partners was at the time this partnership was

organized, with respect to whether your wife, Dora

F. Royce, and the trust, yourself, as trustee for

your daughter, what their intention was with re-

spect to whether those two entities were to be bona

fide partners? A. Yes, they were.

Q. Has that still been the intention?

A. Yes. Still is.

Q. Tell me how that partnership up in Seattle

operates—who is the Manager?

A. Mr. A. H. Wenck, has been the Manager at

all times, since it was organized.

Q. And did tliis—do you find it necessary to go

up there very much?
A. Not very much, no.

Q. And does your wife ever go up there?

A. Oh, occasionally, she goes with me.

Q. And what does—when you go up there, and
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when she goes up there, what is the^—what do you

do with respect to the partnership ?

A. Oh, we look around, to see how things are

going. [209]

Q. But Mr. Wenck is the active Manager, is that

right?

A. Mr. Wenck is the active Manager, and a very

good man.

Q. Now, when she^s there, in addition—do you

have conferences? A. Oh, yes.

Q. Does she take part in those ?

A. Yes, she does.

Q. When you are not—when she is not in those

conferences, does she do any other work up there

with respect to (interrupted)

A. Yes, she looks around, to see how things are

—various prominent points.

Q. Does she report, those findings?

A. Oh, yes. Like hotels, depots.

Q. Now, do you maintain a bank accoimt, as a

trustee, for the trust for Eunice?

A. Yes, I do. [210]
*****

Q. (By Mr. Jones) : I am handing you now.

Petitioner's Exhibit 37 for identification, and ask

you to state what that is, Mr. Royce?

A. That is a passbook of the United States Na-

tional Bank, in the accoiuit of E. Royce, trustee, for

E. M. Royce.

Q. Now, does Eunice, and also, does your mfe,

Mrs. D. F. Royce, receive drawings from the part-
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nership iii Seattle? A. Yes, they do.

Q. ISToAV, when you get them on behalf of Emiice,

do you—what do you do with them?

A. Deposit it in the United States National

Bank.

Q. In the account represented by this passlx)ok,

Exhibits?? A. That's right. [211]

Q. Has every drawing ever received from that

partnership up there, since it was created, that was

made out to Eunice, been put in this bank account?

A. Yes, it has.

Q. So this records every—every deposit?

A. That's correct.

Q. And every withdrawal?

A. That's light.

Mr. Jones: We offer it in evidence. That's 37.

Mr. Picco: Did you develop how much money

is in there?

Mr. Jones: I have got an accountant that mil

put on the—put on the sheet that talmlates that in

the disbursements.

Mr. Picco: No objection.

The Court : Exhibit 37 is in evidence.

(Petitioner's Exhibit 37, witness E. Royce,

received in evidence.)

Q. (By Mr. Jones) : Now, I am handing you

Exhibit Number 38 for identification, and ask you

what that is—what those are—what makes up the

Exhibit?

A. Those are the checks that have drawn against

the account of E. M. Royce, of which I am tnistee.
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Q. During the years here involved'?

A. Yes.

Q. Now, there are a few missing checks in here

that have been— [212] you have not been able to

find, I understand, is that correct?

A. That is correct.

Q. Now, those can be ascertained from the stub

book what they are ? A. Yes ; oh, yes.

Q. And on the statement that the accountant

will put in, mil all the missing numbers be ac-

counted for? A. Yes, they will.

Mr. Picco: If I understand you correct, these

are the checks made out by yourself as trustee, com-

ing out of that bank account?

The Witness: Yes, that's correct.

Mr. Picco: And for various expenditures?

The Witness: Yes.

Mr. Picco: No objection, your Honor.

The Court: Exhibit 38 in evidence.

(Petitioner's Exhibit 38, witness E. Royce,

received in evidence.)

Q. (By Mr. Jones) : Now, Mr. Royce, at the

—

; at times, have you as an individual, borrowed

|] money from this trust ? A. Yes, I have.

Q. And when you have borrowed it, what have

you. done to show your borrowing it?

A. Made out some notes.

Q. And as those notes became due and weren't

paid, what did yon [213] do ?

A. Renewed them.



442 Fred C. Niederkrome, et al., vs.

(Testimony of Ezra Royce.)

Q. (By Mr. Jones) : Now, have some of the

borrowings that you have made, been repaid? I am
talking about the borrowings duiTQg [214] this par-

ticular period now—have some of those been re-

paid? A. Yes, they have.

Q. And are these copies of the notes you gave

for the bori'owiiigs that you made from the trust?

A. Yes, that's right.

Mr. Jones: I would like to offer them in evi-

dence.

Mr. Picco: I would like to ask a few questions

first. Now, are these all of the notes you have on

this?

The Witness: During these years?

Mr. Picco: Well, for all of the time that you

were trustee, during the years '44 to '47 ?

The Witness: Yes.

Mr. Picco : This represents the amoimt of money

during those years that you took out in the fonn

of notes?

The Witness : I think it goes past '47, doesn't it ?

Mr. Jones: It goes to '49, doesn't it? Let's see,

isn't the year '49 involved in this?

Mr. Picco: Oh, yes, on Eunice's— '49— '44 to '49.

The Witness: I think it covers '49, yes.

Mr. Picco : Now, these are dated July 7th, 1952

;

December 26, '53, and July 10, 1951.

The Witness : Yes.

Mr. Picco : So what does that mean ?

The Witness: That means they were renewed.
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Mr. Picco: You have tlie renewal notes— the

other notes? [215]

The Witness : I am not sure. I think so.

Mr. Picco : Could you bring these—the old notes

over, so that we can look at them (interrupted)

The Witness : I think so.

Mr. Picco: this afternoon?

The Witness: I think I have them.

Mr, Picco: Now, this constitutes all of the

amount that you borrowed from the trust?

The Witness: That's right.

Mr. Jones: For that period.

Mr. Picco: For that period?

The Witness: That's correct.

Mr. Picco: You are sure that there wasn't some

himdred and fifty thousand dollars that was bor-

rowed during that period from the trust, rather

than two thousand, twenty-five thousand and sixty

thousand ?

The Witness: Yes, I'm sure.

Mr. Picco: No objection to that going in, your

Honor.

The Court : Exhibit 39 in evidence.

(Petitioner's Exhibit 39, witness E. Royce,

received in evidence.)

Q. (By Mr. Jones) : Now^, during this period,

were some sums taken from this account, and depos-

ited to Eunice's owm bank account? A. Yes.

Q. Now, Eunice lived at home until she was

about eighteen, [216] going to high school, is that

right? A. Yes, that's correct.
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Q. And then, where was she from 1918 to 1951?

A. Well (intcrnipted)

Q. Well, I don't think I should—yes, for one

year, it's important.

A. Well, I believe you have that date wrong.

You said 1918. That's too early.

Q. Yes, from the time she was eighteen, I meant

to say—from the time she was eighteen until 1951?

A. She was at the—going to school at Oregon

University.

Q. At the University of Oregon? A. Yes.

Q. Now, one of those years—one of those years

would be 1949, wouldn't it? A. Yes.

Q. In other words, was she in school in 1949 ?

A. Yes.

Q. So, some of the checks that were in here went

into the bank account that she used during that pe-

riod? A. That's right.

Q. And where is that ])ank accomit located?

A. That's at the Sixth and Morrison Branch of

the First National Bank.

Q. I would like to call your attention specifically

to—^here is [217] a check for two hundred dollars

to Eunice, and here is another one for three hun-

dred dollars to Eunice, and there are—here is an-

other one for three hundred dollars to Eunice—they

are checks in those denominations—are those the

checks that you took from the trust accomit and put

into her own bank accoimt that she has ?

A. That's coiTcct.

Q. Mr. Royce, I would like to ask you one ques-

J
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tion a little bit—on another issue here—did you and

the partners in Portland also hold conferences

about the partnership? A. In Portland?

Q. In Portland, about the Portland partner-

ship? A. Yes.

Mr. Picco: This is in respect to the Port-

land (interrupted)

Mr. Jones: This is in respect to the Portland

—

I'm sorry—I am a little out of place here, but I

overlooked that.

Q. Did you and the other partners hold confer-

ences about that? A. Yes, we did.

Q. Did your wife attend those conferences?

A. Yes, she did.

Q. Did she take part? A. Yes.

Q. And does she keep herself informed about the

conditions of the Portland business?

A. Pretty well. [218]

Q. And about the Seattle business?

A. Yes, she does.

Q. Now, then, we have shown that you put in

gift tax returns for the gifts that you made in—in

Seattle. Did you make a gift tax return for the ones

that you made here in Portland?

A. No, I did not.

Q. Why?
A. I didn't know that there was such a thing.

Q. Who made your tax returns in those days ?

A. I did.

Q. And the gift at that time was fourteen thou-
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sand shares, and those were one dollar shares, were

they not? A. Yes, they were.

Q. Xow, then, in both of the partnerships, your

assumed name certificates, both at Seattle and Port-

land were filed, weren't they? A. Yes.

Q. One in King County, in the Clerk's office,

and the other one in the County Clerk of Multno-

mah County office? A. That's right.

Q. Your wife—they are in evidence. I just

want (interrupted) A. Oh, yes.

Q. to make reference to it. Your wife signed

at both places? A. Yes.

Q. Now, when this partnership was fomied in

Seattle, was she [219] present at the meeting where

the formation was made ? A. Yes, she was.

Q. That's true in Portland also? A. Yes.

Q. In connection with the liquidation of the

partnership up in Seattle, all of the stockholders

tendered their stock for cancellation for the liquida-

tion of the Seattle pai'tnership, is tJiat right?

A. Yes, they did.

Q. I would like to refer you to Exhil)it Number
17—I think it's over here, and ask you if that—this

is a photostat of that tender? Here is the original

tender. This is the original tender of that stock

signed by all of the stockholders, is that correct?

A. That is correct.

Q. And the figures in the column on the right

show the number of shares that each of them held at

the time, in the corporation, just before liquidation?

A. Yes.
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Q. Thank you. Now, that stock was all, actually,

turned in and cancelled? A. Yes, it was.

Q. And the same was true in Portland, that all

the stock was turned in and cancelled here ?

A. Yes.

Q. That is the pre-existing taxicab company

was cancelled before the Portland taxicab company

was organized? [220] A. Yes.

Q. Now, in these i)olicy meetings that you have

in Portland and Seattle, how is the opinion and

judgment of Mrs. Royce received in them?

A. Very well.

Q. Does she take part in the discussions?

P A. Oh, yes.

Q. And in the partnership up there, both you, as

trustee for Eunice, or Eunice, however you want to

put it (interrupted) A. Yes.

Q. and your wife, have they at all times

been treated as bona fide partners?

A. Oh, yes.

Q. And so regarded? A. Yes, indeed.

Q. And that is the intention of all the partners

—parties up there? A. Yes.

Q. Now, I would like you to tell me something

—

I would like to have you tell me something about

the business experience of Mrs. Royce prior to her

marriage to you?

A. Mrs. Royce started out learning the milli-

ner's trade, and worked her apprenticeship, I be-

lieve, in Salem; then went to Lewiston, Idaho, and

Toppenish, Washington, Tacoma, Washington; Se-
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attle, Washington, where she was a designer and in

charge of the operation [221] for McDougal and

Soiith\\dck (phonetic), the department store. Then,

after she came to Portland, she was for some time

Avith Meier and Frank Company. In designing.

Q. She had had considerable business experi-

ence (interrupted) A. Oh, yes.

Q. before you married her? A. Yes.

Q. Now, in this expense account that Eimice

had, was she free to draw out of that as she needed

funds ? A. Yes.

The Court: Did she, in fact, draw out of it?

A. You mean herself? Sign her own checks?

The Couii: Yes.

A. No. She always asked me for whatever she

needed. I took care of it.

Mr. Jones : If the Court, please, did you mean on

her o^Yn account, or on this trust account?

The Court: The trust account.

Q. On the trust account, you always signed the

checks? A. Yes.

Q. On her account, she alone signed the checks

without consulting anyone.

A. Yes, had nothing to do with the trust account.

Q. Except that the money for it—a great deal of

it came from [222] the trust accoimt?

A. That is correct.

Q. Now, what is the main producing—income-

producing factor in a taxicab business?

A. Well, first, you must have capital.
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Q. Well, is that the important income-producing

factor? A. Sure is.

Q. Now, when did Eunice first learn of her own

trust?

A. I think it was about when she was eighteen

years old.

Q. And where did you tell her?

A. At home.

Q. And in what room?

A. In the kitchen.

Q. And who was present?

A. Mrs. Royce and myself.

Q. Why didn't you tell her before she was

eighteen ?

A. Well, I thought she was too young to under-

stand. What it was all about.

Q. Since that time, she has known all about its

operation? A. Oh, yes.

Q. Did you ever have a joint checking account

with your wife? A. No, I did not. [223]
*****

Re-Recross Examination

Q. (By Mr. Picco) : I am going to ask ques-

' tions in regard to the Portland Yellow Cab

(interrupted) A. Yes.

Q. partnership — Yellow Cab, Portland,

1 right now. Now, you made a gift of the stock to

)
your wife and daughter— or to your wife, Dora,

. August 1, 1942? A. That's right.

Q. Now, at the same time, Yellow Cab, Inc., was
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dissolved, and a partnership by the same name was

formed ?

A. I didn't quite understand that qiiestion?

Q. At the same time, Au^ist 1, 1942, the corpo-

ration, Yellow Cab, Inc., was dissolved, and the

pai'tnership of the same name was [224] formed?

A. I know it was quite close. I didn't know that

it was the same day. I thought that it was a little

later.

Q. Now, you—all right—you testified on direct

examination, that when you turned over the stock

to your wife, Dora Royce, you intended her to be-

come a partner in the company?

A. That's right.

Q. And you stated that she was morally obli-

gated to become a partner? A. Yes.

Q. You wouldn't have given her the stock, if she

hadn't felt that way about it—if she hadn't felt that

she was obligated to become a partner?

A. Well, she^—she was—being as she was of so

much help to me, and so on, that I felt morally obli-

gated to do it.

Q. That was the purpose of giving—making the

gift of stock ? A. To make her a partner.

Q. That's right. A. That's right.

Q. Now, as to her activity as a partner. You
mentioned that she perfomied many services. Now,

these services were minor in character, were they

not?

A. I don't think so. To a taxicab operation, those
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things are vitally important. It's all we have to sell

is sei-vice.

Q. Service is very important, I take it, in the

operation of the [225] Yellow Cab Company here in

Portland? A. It's all we have to sell.

Q. Now, would you tell us just the time she used

in giving services again—go over a little of the na-

ture of the services'?

A. She—she would check the driver's appear-

ance, and the service they render, at the hotels,

depots, places of that kind, where they are easily

available to check. Check the number of passengers

in the cabs to see that the drivers report the num-

ber properly— conditions of the imiforms, condi-

tions of the cabs, appearance for cleanliness, and so

on and so forth.

Q. You didn't do any of that yourself, did you?

A. Oh, yes, at times, whenever I have an oppor-

tunity, yes.

Q. You made the decisions (interrupted)

A. It is a never ending job. I beg your pardon?

Q. You made the decisions—the important deci-

sions on the operation of the cab company ?

A. You say I did?

Q. Yes. A. Well, I suppose.

Q. Wliat were your duties, as distinguished from

Dora Royce's duties?

A. Well, I was looking after the things at the

office, and around the garages, and so on and so

forth; building, shop, shop crew, garage crew, and

things of that nature.
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Q. You were making the everyday decisions that

had to be made? [226]

A. Yes.

Q. Xow, you say that Dora Royce rendered

these services diu'ing all of these years, 1944 to '44

—to 49? A. Yes; still does. t

Q. Can you tell me—can you estimate the per

cent of the time that she spent in rendering serv-

ices to the partnership?

A. Per cent of her time?

Q. Yes, was it a great deal of time?

A. Yes, quite a bit.

Q. Would you go into that a little more? Was
she down there everyday?

A. No, not everyday, but lots of days she would

be there—put in a lot of time, and sometimes in

the evening, also,

Q. You say she devoted fifty per cent of her

time to the partnership? Or less?

A. That would be a little hard to estimate, as

I say, some days she put in a considerable time,

and then, some days, she didn't put in much, if she

had some other matter that she had to take care of.

Q. In any event, she put in considerable time
i

and energy (interrupted) A. Yes.

Q. in addition to services?

A. That's right. That's my opinion.

Q. I hand you Respondent's Exhibit B, which

is the partnership return of Yellow Cab Company,

Portland, for the year 1946, and [227] direct your

attention to Schedule I. That Schedule I has to
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do with partner's share of the income and credit,

and there is a paragraph 2 devoted—yes—per cent

of time devoted to the business. "Will you please

read what per cent of time was devoted to the busi-

ness by Dora F. Royce f

A. The bookkeeper put down "none." But he

didn't know too much about it. Whoever typed

that just typed that in there, and I don't know.

The Court: I can't hear you.

A. I said whoever typed this out didn't know

anything about it. They just typed in "none."

Q. Now, this is your signature (interrupted)

A. And they put me down for fifty per cent.

That's certainly not correct, either.

Q. Is that your signature?

A. That's right.

Q. You certified that the return was correct on

that, did you not?

A. Yes. I didn't—that sort of a thing, I never

give any consideration to.

Q. Now, I hand you Respondent's Exhibit W,
which is the partnership return of the same com-

pany, for 1948, and ask you again, on page 4, to

look at Schedule I, and see if the same thing hasn't

been reported there?

A. That is the same thing. [228]

Mr. Jones: What year is this?

Mr. Picco : 1948.

Mr. Jones: Well, I object to '48. It's not even

in evidence. That is a year that isn't even involved

here.
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Mr. Picco: Well, it is, '44 through '49.

Mr. Jones: Not in Portland. '47.

Q. (By Mr. Picco) : It won't be necessary for

that. You did state, did you not, that she is still

continuing those services after the years in ques-

tion? A. Yes, still does.

Q. And would you say that this return for 1948

is wrong also, in that respect?

A. Yes, I would.

Q. Now, I hand you Respondent's Exhibit

(interrupted)

A. For some reason, he raised it up to seventy-

five per cent for me also. I don't know why.

Q. Perhaps you worked a little harder that

year on that, would that be the answer?

A. In his opinion, apparently (laughter).

Q. Now, I hand you Respondent's Exhibit X,

which is the partnership return for the year 1949,

and direct your attention to page 4, Schedule I,

and ask you if her percentage of the time reported

was again none? A. That's right.

Q. And you signed that return also, did you

not? [229] A. I did.

Q. Now, as to her distribution—her distribut-

able share of the earnings—was it all withdrawn

—

all of the money—her distributable share of the

money in the partnership, was it all withdrawn

from the partnership?

A. I can't answer that exactly. But whatever

—

whenever there was a distribution, why, her share

was withdrawn, whatever that distribution was.
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Q. Will you roughly tell us what—how much of

the distributive share was for the year '44—1944

to 1947?

A. Just offhand, I couldn't. You would have to

refer to the records.

Q. Now, you testified that as to some items, she

used that money for herself—the expended money?

A. That's right.

Q. They were comparatively small amounts of

money, were they not?

A. Well, no, I wouldn't say so.

Q. In comparison to the amount of money that

she received from the partnership, it was ?

A. Well, yes, that would be true, but of course,

the biggest item was taxes—^that was the big item,

of course. But it came out of the money that was

distributed to her.

Q. One of the big items was the payment of the

taxes?

A. That was the big item—biggest item. [230]

Q. Now, you say that a lot;—you say that some

of the money went into bonds and stock?

A. Yes.

Q. How was that made—how were the bonds and

stock made payable to— to your joint account—
jointly, you and Dora?

A. We have never had a joint account.

Q. These stocks that were purchased, did they

write them in her name or in both of your names?

A. The bonds—bonds, I don't think had any
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name on them. They're not—^they don't have names,

I believe.

Q. You mentioned one stock, Pacific, I think

you said? A. The Missouri-Pacific.

Q. How much money did she invest in that?

A. Oh, I have forgotten the exact amount. Sev-

eral—I think she had a considerable amount of

Missouri-Pacific stock, of the old issue.

Q. Did she invest in that at your advice and

suggestion? A. I think so.

Q. You were interested in that stock, weren't

you?

A. I bought some of it, too. Considerable, in

fact.

Q. Now, did she invest any more money in any

of these stocks that you know of?

A. It seemed to me that she had some North-

western bonds at one time, too.

Q. You don't know the amount, or how much?

A. No, I don't, and she had some Missouri-

Pacific bonds and quite a lot of Government bonds.

Q. And you don't know whether that you took

title jointly, or in your name? A. No.

Q. Don't know any of it?

A. No, we did not.

Q. Now, that meant—that means a considerable

amount of money that hasn't been accounted for,

now, did you borrow that money from her?

A. No, she invested that money in the Aldergold

Copper Company, a considerable amount of it,

along with myself.
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Q. Now, you were the (interrupted)

A
Q
A
Q
A
Q

On a loan basis.

On a loan basis?

That was on a loan basis, yes.

To you?

No, to Aldergold Copper Company.

Now, the Aldergold Company—the gold mine

and copper mine, that you had the primary stock

interest in it?

A. You mean—I don't quite understand.

Q. You were promoting that corporation, were

you not?

A. I owned about five per cent of the stock in

it. Is that (interrupted)

Q'. The coimnon stock? [232] A. Yes.

Q. Didn't you have much more stock than that

in that? A. No.

Q. You—didn't you have over a million shares

in it? Stock? A. Oh, no, indeed I did not.

Q. Do you have the books of that company

here ?

A. No, I do not. Mr. Magne (phonetic) is the

1 Secretary of the company. No, I never had a mil-

] lion shares.

Q. Would you please explain just how this was
loaned to the company—this money that belonged

I to Dora was loaned to the Copper Company—the

Aldergold Copper Company?
A. Well, I don't—^it isn't quite clear to me. A

loan is just made as a loan, and a note taken for it.

Q. She had a little interest in that corporation?

,
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A. She had a little stock in it.

Q. You were primarily the one that was inter-

ested in it?

A. Well, yes. I had about five per cent in it. She

had some stock in it, not a great lot. But she was

very much enthused in the company, and she

thought it had great future and possibilities.

Q. Now, again on that, she made this loan to the

Aldergold Company at your advice and suggestion?

A. Not altogether. She—she made many trips up

there with me, and was very enthusiastic about it.

Q. How much money did she loan this com-

pany?

A. Oh, proba])ly in the neighborhood of seventy-

five thousand, or thereabouts.

Q. Now, actually, this company was m develop-

ing stage at that time?

A. Yes, you might say that. It was in operation

though.

Q. It didn't start operating, did it, until 1950?

A. It might be—'49, I am inclined to think.

Q. In other words, the (interrupted)

A. But the whole—the thing was being built and

organized and so on and so forth.

Q. And you were the main promoter and organ-

izer of that company?

A. Well, I don't know as I could be the main

promoter and organizer—Mr. Stone, Mr. Magne

and Mr. Schneider (all phonetic) were very active

in it too.

Q. However, during that period of time—tlu'
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years in question, 1944 and 1947, it was definitely

in a development period, and you—it was a—it was

just a prospecting proposition?

A. No, it wasn't a prospecting proposition. It

was a mine that had considerable tonnage of ore

developed.

Q. Now, when was that tonnage developed?

A. Well, it was developed quite a good many
years before that. Not by our group. Our group

wasn't the one that done that work. That had been

done some time before. Maybe a good deal of that

development, I think, took place about thirty years

before.

Q. Now, tell us just what was done in the way
of development [234] on that, and what status the

development was in in this period, 1944 to 1947?

A. Well, you mean the status of the property

on the development basis? Well, it had about, I

would say, probably—oh, three or four thousand

feet of tunnel work in it, and probably had two

hundred and fifty thousand tons of ore developed.

Some hijackers got into it then and took a lot of

it out.

Q. Now, that note, you said you took a note on

that? A. Uh huh.

Q. For seventy thousand dollars?

A. I stated it was somewhere in that neighbor-

hood.

Q. Do you have the note here?

A. No, I do not.
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Q. Now, isn't it a fact that that note was made

out to you—payable to you"?

A. There's quite a sheaf of notes and just off-

hand, I couldn't tell you.

Q. You were selling preferred stock in 1947,

weren't you, in that company? A. Yes.

Q. Audi for every share of preferred stock, you

were getting two and a half shares of common
stock?

A. Giving two and a half shares, yes, that's

right.

Q. You had over a hundred thousand shares of

the common, did you not? [235]

A. You say did I have?

Q. Yes. A. Personally, myself?

Q. That is correct.

A. Yes, I have—I have over a himdred thou-

sand shares. I think it is about five per cent, I

believe.

Q. Now, isn't it a fact that the common stock

account of that company, Aldergold Copper Com-

pany, shows you having over a million shares of

common stock?

A. No, that's a trust. That million shares is a

tnist that was deposited with the old National Bank
in Spokane. That stock does not belong to me. [236]
* * * * *

Continued Re-recross Examination

Q. (By Mr. Picco) : We were discussing the

Yellow Cab partnership of Portland. A. Yes.

Q. We were discussing the Aldergold Mine Com-
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pany? You testiiied that seventy thousand dollars

of the money distributed to Dora Royce was in-

vested in that mine, is that right? A. Yes.

Q. And that actually was money that was used

by you in the promotion and sale of the stock in

that company? A. No.

Q. And you said there was a note: that was made

payable to whom?
A. I didn't know—^I have stated that I didn't

know exactly what that situation was, that I would

have to look it up over the weekend.

Q. And you are going to bring that in Monday?

A. I will see what the situation is, and have

the answer for you Monday. [237]

Q. Now, that accounts for the principal amount

of Dora's—Dora Royce's distributive share of the

partnership earnings, does it not? A. Yes.

Q. And outside of payment for taxes and for

the small amounts that she made on the basement

in the home, the improvements around the house,

it went primarily into this gold mine?

A. I think about seventy thousand dollars, I be-

lieve, yes. Of course, the repairs in the home that

she put in there was considerable.

Q. Is it fair to state the money was invested

primarily in your own personal ventures?

A. Well, I don't know—you couldn't hardly

term Aldergold Copper Company primarily my
venture. I may have about five per cent interest

in it.

Q. You—you promoted and sold thousands and
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thousands of shares of common stock in that gold

mine ?

A. Well, I didn't sell all that that was in there,

you know. There were many people that was doing

that besides myself.

Q. But you were engaged in the sale of that

stock ^

Mr. Jones: If the Coui-t. please, on this particu-

lar issue, I don't have any objection for Mr. Picco

to examining him on it insofar as it might show an

inconsistency with any testimony he gave on direct

examination. But this is a settled issue—this Alder-

gold Mine is a long, drawn-out settled issue—at

least, I thought it was settled, and it is not being

tried in this lawsuit, and I should [238] feel that

any examination on this issue ought to be confined

only to conflicting statements.

Mr. Picco: If your Honor please, I do not want

to raise any of the settled issues. I am just pursu-

ing the statement he made that seventy thousand

dollars of that went into this gold mine, and I am
tiying to show that he was primarily interested in

the sale and promotion of that gold mine stock.

The Court.: I suppose your theory back of that

is (interrupted)

Mr. Picco: He practically had the use of that

money (internipted)

The Court: that his wife invested in his

ventures, and in that way, subject to his dominion.

I suppose that is your theory?

Mr. Picco : That is correct, your Honor.
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The Court: You may proceed.

Q. (By Mr. Picco) : So it is a fair statement

to make that you actually had use of this money?

A. Well, I don't hardly agree with that, as there

being an investment in the Aldergold Copper Com-

pany, it is in the form of—would be in the form of

a mortgage, which isn't a—seems to me, a part of

the mining company's affair.

Q. I have one or two more questions on that,

and I will leave it. You did have a contract, dated

January 11, 1947, with Mr. Magne and Mr. Stone

of Spokane, for the purpose of financing the devel-

opment [239] of that project. You were to finance

the development of that project?

A. To a certain extent.

Q. You did do that, tliough, did you not?

A. Yes, I did.

Q. Now, I am referring my questions to the

Seattle partnership, with reference to Dora Royce.

Now, the gift of stock that you made to Dora

Royce was April 20, 1944, in connection with this

partnership—in connection with this comi:>any?

A. Seattle?

Q. That's correct?

A. I think it was in January '44.

Q. Well, anyway, the certificates will show the

date on that, Mr. Royce. The corporation was dis-

solved and the partnership was formed around May
1, 1944? A. I believe so.

Q. Now, the formation of the partnership was-
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conceived at, or prior to the time of the making of

the gift of stock, was it not?

A. Xo, I don't think so.

Q. It was all one transaction, you (inter-

rupted)

A. No, I think the gift of stock was made in

January.

Q. Did—did you have the same intention of do-

nating this stock as you did in the stock of the

Portland cab company?

A. To make her a partner?

Q. Right. A. Yes. [240]

Q. And you considered her morally obligated to

enter that—to become a partner and to enter the

partnership agreement? A. She did.

Q. You did consider that, at the time of gi^^ng

the gift—that was the understanding between you

and Dora Royce?

A. No, not particularly. When I gave her the

stock, I just gave her the stock. Now, if she de-

cided that she didn't care to stay in the company,

she was under no obligation to do so.

Q. Now, is this a change in your story from

what you said this morning?

A. I don't think so.

Q. Now, as far as the distribution of the earn-

ings of the Seattle partnership, what happened

there—what was the explanation—how was it dis-

tributed to Dora Royce?

A. Just, I turned in my original certificate, and

had new certificates made.

1
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Q. Yes, I appreciate that, but the distribution

of the partnership earnings—did Dora Royce get

those? A. Oh, yes.

Q. In what form?

A. In proportion to her ownership.

Q. Were checks made out, or did she get it in

currency? A. Oh, no, she got it in checks.

Q. Just as everybody else did?

A. Just the same as everybody else did. [241]

Q. Now, do you have those checks here?

A. No, I don't have them.

Q. I have a—you were required to bring checks,

anything along that line, to indicate just how that

distribution took place, in the subpoena duces

tecum, weren't you?

A. Well, they may be here, ]>ut I don't have

them.

Q. Don't you have checks that were made out

to Dora Royce in 1945 ?

A. From the Seattle company?

Q. Yes.

A. Oh, I think that the company, of course,

^ would have them back again, but I believe they

\ are here someplace, I am not sure.

; ' The Court: At the time of these distributions,

did you make proportionate distributions to all

the (interrupted)

A. Yes, in accordance with their percentage of

ownership.

The Court: Periodically?

A. Yes. Well, I couldn't say exactly at any defi-
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nite time. They were made whenever the funds were

available—where the com^Dany didn't need them.

Q. The set of the checks that were received by

Dora Royce, weren't they endorsed in blank to you?

A. Endorsed in blank to me? No.

Q. Did you borrow any of that money from

Dora Royce?

A. I don't recall having done so.

Q. Do 3^011 know how the money was invested

—or what she did wdth the money? [242] m

A. Well, for some time there, she kei:)t quite a

bit of it on hand, I believe. She used her o^vn judg-

ment as to what she'd done with it. It was not un-

der any of my control.

Q. You don't know anything about it?

A. Well, I know she had money on hand. I don't

know—I didn't piy into her affairs to see exactly

how much and so on and so foi-th.

Q. You didn't borrow any of the money from

her to invest in your enterprises?

A. I don't recall having done so.

Mr. Jones: Mr. Picco, you are speaking alx)ut

which monies now?

Mr. Picco: The monies she received from Seat-

tle Cab.

Q. You made the statement this morning that

your -vvife Dora Royce often went up to Seattle

with you, in connection with the business of the

pai'tnership, isn't that right?

A. Well, I—oftentimes when I went up, why,

she would go along with me, yes.
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Q. Did she use the expression that she would

sometimes go up alone and check on things up

there ?

A. No, I don't hardly think so. I don't recall

her having gone alone. She may have once or twice,

but I don't recall it.

Q. Now, I am going to ask you questions re-

ferring to the partnership interest of Eunice Royce.

May I have Petitioner's Exhibit 16, 14 and 18 and

15? [243]

The Clerk: What was the other one^—14?

Mr. Picco: Fourteen.

The Clerk: SLxteen?

Mr. Picco : Sixteen and fifteen next.

The Court: Mr. Royce, you have spoken about

investments that your wife made in your home, fur-

nishings and so forth—home furnishings and con-

struction, did you participate in those at the same

time?

The Witness: Did I furnish the money?

The Court: Contribute part of the money?

The Witness : No. Anything that she wanted, she

just went ahead and done it herself. She consulted

I me about it, that she w^ould like to do it, and then

just w^ent ahead.

The Court: You didn't contribute like amounts?

The Witness: No.

Q. (By Mr. Picco) : Incidentally, in connection

• with the partnership in Seattle, do you know who

I
performed the checking duties which Dora did in

Portland—Dora Royce did in Portland?
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A. They have had, over the years, quite a good

many people doing that soi-t of thing. A man by the

name of Weaver (i)honetic) I am particularly fa-

miliar with, that has l^een doing that work for

years.

Q, lie was an ordmary employee of the com-

pany?

A. Yes, he's not an ordinary employee, I

wouldn't say, but he's an excellent top-flight man.

Mr. Jones: I can't quite hear you, Mr. Royce.

A. I say I wouldn't consider Mr. Weaver an

ordinary employee. He 's an excellent, top-flight man
—would be hard for us to replace.

Q. I hand you Exhibit Niunber 16, which repre-

sents the gift tax return for yourself and the donee

return for Eunice Royce. A. Yes.

Q. I want you to look at the donee return. That

is signed by Ezra Royce, trustee for Eim.ice Royce,

is that right? A. Yes, that's connect.

Q. Now, did you regard Eimice as a partner in

this finn, or how did you do it?

A. Yes, I consider her a partner, yes.

Q. You considered Eunice a partner?

A. Yes.

Q. And you were acting in a—agency capacity

for her?

A. Well, I would think so, yes. She was a minor

at that time.

Q. I hand you Exhibit Number 15, which is a

declaration of trust—this is a copy—no. I hand you

Exliibit No. 18, which is the partnership agreement.
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and ask you to look at the^ last page, where the

signature is on, and how did you sign that, for

Eunice ?

A. E. M. Royce—Eunice Mae (phonetic) Royce

by E. Royce, trustee.

Q. So that when it says E. M. Royce, it has ref-

erence to Eunice M. Royce? [245] A. Yes.

Q. Again, you were signing there as if Eunice

was the partner, is that correct? A. Yes. [246]
*****

Q. (By Mr. Picco) : What was your interest in

Yellow Cab, Seattle, prior to the gift of stock to

Eunice and to Dora Royce?

A. Percentagewise ?

Q. No, the number of shares?

A. I don't recall the exact number of shares.

Q. Was it fourteen hundred and two shares and

a half? I think it has been stipulated in one of the

exhibits that that was the number?

A. I believe that is probably about right.

Q. Now, you—you made a gift of seven hundred

shares to Eunice, and four hundred and two and a

half to Dora Royce? A. Yes.

Q. Who owned the controlling interest in the

1
partnership in Seattle?

A. There wasn't any— any one person that

owned the controlling interest.

Q. You and B. Royce, and the respective mem-
bers of the family, owned fifty or more per cent

of the stock—of the interest of the partnership,

did they not ?



470 Fred C. Niederkrome, et al., vs.

(Testimony of Ezra Royce.)

A. I think my brother and I owTied fifty-one

per cent at some time. [247]

Q. Do you know whether any trust returns were

filed, during the years in question?

A. Tax returns?

Q. Trust tax returns, yes?

A. I don't know. I am not familiar enough with

the tax returns to know a trust tax return when I

see it, I don't believe. I think all the returns have

been filed, but I (unfinished answer)

Q. I hand you Respondent's Exhibit ZZ, which

is the income tax return—the partnership income

tax return, the amended one, for 1948—I'm soiTy,

the individual income tax return for 1947, amended,

by Eunice Mae Royce, and I ask you to look at the

signature there, and you signed that how?

A. Eunice IMae Royce, by E. Royce, trustee.

Q. Yes. Now, that's the same on all of these,

Respondent's Exhibit YY, for the year 1947, is

that coriTct?

A. That w^as signed E. Royce, tnistee.

Q. That was signed "E. Royce, tmstee."

A. Her name doesn't api)ear on that, for some

reason.

Q. I give you Respondent's Exhi])it double-X,

which is the amended return for 1946 for Eunice

Royce, and how did you sign that?

A. E. Royce, trustee, for Eunice Mae Royce.

Q. Now, these were all on—all on ten forty re-

turns, were they? There weren't any trust returns

filed there, is that correct?
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A. I don't know what you consider—I am not

too familiar—— (interrupted) [248]

Q. This is on the regular individual return'?

A. Seemed to be all the same, yes.

Q. Now, I want to show you Respondent's Ex-

hibit double-V, for 1945, for the return of Eunice

M. Royce. Now, is there any signature! there, at the

bottom of that one? A. No, there isn't.

Q. It hasn't been signed, has it? Can you ex-

plain that to the Court, just what happened in that

instance ?

A. I ceiiainly cannot. I can't imderstand that.

Q. Now, I want to find out just what you did

with the money that was distributed from the part-

nership to Eunice Royce. Now, you received that

as trustee, did you not? A. Yes.

Q. Was it—did it come in by way of checks?

A. Yes.

Q. And it was payal)le to you, or to Eunice,

trustee, by—just tell us how it was done?

A. Well, I—just exactly how the check was

made out, I don't know, but it came—it came along

in proportion to her ownership, the same as to all

the rest of the partners, and I deposited the check

in the United States National Bank.

Q. Now, every time you received a check, pay-

; able to you, trustee, or to Eunice, by you, trustee,

;
you put that in this passbook which is Exhibit 37?

A. Yes. The United States National Bank. [249]

Mr. Picco: May I have Petitioner's Exhibit 37,

and also 38, 39, 40 and 41?
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The Clerk: Forty and 41 haven't been in yet.

Which one did you (intermpted)

Mr. Jones: Thiiiy-nine—I spoke of 40 and 41,

but I stopped at 39.

The Clerk: You put them in as one exhibit?

That is 39.

Q. (By Mr. Picco) : This is Exhibit 37, and is

this the bank book that you are referring to ?

A. Yes.

Q. Now, you say all the money went into that

bank—into that bank account ? A. Yes, sir.

Q. That was distributed from the partnership?

A. Yes.

Q. And are these—this is Exhibit 38—there

seems to be some checks'? A. Yes.

Q. Are those checks that are going out of the

bank account? A. Yes.

Q. ^\nd to the people that are shown payable

therein? A. Yes, that's right.

Q. Does that constitute all of the checks that

were in the bank account, or is there still some in

the bank account, for the years in question? [250]

A. No, there's—:there are a few—there are a

few checks that are missing in these here. But Mr.

Niederkrome made the record and he has those all

in the record.

Q. I want you to go (inteiTupted)

A. I don't know where they have gone to here.

Q. I want you to go over each one of these

checks and tell who the payee is, and tell us just

what sort of an investment that was?
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A. That was for (interrupted)

Q. Now, that's number one— the number one

check, of Petitioner's 38?

A. That is a Government bond.

Q. That was payable to Yellow Cab Company?

A. Yes. That was for a Government bond. E
bond.

Q. What happened to the bond?

A. I think she still has it.

Q. Was that for her? A. Yes.

Q. Why was it paid to Yellow Cab Company?

A. Well, the Yellow Cab Company had a per-

mit to handle United States Government bonds, and

still has it.

Q. Let's take the next one.

A. So that is the reason we could buy them

(interrupted)

The Court : I can't hear you when you turn your

head the other way. [251]

A. We could buy the bonds directly at the Yel-

low Cab Company because it had some kind of a

permit from the Govemment^—^I believe it's the

Post Ofiice Department, to sell bonds to its em-

ployees. Some kind of an arrangement—I don't

know just exactly how it works.

Q. We will just put this at the bottom, and take

the next one. Check number two.

A. That is J. W. Maloney (phonetic). Collector

I of Internal Revenue.

' Q. That is two thousand dollars?

A. Two thousand dollars.
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Q. That was for payment of the tax?

A. Yes. And J. W. Maloney (uiternipted)

Q. That's check number three. I'll call out the

check numl^er in each one of them.

A. All right. Eleven hmidred and sixteen dol-

lars and sixty-five cents.

Q. Number four?

A. Oh, I see. That again, is for another bond

—

hundred dollar bond. And J. W. Maloney (in-

ternipted)

Q. That's number five.

A. Collector, two thousand dollars. Check

nmiiber five. Check nmiiber six is missing. Check

number seven is J. W. Maloney, seven dollars and

five cents. Check number eight is J. W. Maloney,

[252] Collector, two thousand dollars.

Q. That will be enough for a while now.

A. There is another one for (interrupted)

Q. They were all about the same, small amounts'

to Yellow Cab Company, is that right?

A. That was for bonds also.

Q. A hundred and thii'ty-one dollars?

A. Yes, a hundred and thiiiy-one dollars, and

—

I think that is for seven (interrupted)

Q. Tell us something about check nimiber ten,

dated December 29, 1945?

A. That was a loan to me.

Q. In what amount?

A. Twenty-five thousand dollars.

Q. Can you t^ll us anything further about it?

Have you ever paid it back ? A. Not yet.
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Q. That was in 1945? A. Yes.

Q. Did you have—did you give her a note or

anything for that? A. Yes.

Q. Did you ever pay any interest on it?

A. Not yet, no.

Q. Do you have the note? [253]

[No answer.]

Q. Do you have the note here?

A. Yes. I believe the note's in here.

Q'. It's not in evidence, no. Check number eleven,

dated January 14, 1946, is for twelve thousand three

himdred and sixty dollars, that's (interrupted)

A. J. W. Maloney, twelve thousand three hun-

dred and sixty dollars.

Q. Payment of taxes, that is?

A. That is correct. Check number twelve, J. W.
Maloney, Collector, seven thousand five hundred

and forty-two dollars and six cents.

Q. Just a second, on these two, they are dated

—are these the payment of taxes for Eunice Royce?

A. Yes; yes.

Q. They're not being used for yours?

A. Absolutely not. Number thirteen is a check

for J. W. Maloney for four thousand dollars.

Q. Let me go along. We want to cut the time

a little on this. That is also the payment of taxes?

A. Yes.

Q. And the next check is payment of taxes, in
' four thousand dollars? And here is one July 10,

1945— '46— check number fifteen— tell us about

that?
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A. That is a check for two thousand dollars,

made to me.

Q. Is that a loan to you—to yoiu'self ? [254]

A. Yes.

Q. Trustee to yourself? A. Yes.

Q. Xow, did you give a note on that or was it

an accomit?

A. Xo, I did—I gave a note on that.

Q. And that hasn't been paid?

A. I thijik that has been paid, ]>ut I would have

to dig up the records, and that may take a little

time to do it, so (interrupted)

Q. When was it paid?

A. I think it was paid shortly after this. I

wouldn't be sure about it. I would have to (m-

terrupted)

Q. Ai*e you sure it wasn't paid after the inves-

tigation (inteiTupted) A. Xo, no.

Q. l)y the agents? A. Xo.

Q. Check number sixteen is for payment of

taxes, four thousand dollars?

A. Four thousand dollars.

Q. Ten thousand dollars, check seventeen, pay-

ment of taxes? A. Right.

Q. Xinet^en, payment of taxes? A. Yes.

Q. Four thousand dollars?

A. Right. [255]

Q. Xow, here is a check you may explain ?

A. Check number twenty-two, Eunice M. Royce,

two hundred dollai*s, December 1st, 1947.

Q. Is that the one you were talking about this

i



Commissloner of Internal Revenue 477

(Testimony of Ezra Royce.)

morning? About the two himdred dollars that was

given to Emiice? A. I don't recall that.

Q. Now, this small amount here of two hundred

dolliirs, was that for personal expenditures?

A. Yes.

Q. At school, or someplace?

A. Well, for just whatever she wanted it for.

Q. Check twenty-three, of six thousand dollars

to the Collector of Internal Revenue?

A. That's right.

Q. That's for her taxes? A. Yes.

Q. Here's check twenty-four, to Eunice M.

Royce, for three himdred dollars?

A. Three hundred dollars.

Q. That's for personal expenditure?

A. Yes. Shall I go on mth another one ?

Q. I mil see if I can't shortcut this. Most of

these checks are payable to the Tax Collector for

taxes? A. That's right.

Q. A few in small amounts payable to Eunice,

and two or three [256] larger amounts payable to

yourself, is that correct?

A. There's quite a few of them payable to

Eunice.

- Q. What is this? A. That was a loan.

Q. Will you describe^—this is check thirty-four,

dated November 23, 1948, and you (inter-

rupted) A. Royce, Incorporated.

Q. You made it payable to Royce, Incorporated ?

A. Yes.

Q. For one thousand dollars?
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A. That's right.

Q. What did that represent?

A. That was a corporation which—that o^vned

some propei'ty here in Portland, and I made a loan,

and these totals here, I think amount to seven thou-

sand one hmidred dollars (interrupted)

Q. You were loaning from the trust again here,

is that correct?

A. And they i^aid interest on it, and she got

the (imfinished answer)

Q. You were paying this—you were paying this

to yourself, weren't you? A. No; no; no.

Q. Will you ex (interrupted)

A. Royce, Incorporated is a corporation that

owns the Columl^ia Athletic Club building.

Q. Well, why was this payment made to Royce,

Incoi-porated ? [257]

A. Well, she had funds, and so I just took it

from her account and loaned it, and they paid inter-

est on it.

Q. In other words, you borrowed it?

A. Not me, no. The corporation borrowed it.

Q, Here's another one, check thiiiy-seven, dated

February 3rd, 1949?

A. That was part of the same (interrupted)

Q. That was made payable to Royce, Inc.?

A. Royce, Inc., same thing. And then there is

another one in there somewhere for five thousand

dollars on the same thing. It amounted to seventy-

one hmidred dollars.

3
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Q. Now, she is loaning to this corporation, is

that what she was doing here ^. A. Yes.

Q. And will yon tell ns something about the cor-

poration, Royee, Inc.?

A. It owns the Columbia Athletic Clul) l)uilding,

on 11th and Alder.

Q. Now, you own the controlling stock interest

in that ?

A. Well, no, I own half interest in it, and two

other fellows own the other half.

Q. You were interested in seeing that some loan

was made to the corporation ?

A. Well, I could have just as well made it my-

self, as far as that goes, but I thought it would be

probably better from her standpoint [258] that she

make it.

Q. You were thinking in terms of a good invest-

ment for her or just^—— (interrupted)

A. Yes.

Q. because you were short of funds?

A. No, no. No, it was a good investment. The

interest was paid, the loan was paid.

Q. Has the loan been paid? A. Oh, yes.

Q. That takes care of all of these checks, which

is Exhibit 38. Now, was there any—any balance left

in the bank account, after using up those checks?

A. Yes.

Q. Very much ?

A. Yes, sizeable sum. Mr. Niederkrome has

the (unfinished answer)

Q. What sort of investments did you make out-
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side of this—payment of taxes and payments to

yourself in the form of a loan—what other invest-

ment did you make for this trust—for Eunice?

A. Oh, I don't recall just at the minute.

Q. As a matter of fact, you didn't make any

other investments except that, did you?

A. Yes, I think there has been some invest-

ments, yes.

Q. But generally, they are of the type of order

that we have just given—you have just refeiTed to

now, in your testimony? [259] A. Loans?

Q. Loans, yes? A. Yes.

Q. Now, I hand you Petitioner's Exhibit 39, and

ask you again to tell us what that is?

A. Those are—that is a copy of a note that I

gave to Eunice's accoiuit.

Q. Let's take that one up first. Now, that note

is dated July 7th, 1952 ? A. Yes.

Q. Now, that refers to sixty thousand dollars?

A. That's right.

Q. Now, when did you iDorrow that money ?

A. Some time in either '45 or '46.

Q. And that's not the—that's the—^you classify

that as a renewal note, is that coiTect?

A. This is, yes.

Q. And do you have the cancelled note?

A. Yes, I said this morning I thought I did

have.

Q. Will you bring that?

A. Yes, I will. I will do that.
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Q. Now, was any interest paid at all on the old

note? A. There were some payments there.

Q. These payments were made in 1954, is that

correct? A. That's correct. [260]

Q. Now, is that payment of principal, or pay-

ment of interest? A. Payment of principal.

Q. Just the first note, please?

A. Payment of principal, I think. I believe that

the interest is accrued, it mil be paid.

Mr. Jones : A little louder.

A. I say the interest has—is accrued and will be

paid.

Q. As far as this—this is—^we are now referring

I to the note dated July 7, 1952, that is correct, isn't

i it? A. Yes.

Q. Now, let's g:o to the note. dated December 26,

1 1953, and tell us about that. That is a note for

twenty-five thousand dollars? A. Yes.

Q. Aiid again, it's signed by you, and it's paya-

I ble to the order of Eunice M. Royce?

I A. That's right.

! Q. Now, it's not payable to the trust at all there,

is it?

I
A. Well, that's v/hat is meant by it.

Q. In fact, the one before is the same one—is the

. same way ? A. Yes.

Q. Now, you didn't sign that as—yes, you did,

jtoo. Now, that's twenty-five thousand dollars. When
was that borrowed?

A. I think that's a renewal note too.

Q. You borrowed that back in 1945, '46 ?
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A. The exact date, I don't know. Mr. Nieder-

krome would have [261] that infomiation.

Q. That's when you think it was?

A. Yes.

Q. Now, did you pay any interest on that note

—

on the old note—the cancelled note 1

A. No, there hasn't been. That is acciiied also.

Q. I would like to know why you cancelled the

other notes'?

A. Well, I didn't want them to outlaw.

Q. Is that the reason why?

A. Yes, that's the reason.

Q. But no interest was paid on any of those

notes, is that coriTct?

A. No. I think though, this one was paid.

Q. Now, you're—you're not refening to the note

for twenty-five thousand dollars? A. No, no.

Q. Now, we will take up tlie note dated July 10,

1951. That is in the amount of two thousand dol-

lars? A. Yes.

Q. Now, that was borrowed back in the tax years

too, was it not?

A. I think it was probably in '46—maybe possi-

bly '47, but I think it was '46. He would have that

date.

Q. The old note is available around here on

that? A. Not here, I don't think. [262]

Q. Did you c^incel that too, for the same reason,

that you were afraid that it would be outlawed?

A. Yes, I think so. But I think that one is paid.

I will have to dig into it.

I
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Q. Now, are you sure that that was paid?

Mr. Jones: The Court isn't hearing a thing

you're saying.

A. Oh, pardon me.

The Court: It's rather important that I hear it.

A. Yes, that's right. I'm sorry. You see^—part of

that is paid there, about half of it.

The Court: Don't turn your face away. Please

keep your face turned this way.

Q. Is this payment of interest or payment of

principal ?

A. I took it as a payment of principal.

Q. Now, this payment of about nine hundred

dollars there—almost (interru^pted)

A. Ten hundred and fifteen dollars.

Q. That was paid in 1953 and 1954?

A. Yes.

Q. And nothing was paid on the cancelled note ?

A. No.

Q. In connection with that. Now, did that ac-

count for all of the money that went into the

Eunice Mae trust? A. Yes, it does.

I

Q. So that outside of payment for taxes, and a

' few amounts for [263] personal living expenses of

Eunice, it went into your own notes?

A. Besides what's left.

Q. That is the principal amount went into your

own notes? A. Taxes and my o^vn notes.

Q. All told, how much do you owe the trust

—

[
owe Eimice Mae Royce?
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Mr. Jones : If the Coui-t please, I would like that

answer and question restricted to 1949.

Q. Yes, at that period of time'?

A. At the end of 1949—eighty-seven thousand

dollars.

Q. AYhat kind of interest were you promising to

pay? A. Three percent. J
Mr. Picco: I have no other questions on these

matters, your Honor.

The Court: Do you have any further questions?

i
Re-re-redirect Examination

Q. (By Mr. Jones) : I would like to ask a few

questions hero. On this Aldergold Company number

of shares that you have, Mr. Royce, in your OAvn

name, in your own right, how many, do you recall?

A. It's about five percent, or I think about a

hundred thii-ty-four thousand. The exact nmnber I

am not (internipted)

Q. I have a figure of a hundred and thirty-four

one forty-eight, does that figure sound familiar to

you? A. That sounds right. [264]

Mr. Picco: What was that answer?

Mr. Jones: What?
j

Mr. Picco: ^Vhat was the answer?

Mr. Jones : A hundred and thirty-four thousand,

one forty-eight.

Q. Mr. Royce, were there ever trouble on the

drivers not—of the taxicabs not always turning in

the full amoimt of the fares or the correct number

of passengers? A. Oh, yes; yes.
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Q. Is that one of the reasons^ (interrupted)

A. Very often.

Q. Is tliat the reason you have to have a very

confidential person checking?

A. That is correct.

Q. One of the reasons?

A. Yes; very important.

Q. Now, you—do you have other interests be-

sides the Yellow Taxicab Company that demand a

portion of your time? A. Yes, I do.

Q. And what proportion of your time would you

say that you devote, during the periods here in-

volved—^or the particular period involved in Port-

land, 1944 through 1947, how much time would you

figure that you personally devoted to the affairs of

the taxicab company?

A. Well, there were times when I couldn't de-

vote very much ; and other times, I had more. [265]

Q. Well, can you strike any fair average per-

centage ?

A. Oh, probably, was in the office half the time

—

in that neighborhood, I guess.

Q. Well, now, when you—you spoke this morn-

i' ing about the garage, shop and office ?

A. That's right.

Q. Well, what does the half time embrace?

A. I mean it would cover those three places, the

t garage, and the shop and the office.

Q. And the other half of the time was at other

'' affairs? A. Yes.

Q. Now, when you were in the office, was your
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time exclusively devoted to the taxicab company

business? A. No, it was not.

Q. What would you use it for?

A. Oh, vaiious other things that I would have

to take care of.

Q. People about your other interests would come

in and talk to you ? A. Yes, a good deal.

Q. Letters to w^ite about them? A. Yes.

Q. Now, Mr. Royce, I want to call your atten-

tion to this gift tax return— 16, I believe it is.

I wish you would take a look at that and see if that

in any way refreshes your memory on the time

—

of the time when the stock Avas actually given?

A. (After examining Exhibit) It's dated March

the 15th.

Q. Well, that's 1945 when you filed it, isn't it?

A. Yes, that's right.

Q. Well, is there anything on there—on the face

of the return in the (intemipted)

A. Oh, yes, January 1945— '44—»January, 1944,

that's right, on both of them; that's right.

Q. Now, then, ha\dng—do you have an independ-

ent recollection of the time of the gift, aside from

this gift tax return?

A. Well, my recollection was that it was ju^t

shoi-tly after the first of the year—just a few days.

Q. Now, the fact that the stock ceHificate may
have not been dated until April—can you explain

that?

A. Just at the moment, I can't, no. I don't know
how that came about.
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Q. May I see the stock certificate^—that is Ex-

hibit number 14? (Exhibit handed.) The stock cer-

tificates appear to be signed by Mr. Wenck and

yourself as President, and Mr. Wenck the Secre-

tary, and they apiDear to be written in a hand differ-

ent than either of yours, do you know anything

about looking at that, and the data, that would re-

call to you any reason why the certificates are

dated subsequent to the gift tax returns?

A. (After examining Exhibit) No, it doesn't re-

call to my mind anything; not just at the moment.

Q. Is it your best recollection that the gift of

the stock was [267] actually made in January?

A. Yes; that's right.

Mr. Jones : That's all, thank you.

Re-re-recross Examination

Q. (By Mr. Picco) : Mr. Royce, you say that

Dora Royce had charge of appearance and cleanli-

ness and things like that aroimd the shop—I am
talking about the Yellow Cab, Portland—^her serv-

ices? A. No. No, I don't think I said that.

Q. Didn't you state that she had veiy miscella-

neous duties, involved with checking on this and

that? A. On the street.

Q. She was called the (interrupted)

The Court: Your question was "around the

shop," I have no such information.

A. No, I didn't refer to a shop. What she would

do was to check on cleanliness of the cabs, the ap-

pearance of the drivers, cleanliness of the uniforms



488 Fred C. Niederhrome, et al,, vs.

(Testimony of Ezra Royce.)

and things of that kind, out on the street, not in the

shop.

Q, Now, if she was do-ing that, she would get to

know the drivers very well, wouldn't she?

A. No.

Q. They would get to Ivnow her very well?

A. Oh, they'd spot her all right, but she made

no attempt to get acquainted with the drivers. That

was the thing to keep away from. [268]

Q. Well, how do you explain your statement

then that she had a confidential jol) in checking up

for uni>aid fares? If she was well-known to the

drivers ?

A. No, I wouldn't say she was well-knovni to the

drivers. They didn't have any idea that she was

doing that kind of w^ork. The minute they get \rise

to the fact that someone is doing that kind of work,

their usefulness is gone, so she kept in the ])ack-

ground in that respect entireh^

Q. Now, on that stock certificate, Exliibit 14—
the date on that is April 20, is it not?

A. Yes, it's April 20th.

Q. Doesn't that fix in your mind what time the

gift of the stock was made?

A. No, I don't know why that's made that way,

but the gift of stock was made in Januaiy.

Q. Now, you mentioned something alwut receiv-

ing some one hundred and thirty-four thousand

shares of common stock of the Aldergold Copper

Company? A. That's what I have, yes.

Q. Well, I just want that explained to the
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Court, so he will imderstand what you mean by

that?

A. I don^t know just what kind—what your—

—

(interrupted)

Q. How did you arrive at that number?

A. That's the statement from the Secretary of

the company.

Q. This statement is not in evidence at all. I am
just wondering [269] to know how you knew

about it I

A. Well, I knew it was about five percent, and

the Secretary of the company made that statement

to show what it was.

Q. Actually, are you trying to say you don't

know exactly the munber of shares you did have in

the Aldergold Company?

A. The exact nmnber ? No, I did not.

Q. Now, do you know what the capital account

of the Aldergold Company showed you as being the

' owner of?

A. Well, that is what their account would show

t that I was the owner of. If you are talking about

fthat tmst account, and which I was not the

' owner (unfinished answer)

Q. Well, I wash you would explain that trust

; account—I am very seriously wanting to fibnd out

about that trust account, if you know anything

about it.

A. Well, it was a trust accoimt created there so

( that I would have some control in voting and so on
ii and so forth.
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Q. Xow, that—there was over a million shares

involved in that, were there not? A. Yes.

Q. And you were supposed to have control over

those shares?

A. The trust eei-tificates, yes. Xo, the common

stocks were the ones that were in the trust, and they

were— then there were trust certificates issued

against that.

Q. You were going to have voting pmi.leges

over one million shares of the conmion stock that

you weren't supposed to o^vn it? [270]

A. I didn't own it.

Q. That, if you can explain it, I would like to

have you explain that?

A. Well, as I said, that was put in escrow in the

old National Bank in Spokane, and trust certificates

were issued against that, and went along as a bonus

on the preferred stock; but the common stock was

still—stayed there, and I had the voting rights on

that, for a period of ten years. [271]
* * * * *

i
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F. C. NIEDERKROME
a witness recalled by the Petitioners, assumed the

stand and testified as follows:

The Court: You will remember that you are

imder oath.

Mr. Jones : This witness—has he been sworn ?'

The Clerk: He was sworn the other day.

Mr. Jones: Oh, yes. This witness' testimony at

the present time is on the Hippodrome Amusement

Company issue. If the court please, it is stipulated

that during the year 1945, the Hippodrome Amuse-

ment Company was, and now is a corporation, or-

ganized under the laws of Oregon, and that in 1945,

the issue of outstanding stock of such corporation

was, and now is, owned as follows: E. Royce, two

hundred and eighteen shares ; B. Royce, a hundred

and eleven shares; F. C. Niederkrome, nineteen

shares ; Stephen Bartel, five shares ; and total issued

in outstanding shares, three hundred and fifty-three

shares.

Direct Examination

Q. (By Mr. Jones) : Mr. Niederkrome, are you

a Director of that corporation?

A. Yes, I am.

Q. And are you an officer of the corporation?

A. Yes.

Q. What is your office? A. Secretary.

Q. As well as being Secretary, are you the Audi-

tor for the [273] corporation?

A. Yes, I am.
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Q. Did you bring the minute book of the corpo-

ration to court ? A.I did.

Q. It was asked this moniing if there were any

minutes \^ith respect to a post office negotiation for

the building of a post office at Seaside. Did you

look through the books for that purpose ?

A. Yes.

Q. Are there any such minutes ?

A. There is—there are.

Q. May I—would you refer to them, please ?

A. (Referring to minutes) These are the min-

utes.

Q. Would you resimie the mtness stand? Have

you ever sho^^^i me those minutes? Have I ever

seen them before, so far as you know?

A. No, you haven't.

Q. I don't know what I am asking for, but I

would like to have you read them. TThat date was;

the meeting held?

A. (Reading) "Hippodrome Amusement Com-

pany. Special meeting of Board of Directors held

April 19, 1954."

Q. April 19th? A. 19, 1954. i

Q. Please read any motion or resolution or dis-

cussion as it pertains only to the post office. There
j

is no use reading the whole record. I

A. (Reading) "A quorum was present. Then

E. Royce explained [274] to the Directors that he

had been negotiating ^^^th representatives of the

United States Post Office Depaiiment on their pro-
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posal to lease from this company, the entire facili-

ties of a building to be constructed on the southeast

corner of Edgewood Street and Ocean Way Street,

in the City of Seaside, Oregon, together with the

gromid for building and parking area of ai:)proxi-

mately five thousand square feet. Approximate cost

of construction of the building; probable years

rental ; and the term of years were fully considered,

xlfter careful consideration of the proposal, and

any financing, if necessary, the follomng resolution

was unanimously adopted: Whereas, Aiiicle 7, of

the by-laws require that all instruments under seal,

must be authorized by the Board of Directors;

therefore, be it resolved that E. Royce as President,

and F. C. Niederkrome, as Secretary, be, and hereby

are authorized to execute and deliver to the United

States Post Office Department, a lease and such

other documents as may be necessary or required to

complete leasing of the building and land at the

southeast comer of Edgewood Street and Ocean

Way Street, in the City of Seaside, Oregon. And be

it further resolved, that E. Royce as President, and

F. C. Niederkrome as Secretary, l>e, and hereby are

authorized, pursuant to Article 7 of the loy-laws, to

execute such contracts, notes, mortgages, or other

instrmiients as may become necessary to construct

i and complete the building contemplated under the

proposal of the United States Post Office Depart-

] ment to lease, if, and when such lease is approved.

j

No other business appearing, the meeting was ad-

n journed." [275]
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Q. Now, that bears the signatures of F. C. Nie-

derkrome—is that your signature ?

A. That's my signature.

Q. Are you acquainted with these signatures?

A. Yes, I am.

Q. Is that the signature of E. Royce?

A. The signature of E. Royce.

Q. Is this the signature of B. Royce?

A. The signature of B. Royce.

Q. When did you—who prepared those meetings

—minutes'? A. I—I did.

Q. ^^^len were they pre]:>ared?

A. They were prepared and outlined in the dis-

cussion, in the form of a meeting.

Q. But who wrote them up in final draft?

A. I did.

Q. When?
A. The same day. I had them typed.

Q. I have here, Mr. Niederkrome, two exhibits

for identification. They are 33 ajid 34—I am hand-

ing you 33 first. It is a photostat. Will you tell me
what it is a photostat of?

A. (After examining Exhibit) This is a photo-

stat of the cash journal of the Hippodrome Amuse-

ment Company. And it is the right and left-hand

side of the journal.

Q. WTio keeps those—who kept the record that

that is a picture [276] of? A. I do.

Q. Does it show a loan—does it show a sum ad-

vanced to Mr. Royce, in December of 1945 ?

A. It does.
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Q. Wheat date?

A. I don't believe the photostat is all there.

Q. Then we will have to put the originals in.

What account number (interrupted)

A. Oh, yes, it is here. December 28th—December

28th.

Q. December what? A. 28th, 1945.

Q. Now, were you present at any meeting of the

Directors— the Hippodrome Amusement Company
when this was considered— this withdrawal here

was considered.

A. Well, it wasn't^—the loan request was consid-

ered, but it was not a formal meeting.

I Q. Where was the request made?

A. In our office at (interrupted)

Q. Who was present?

A. E. Royce, B. Royce and myself.

Q. And what was^—^what was the substance of

the conversation?

A. Well, Mr. Royce said he could use this

money, and on the basis that if the company would

need the money, that he would repay it. It isn't^

—

it wasn't at all unusual, because there have been

many [277] times when the company was in finan-

cial difficulty, that he advanced money. There were

no formal notes signed by the Hippodrome to him,

and here was a case where the situation was re-

versed, and he needed—^he wanted (interrupted)

Q. A little louder.

A. He wanted to borrow the twenty thousand,

so we advanced—we asrreed that he could have it on
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the basis that it would be repaid if and when the

company required it.

Q, Was that what was said, and the understand-

ing that you and Mr. B. Royce had?

A. That's right.

Q. iVnd that payment to him shows on the books

as a what?

A. Amount due as a note as an account receiv-

able, on the books of the Hippodrome Amusement

Company against E. Royce.

Q. Is that what it was honestly and tnily in-

tended to be, an account receivable ?

A. That is what it was intended to be, and is

still intended to be.

Q. And do the other interested parties intend

that that should be repaid? A. They do.

Q. And has there l)een any change in its classifi-

cation on the ]>ooks since it was entered as an ac-

count receivable?

A. Well, the Hippodrome Amusement is on a

fiscal year basis—fiscal year ending March 31. Last

year, when I prepared the tax [278] returns, and

also this question came up about the post office, I

noticed that the account that it was charged to in-

volved several other items, and I, on my own voli-

tion, mthout discussing it with anybody, merely set

it up as a note receivable. However, I have never

asked E, Royce to execute a note.

Q. Well, now, did you owe anything to this

company? A. I owe some money.

Q. How much? A. Four hundred dollars. .*



Commissioner of Internal Revenue 497

(Testimony of F. C. Niederkrome.)

Q. When did you take that from the company?

A. In 1948.

Q. And what did yon do about it at the same

time you (interrupted)

A. I also set up an account, note receivable, as

to myself.

Q. Prior to the time that these notes receivable

accounts were set up, how did this four hundred

dollars that you owed show in the books'?

A. It was co-mingled with the item charged

against E. Royce.

Q. Would you indicate the accoimt and the page

of that photostatic exhibit upon which the co-

mingled items appear? Just coimt the pages back?

A. I don't^—did you give—this is only the cash

journal. There is no ledger sheet in here.

Q. Oh, I will give you the ledger. This is Exhibit

Number 34. [279]

A. This is an account titled—bears the account

, nmnber 103.5, and candied under the name of ^'Due

1 from Stockholders," and the first (interrupted)

Q. And how much is (interrupted)

A. entry on that is, is the December entry

of twenty thousand dollars.

Q. Where is your entry of four hundred dol-

lars?

A. It appears on the third line, imder date of

'September 30th, four hundred dollars.

Q. May I see the Exhibit a moment? Now, you

\
have been looking at the first page of Exhibit Nmn-
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ber 34. Now, I am turning to the second page of

that Exhibit, and what is that second page ?

A. This is an aceoimt, entitled "Notes Receiv-

able^—E. Royce," and it has our accoimt number

102-Cl, an entry on April 1, 1954, for twenty thou-

sand dollars.

Q. Now, while you don't have it there, I see, is

there a similar account for you for four himdred?

A. There is a similar account for myself, for

four himdred dollars.

Q. All right, now will you refer back to Exhibit

Nmnber 33, which is the journal, and show the

pages from which these ledger postings came from?

Just name the pages—nmnber the pages ?

A. It doesn't show any page on here. It shows

the (intennipted)

Q. No, I mean, is it on the second page of the

photostat? This [280] is nmnber two page. What
page—just count back—this is number one—count

back.

A. Well, this is—on the photostat, it is the sec-

ond page.

Q. On the second page? Now, what item do you

find on the second page of the photostat?

A. An item of twenty thousand dollars.

Q. Under (interrupted)

A. Charged to E. Royce.

Q. Under what date?

A. On August—on December 28, 1945.

Q. Then that is when it was carried as an ac-

count receivable? A. Yes.



Commissioner of Internal Revenue 499

(Testiinony of F. C. Niederkrome.)

Q. Now, then, turn to the page in the journal

where that was taken out and put in again as a

notes receivable?

A. The page in tlie joiu-nal is—is on April 1,

1954.

Q. Let me see this. Is that the last page of the

photostat %

A. That's the last page—I will give you the page

nimil)er—^one, two, three, four—it is page five.

Q. Well, just the last one. Page five, the last

page. Mr. Picco has asked for some surplus ac-

counts of this company. I am going to let him ask

his own questions, but I will at least identify them

for you.

Mr. Picco: All I want to ask. We don't have to

put anything in. The earned surplus on December

28th, 1945, was in excess of twenty thousand dol-

lars? [281]

A. I can't definitely say that, because this is a

fiscal year corporation, and the earned surplus on

March 31, '46, was in excess of twenty-one thou-

sand. Just exactly what it was on December 31, I

am unable to say. The pre^dous year, on March 1,

'45, the earned surplus was sixteen thousand five

himdred and seventy-six dollars and thirty-four

cents. After an operation of twelve months later,

i
March 31, '46, we earned during the year, ^lyq thou-

I

sand a hundred and twenty-seven dollars and six

iji cents, making the surplus as at March 31, '46,

\ twenty-one thousand seven himdred and three dol-

\ lars and forty cents.
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ber 34. Now, I am turning to the second page of

that Exhibit, and what is that second page ?

A. This is an accoimt, entitled "Notes Receiv-

able—E. Royce," and it has our accoimt nmnber

102-Cl, an entry on Api-il 1, 1954, for twenty thou-

sand dollars.

Q. Now, while you don't have it there, I see, is

there a similar account for you for foiu* himdred?

A. There is a similar account for myself, for

four himdred dollars.

Q. All right, now will you refer back to Exhibit

Nmnber 33, which is the journal, and show the

pages from which these ledger postings came from?

Just name the pages—nmnber the pages?

A. It doesn't show any page on here. It shows

the (intennipted)

Q. No, I mean, is it on the second page of the

photostat? This [280] is nimiber two page. What
page—just count back—this is nimiber one—count

back.

A. Well, this is—on the photostat, it is the sec-

ond page.

Q. On the second page? Now, what item do you

find on the second page of the photostat?

A. An item of twenty thousand dollars.

Q. Under (interrupted)

A. Chai-ged to E. Royce.

Q. Under what date?

A. On August—on December 28, 1945.

Q. Then that is when it was carried as an ac-

count receivable? A. Yes.



Commissioner of Internal Revenue 499

(Testimony of F. C. Niedc^rki'onie.)

Q. Now, then, turn to the page in the journal

where that was taken out and put in again as a

notes receivable?

A. The page in the journal is^—is on April 1,

1954.

Q. Let me see this. Is that the last page of the

photostat ?

A. That's the last page^—I will give you the page

nmnber—^one, two, three, four—it is page five.

Q. Well, just the last one. Page five, the last

page. Mr. Picco has asked for some surplus ac-

counts of this company. I am going to let him ask

his own questions, but I will at least identify them

for you.

Mr. Picco: All I want to ask. We don't have to

put anything in. The earned surplus on December

28th, 1945, was in excess of twenty thousand dol-

lars? [281]

A. I can't definitely say that, because this is a

fiscal year corporation, and the earned surplus on

March 31, '46, was in excess of twenty-one thou-

sand. Just exactly what it was on December 31, I

am unable to say. The previous year, on March 1,

'45, the earned surplus was sixteen thousand five

hundred and seventy-six dollars and thirty-four

cents. After an operation of twelve months later,

March 31, '46, we earned during the year, five thou-

sand a hundred and twenty-seven dollars and six

cents, making the surplus as at March 31, '46,

twenty-one thousand seven himdred and three dol-

lars and forty cents.
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Mr. Picco : Better get that in then.

Mr. Jones: Is that satisfactory?

Mr. Picco: Will you stipulate tliat into this

record ?

Mr. Jones: What he just said?

Mr. Picco: Yes.

Mr. Jones: Oh, surely. That is stipulated, that

those facts are coriTct. Now, I would like to, at this

moment, offer Exhibit 33 in evidence.

^Ir. Picco: What was that?

Mr. Jones : I offered Exhi])it 33.

Mr. Picco: No objection.

The Court: It will be received.

(Petitioner's Exhibit 33, witness Nieder-

krome, received in evidence.)

Mr. Jones: Exhibit 34, we offer in evidence.

Mr. Picco: No objection. [282]

The Court: It mil be received.

(Petitioner's Exhibit 34, witness Nieder-

krome, received in e\ddence.)

Q. (By Mr. Jones) : All right. At the same

time, in December of 1945, or any time in '45, were

any other—were any amounts paid to any of the

other—or withdraT^m, or advanced to, or loaned to

any of the other stockholders?

A. No, there wasn't.

Q. Has any amount ever been withdrawn in any

way by B. Royce? A. None.

Q. Or by Stephen Bartel? A. None.

Q. Then you, in '48, and Mr. E. Royce, in '45,

are the only ones that have ever made any loans
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from the company? A. That is correct.

Q. My the way, your own loan, is that to be

repaid? A. It certainly is.

Q. At the time that Mr. Royce got this, did he

say he would repay it? A. He did.

Q. Has he ever repudiated that? A. No.

Q. And has there ever been discussion about

when he intended to repay it? [283]

A. Well, this matter of repayment came up for

discussion during the negotiation with the Post

Office, because it was evident that we would have to

have money, approximately way in excess of thirty

thousand dollars, and it was then discussed that it

would be necessary for he and I both to reimburse

the corporation.

Q. And was there a wilhngness expressed to do

that? A. Yes.

Q. Now, then, was there ever— (interrupted)

A. It certainly would not be fair to the other

stockholders for us not to repay it and to go out and

finance money at a rate—at a higher rate of interest,

perhaps.

Q. Was there ever any other attempts to improve

that property or—in addition to this post office?

A. We have made improvements down there sev-

eral years ago.

Q. I am speaking about the Oregon Motor Stages

—was there any attempt then to do something

—

(interrupted)

A. Well, of course, I don't remember too much

about that it was some time ago, but I do know
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that there was negotiation going on. We have always

have been trying to get rental—renters and develope

new source of revenue, and at that time, Mr. Royce

was negotiating.

Q. Were the negotiations at any time with Grey-

hound Stage Line?

A. He's negotiating with them now.

Q. And if any of those propositions go through,

these loans from [284] you and Mr. Royce would be

repaid then ? A. We expect to repay them.

Q. What is the value of the property down

there %

A. Well, the corporation has the book value of

somewhere around seventy thousand—net worth of

seventy thousand dollars, but that is far below what

I think the actual present-day value—(interrupted)

Q. What's your actual idea of the value of the

assets on market?

A. Oh, probably a hundred and forty thousand.

Q. Cross-examination—no, I will go to the next

issue.

The Court: Net or gross?

A. No, a hundred and forty thousand—the prop-

erty is worth that much; the lands and buildings,

improvements. Net worth is seventy thousand dol-

lars, approximately.

Q. Now, Mr. Niederkrome, we will proceed to

the partnership issue in Portland. I believe you

testified the day before yesterday that you were the

Auditor of this Seattle partnership—or the Port-

land partnership?
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A. Yellow Cab Company; yes.

Q. Of the Yellow Taxicab Company 1

A. Yes.

Q. And that prior to that time, you were the

Auditor of the preceding corporation?

A. Yellow Cab, Incorporated, yes. [285]

Q. Yes. Now, you were a Director of the old

Yellow Cab Corporation, weren't you?

A. I was.

Q. And that was called, I believe, Yellow Cab,

Inc., an Oregon corporation? Incorporated was

spelled out, was it?

A. The official name was Yellow Cab, Incor-

porated, spelled out.

Q. I see. Were you present at a meeting in Aug-

ust—on August 1st, 1942, when a complete dissolu-

tion was authorized ? A. I was.

Q. And if I recall correctly, those minutes are

in evidence here, I will show them to you. Exhibit

34—24, I made a mistake. Thank you. Now, I am
handing you Exhibit Number—Petitioner's Exhibit

Number 24, and on the front of it is a waiver of

notice of meeting. There are several names on it.

One, two, three, four, five, six, seven—seven names.

Were all the people whose names are on that waiver,

were they stockholders at the time? A. Yes.

Q. And they were at the meeting? A. Yes.

Q. Now, is that your vsignature—of a photostat

of your signature— (interrupted)

A. It is, yes.
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Q. as the Secretary, and you wrote those

minutes? A. Yes. [286]

Q. May I see them a moment, please? (Exhibit

handed) Now, that was the dissohition meeting of

the corporation, is that correct?

A. That is right.

Q. After that, the partnership was organized?

A. Yes.

Q. A bill of sale then went from the partners

over to the new partnership, is that correct?

A. That's right.

Q. After the dissolution was made ? Now, let me
see that, that is Exhibit number 26, please. Well, I

guess it just went straight over—in the liquidation

from the corporation to the partnership, is that the

way it was handled?

A. Yes, that's the way it appears here—from the

corporation to the— (interrupted)

Q. Now, what—(interrupted)

A. partnership.

Q. a man by the name of Luton, and another

by the name of Keefer, is it—Keefer or Keffer?

A. Keffer.

Q. Keffer. They were in the old corporation?

A. They were in the corporation.

Q. And then they are also—are these the same

men whose names appear on the partnership arti-

cles which are Exhibit 25 ?

A. They also appear in the bill of sale. [287]

Q. I will show you, Mr. Niederkrome. If you

will turn to the signatures on Exhibit 25.
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A. (Referring to Exhibit)

Q. Is that the same Mr. Keffer and Mr.—what

do you call him, Luton ? A. Luton.

Q. Mr. Luton, who was—who were the stock-

holders in the preceding corporation?

A. That's right.

Q. And these partners here had been partners

—or had been stockholders in the preceding cor-

poration? A. They had been.

Q. Thank you. Now, I would like you to take

Exhibits 28, 29, 30 and 31, and explain the capital

investment and drawings of the partners in this

Portland Yellow Cab partnership? Before you go

into any discussion—answer that question, I am
handing you Exhibit 31, and ask you to state what

it is, please? (Exhibit handed)

A. Exhibit 31 is the surplus account of E. Royce

—or, in other words, the profit and loss and draw-

ing account of E. Royce and Dora E. Royce, in the

Yellow Cab Company of Portland partnership.

Q. Very well, and are these figures on it made

—

were they made by you?

A. No, not necessarily. I don't—(interrupted)

^ Q. Are you in charge of the books there?

F A. I am in charge, but I didn't make these

fi.gures. [288]

Q. Somebody under you—somebody that works

imder you make them?

A. Someone under my direction.

Q. Are the books in your care ?

A. They are in my care.
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Q. Do you know that these are the actual records

of the drawings?

A. They are the actual records of the drawings.
* * * ^« »

Q. Now, looking at the Exhibits that I mentioned

—I will take these bill of sales, partnerships—which

were 28, 29, 30 and 31, will you state the capital of

the partners—of Mr. E. Royce, and of Mrs. Dora

F. Royce? [289]

A. In reference to Exhibit number 28, this is a

closing journal entry of the Yellow Cab Incor-

l^yorated. This does not show the res])ectiYe entries

of the partners in the new partnership—it merely

closes out the surplus accoimt in the corporation.

Q. All right, what does the opening journal

entiy—(interrupted)

A. The opening journal entry—the opening jour-

nal entry reflects the assets and the liabilities as they

were conveyed from the corporation to the part-

nership, and then goes on to reflect the partnership

capital of each of the partners mentioned in the

assmned business certificate or the bill of sale.

Q. All right, now, what interest is the interest

of Mr. E. Royce there?

A. His interest is twenty-six point one five seven

five percent.

Q. And Mrs. Dora F. Royce ?

A. Dora F. Royce is twenty-three point oh six

percent.

Q. Now, the figures which you have been read-

ing, together with the interest of the other partners,
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can be found near the bottom of the second page

of Exhibit number— (interrupted)

A. Second page of Exhibit number 29.

Q. Twenty-nine. Very well. Now, is there anj

way that you can identify from these liquidating

entries of the corporation, that the same assets went

into the partnership *?

A. Yes, there is merely a—the mere difference is

that in the corporation, the assets account were

credited out and the liabilities [290] charged out,

the same entry was taken and reversed on the part-

nership. The entries were closed out of the corpora-

tion through an entry called
* 'Liquidating Account."

It was then immediately transferred into the part-

nership books.

Q. All right, now, the capital then, that was

transferred over and was divided on the second page

of Exhibit number 21? A. Twenty-nine.

Q. Twenty-nine, in accordance with the partner-

ship agreement? A. Right.

Q. Very well. Now, let's talk of the drawings

here for a minute. Give me anything you don't

need—I will take them—as far as drawings are

concerned. Now, then, in dollars and cents, what

is the—what was the capital—did Mr. E. Royce and

Mrs. Dora F. Royce invest in the Portland partner-

ship?

A. Well, Mr. E. Royce—Royce's interest, was

twenty-one thousand, two hundred and ninety-five

dollars and twenty-three cents.

I
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Q. And Mrs. Royce's—Mrs. Dora F. Royce?

A. Mrs. Dora Royce was eighteen thousand,

seven seventy-three fifty-one.

Q. Thank you. I mil take that Exhibit. Now,

you were speaking from Exhibit number 30 then.

^AHiat page from 30 were you referring to?

A. I was referring to page one and page—page

six. Page one and page six.

Q. Thank you. Now, you have what Exhibit in

your hand? [291]

A. This is the original ledger sheet of the profit

and loss account of E. Royce and Dora F. Royce

in the Yellow Cab partnership of Portland.

Q. Does it show their distributions?

A. It does.

Q. Will you read into the record, the distribu-

tions to Mrs. Dora F. Royce, for the years '44

through '47?

A. The distribution in 1944, in April, fourteen

thousand a hundred and eighty-seven dollars and

seventy-five cents. In June, eleven thousand five

hundred and thirty dollars—and—yes, eleven thou-

sand five hundred and thirty. September, eleven

thousand five hundred and thirt^^ Deeem]>er, eleven

thousand five thirty. In 1945, the distribution was

—

in February, eleven thousand five thirty; in May,

eleven thousand five thirty ; in August, eleven thou-

sand five thirty; in September, eleven thousand

five thirty; in December, twenty-three thousand

sixty dollars. Do you want 1946?

Q. '46 and '47.
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A. And '46, February, eleven thousand five hun-

dred and thirty; May, eleven thousand five thirty;

August, eleven thousand five thirty; October, eleven

thousand five thirty. In 1947, September, four thou-

sand six hundred and twelve dollars. 1948— (inter-

rupted)

Q. No, we don't need '48. [292]
*****

Direct Examination—(Continued)

Q. (By Mr. Jones) : I am handing yon a group

of checks marked Petitioner's Exhibit 40, and ask

you to look at them, and to state if you made them,

and what they are? (Exhibit handed)

A. Well, these are checks drawn on the general

fimd of the Yellow Cab Company, made payable to

Dora F. Royce, and they represent her withdrawals

from the partnership.

Q. And I would like to have you—or have you

check those checks off already against the exhibit

that you were last mentioning when you read off

her withdrawals ? A. No, I haven't.

Q. May—that was Exhibit— (interrupted)

Mr. Picco: Thirty-one.

Q. Thirty-one. May we have it? I would like to

have you state if those are the checks that repre-

sent the withdrawals shown on Exhibit 31 ?

A. (After comparing) Well, I will say they are

—two checks [293] in April, one for twenty-six

fifty-seven seventy-five, and one for eleven thou-

sand five thirty, which make up this item of four-

h
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teen thousand a hmidred and eighty-seven seventy-

five.

The Court: Speak a little louder.

Q. Speak louder.

A. There are two cheeks in April, 1944, one for

eleven thousand five thirty; one for two thousand

six fifty-seven seventy-five, which make up the items

of her April withdrawal, totalling foui-teen thou-

sand one eighty-seven seventy-five cents.

Q. Now, each time, say whether or not that

checks with your exhibit there ?

A. That checks with the Exhibit 31. In Jime,

there was a check for eleven thousand five hundred

and thirty dollars, which is the total withdrawal for

June, and it checks with Exhibit 31. In September,

there is a check for eleven thousand five hundred

thirty dollars, which is the total ^^^thdrawal for

September 1944, and it checks with Exhibit 31. De-

cember, there is a check for eleven thousand five

thirty, and it checks with the total withdrawal for

December 1944—checks with the Exhibit number 31.

And February 1945, there is a check for eleven

thousand five thirty, and that also checks with Ex-

hi]>it number 31. In May 1945, a check for eleven

thousand five thirty, which also checks with the

amount shown on Exhibit 31; in August, a check

for eleven thousand five thirty, which is the total

amoimt drawn for August, 1945, and checks with

the Exhibit number 31. [294]

The Court: Can't you shorten this?



i

Commissioner of Internal lievemie 511

(Testiinony of F. C. Niederkrome.)

A. I beg your pardon ?

The Court: Can't you shorten this? Can't you

shorten this by checking them all and see if they

all check?

Q. Just check them all and see if they all check ?

A. September checks—(interrupted)

Q. Don't talk out loud. Just wait until you get

the answer for the whole group.

A. There is one in December that does not check.

A withdrawal of twenty-three thousand sixty dol-

lars, and I only have a check for eleven thousand

five thirty. February—and the rest of the checks

check with the Exhibit.

Q. Now, this check that you said—(interrupted)

The Court: Where does that bring you up to?

A. To December of 1947.

Q. Now, then, the check that you said—one

check was missing, for what month is thaf?

A. December—December 1945. The amount of

the check is eleven thousand five thirty.

Q. Do you know whether or not the check was

written ? A. It was written.

Q. Was it written to Dora Royce?

A. It was.

Q. It is one that you can't locate?

A. Can't locate it—it has probably been mis-

placed by someone [295] in the office.

Mr. Jones: Well, we would like to offer those

checks. Exhibit number 40, in evidence.

Mr. Picco : No objection.

I
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The Court: Exhibit 40 in evidence.

* * * * *

Q. (By Mr. Jones) : Now, have you made an

analysis, Mr.—this is still directed to the Seattle

account, as far as Eunice and her trust is con-

cerned—^have you made an analysis of the trust,

Mr. [296] Mederkrome?

A. Yes, I have made an analysis of the Seattle

drawing accoimt.

Q. Now, I am handing you—I am handing you

here, a statement which will be marked for iden-

tification, 41.

The Clerk: Petitioner's Exhibit 41 for identi-

fication.

(Petitioner's Exhibit 41, witness Nieder-

krome, marked for identification.)

Mr. Jones: And would you please mark that

also?

The Clerk: Petitioner's Exhibit 42 for identifi-

cation.

(Petitioner's Exhibit 42, A^dtness Nieder-

krome, marked for identification.)

Q. Now, 41, would you please explain what 41

is? (Exhibit handed)

A. Well, this is an analysis, or a check I made

of Mr. E. Royce's tnistee bank account at the

United States National Bank, and I determined the

deposits that are reflected in his passbook and

chocked them against the drawing account of the

Yellow Cab Company of Seattle, and I found that
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he reflects in his passbooks, all the items that are

shown in the drawing account of the Seattle Yellow

Cab Company, for the accoimt of E. Royce, trustee

for Eunice M. Royce.

Q. May I see it a moment? (Exhibit handed)

Now, I want then to show you—well, I will offer

this in evidence first.

Mr. Picco: I have a few questions. Now, this is

taken primarily from the passbook, is that right?

A. The information I have is from the pass-

book.

Mr. Picco: And it was compared against the

—

the withdrawals in the drawing accounts of the

books in Seattle—Yellow Cab?

A. Yellow Cab Company.

Mr. Picco: That's fine. This is what you used?

Exhibit 37? A. That is correct.

Mr. Picco: No objection.

Q. All right, now, I am handing you— (inter-

rupted)

The Court: You are offering that Exhibit are

you? Are you offering that in evidence?

Mr. Jones : Yes, I did, your Honor.

The Court: Forty-one?

The Clerk: Forty-one.

Mr. Jones: Forty-one, yes, sir.

The Court: It will be received.

(Petitioner's Exhibit 41, witness Nieder-

krome, received in evidence.)

Q. Now, I am offering—I am handing you for
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identification, Petitioner's Exhibit 42, and ask if

you prepared that? (Exhibit handed)

A. This is—I did prepare this.

Q. What is it?

A. It is a statement for—the tabulation of the

checks issued by E. Royce, trustee, against the

trustee account mth the United States [298] Na-

tional Bank.

Q. Does that show the missing checks?

A. It does.

Q. And the missing checks, I believe, are num-

bers six, eighteen, twenty, twenty-one, thirty-two

and thirty-five, is that correct?

A. Well, I can't determine it from this list.

Q. Is missing—does your record there show that

check number six is a First National—is a check to

the First National Bank for sixty-thousand dollars ?

A. It is a check to the First National Bank, as

I determined the—as I found it to be made out

from the stubs, in the check book.

Q. Yes. A. For sixty thousand dollars.

Q. And check eighteen, to J. W. Maloney, for

ten thousand one ninety-seven eighteen?

A. Number eighteen, yes, right.

Q. And check twenty, to Eunice Royce for two

hundred dollars? A. Two hundred dollars.

Q. And check twenty-one is what?

A. That's for J. W. Maloney, Collector, four

thousand dollars.

Q. Check thirty-two?
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A. Is to Royce, Incorporated, for five thousand

dollars.

Q. And check thirty-five?

A. That is to Eunice Royce, three hundred dol-

lars. [299]

Q. Now, did Mr. Royce indicate to you which

of those checks were loaned to him?

A. He indicated to me that these were loans. I

don't know as I—(interrupted)

Q. Well, loans— (interrupted)

A. —specifically asked him whether they were to

him or to someone else.

Q. That's these loans ? A. Yes.

Q. Did you make a column showing the loans?

A. I did.

Q. Have you indicated on that column—in that

column, such loans as haven't been repaid?

A. I have.

Q. May I see? What was the beginning balance

in this accoimt in 19—let's see, this is on a fiscal

year, isn't it?

A. I didn't—I didn't determine the balances on

this account.

Q. Do you know what the balance in the ac-

count in December 31st, 1949, was ?

A. Well, the total deposits were two hundred and

five thousand a hundred and fifty-four ninety-four.

Checks issued were a himdred and eighty-six thou-

sand, forty-six dollars and twenty-one cents, leaving

a balance of nineteen thousand one himdred and

eight dollars and seventy-three cents.
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Q. Would you repeat that last figure? [300]

A. Nineteen thousand one hundred and eight

dollars and seventy-three cents.

Q. Thank you.

Mr. Picco : Wliat period of time does this cover ?

A. That is for the years '49 through—'44

through '49.

Mr. Picco : And where are the checks upon which

this is based?

Mr. Jones: They are in evidence.

A. You have them in evidence.

Mr. Picco : Oh, those are in evidence ?

A. Yes.

Mr. Picco : So you haven't—^you haven't tried to

describe what the loans were to. The checks will

explain that as much as possible, is that right?

A. No, I don't try to—I haven't tried to de-

scribe who the loans were made to.

Mr. Picco: Those are the checks that I exam-

ined—(interrupted)

Mr. Jones: Mr.—those are the ones you exam-

ined Mr. Royce on.

Mr. Picco: Mr. Royce on. No objection.

The Court: Are you offering it?

Mr. Jones: I am offering that in evidence, yes.

The Court: Exhibit 42 in evidence,

(Petitioner's Exhibit 42, witness Nieder-

krome, received in evidence.) [301]

Mr. Jones: Inasmuch as we are not identifying

those, I would like to stipulate with you before the

day is over, sometime, what my Seattle Exhibits are
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—^we have pretty well identified them, and had them

identified, Mr. Picco. I don't want any slip-up

—

on Exhibits 21—I will tell you the ones I want to

identify here—are 20 and 21—may I see them ? (Ex-

hibits handed) Thank you. I would like to stipulate

that Exhibit 20 is the journal—or pages from the

journal—this is 20—pages from the journal of the

Yellow Taxicab of Seattle, a partnership, setting

forth the entries opening the books of the partner-

ship. May 1st, 1944.

Mr. Picco: That has been received, hasn't it?

Mr. Jones : It has been received, but it has never

been explained as to what it is.

Mr. Picco: I agree with that.

Mr. Jones: All right. Then I would like to also

stipulate with you that Exhibit 21 consists of sheets

from the general ledger of the partnership of the

Seattle Yellow Taxicab Company, showing the part-

nership accounts of E. Royce, E. Royce, trustee of

E. M. Royce, and Dora F. Royce, and the drav/ing

accounts of each of the persons for the years 1945

through '53.

Mr. Picco: I agree to that.

Mr. Jones: Thank you. Now, in order to save

time, I am not going to ask this witness to go

through and analyze those accounts as I did for

Portland, but we would do it in the same way. You
may cross-examine this witness. [302]

Cross Examination

Q. (By Mr. Picco) : Just generally, without
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going into the specific issues that you are here testi-

fying about—you are related to Ezra Royce, aren't

you ? A. Yes.

Q. What is the relation?

A. He's my brother-in-law.

Q. Now, the Petitioner, Ezra Royce is the active

member of the Hippodrome Amusement Company

and the Yellow Cab Company of Portland, is he

not?

A. Well, I believe his brother has always been

quite active too. And I have taken some interest in

the Hippodrome Amusement Company. I am a

stockholder.

Q. Now, as far as the Petitioner Barney Royce

is concerned, he has been rather inactive for years,

hasn't he?

A. Well, he comes up here three or four times

a year. He usually discusses with me quite a num-

ber of things.

Q. Hasn't he been living in California for the

last— (intormpted)

A. That's right; lining in California.

Q. How long has that been going on?

A. Well, his home, until recently, has been in

Vancouver, Washington. He had n^Tst taken—^he

sold his homo in Vancouver last siunmer, and I

would say that he is probably making his perma-

nent residence in California now. [303]

Q. But prior to that time he was in California

on account of health reasons? During the years in

question here?
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A. He originally went there because of his wife's

health.

Q. Now, would you say—is it a fair statement

to say that Ezra Royce is the dominant personality

of the group? A. He's the most active, yes.

Q. And he has the controlling stock interest in

these ventures ? A. In the what ventures ?

Q. The Hippodrome?

A. He does in the Hippodrome, yes.

Q. And Yellow Cab?

A. He doesn't control the Yellow Cab Company.

Q. You take your instructions and orders from

the Petitioner, Ezra Royce, don't you?

A. Quite often; sometimes from B. Royce.

Q. You work under Ezra Royce ?

A. Yes. To a considerable extent, at least.

Q. Now, going to Hippodrome Amusement Com-

pany. Steps were being taken to remodel the build-

ing, or to construct a new one in 1945, isn't that

correct ?

A. No, I don^t there were any steps to remodel

the building in '45.

Q. When were steps taken?

A. There was no remodeling done until just

three or four years ago. [304]

Q. When did these plans come into conception?

A. With reference to the post office ?

k Q. No, with reference to remodeling the build-

ing or constructing a new building?

A. Well, that was during—that is during, I
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think, probably '48, '49—I am not certain as to the

date on the—with reference to the Oregon Motor

Stages— (interinipted)

Q. That's right. I mean, weren't you thinking

about those things in 1945 and 1946?

A. I don't think they had developed at that

stage
—

'45.

Q. You were thinking of using—of constructing

a building so that Oregon Motor Stages could use it?

A. I am not sure that that was in '45.

Q. Well, do you know what year it was'?

A. I did—it was a later year.

Q. Was it '47?

A. It could possibly be, yes.

Q. Now, wasn't there a need then for that

money?

A. It didn't get into any final stages of con-

struction on it. In fact, there was never any agree-

ment entered into to construct the building.

Q. Did you tell me—didn't you tell—didn't you

say on direct examination that improvements were

made several years ago ?

A. Several years ago.

Q. Now, at that time, wasn't there a need for

the money? [305]

A. Didn't require—we had enough money to do

it. Didn't require any extra funds.

Q. What sort, of improvements were those?

A. Oh, we installed a new furnace; installed a

kitchen for tlie purpose of using the facilities for

conventions, and we installed a new entrance.
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Q. Now, were there any records of minutes

authorizing the payment of twenty thousand dol-

lars to Ezra Royce?

A. No, it was an informal agreement.

Q. Ezra Royce just requested the money, is that

it? A. Yes.

Q. His requests were normally complied with,

as a matter of course, were they not?

A. Yes; so were mine. And so were B. Royce 's.

Q. Wasn't that a rather unusual situation, you

can just use the corporation when you wanted to,

is that it? Is that what you are trying to tell the

Court?

A. That isn't the situation exactly. He has been

—both he and B. Royce have, at times, came—come

to the rescue of the corporation in those years,

v/hen the corporation was going through lean

profits, and had a deficit for about ten years, and

they advanced the corporation money, to help it

out. And I, as a minority stockholder, did not feel

that it was unreasonable to help—or to accommo-

date them—to accommodate Mr. E. Royce with

twenty thousand dollars, as long as the corporation

was not needing the funds. [306]

Q. When did this happen—that the corporation

was in need of funds?

A. It—there were a good many years prior to

'45. I think my surplus account will show that we

carried a deficit there for probably ten years. And
during that period, both E. Royce and B. Royce
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came forth with advances to carry the corporation

through this situation.

Q. That was in the earlier years'? A. Yes.

Q. In the thirties?

A. And when the situation was reversed, I was

not opposed to making an accommodation.

Q. Now, you mentioned that changing of the

accoimt receivable to a note receivable—that was

in 1954, was it?

A. Yes, I did that in March—after the closing

of the books on March 31. I did that on my own

volition. I didn't discuss this with anybody. I

had no reason to do it, other than we were think-

ing of

—

^Ye were discussing—a negotiation with the

Post Office Department, and it would then be neces-

sary to have the funds. And the matter came to

my attention, and I merely attempted to—to set the

accounts up and segregate them, so the items would

not be co-mingled. I did not ask Mr. Royce at that

time to sign a note, and insofar as the negotiations

fell through, there has nothing been done about it.

Mr. Jones: Mr. Niederkrome, I don't think that

the Judge [307] can possibly hear you unless you

speak up.

Q. Actuall}^ there was no reason for changing

the account at all, was there?

A. There wasn't.

Q. If you people wanted to repay, you could

have done it without putting a note into the thing,

at that time, as late as 1954, is that right?
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A. We can instate a note there any time, I pre-

sume.

Q. Your reason, would you say that it was a per-

sonal reason for changing that account?

A. I did it on my own initiative.

Q. Did you do it becavise of this examination in

the income tax liability of Mr. Royce and the other

Petitioners ?

A. No, sir, as a matter of fact, there has only

been about two months that I knew that this was

in issue, and the deficiency assessment against him.

I did not know this before. I have never seen his

deficiency notice. I didn't know what the assess-

ments were, or what the deficiencies (unfin-

ished answer)

Q. You didn't know anything about it until just

recently? A. About two months ago.

Q. Now, that four hundred dollars that you

speak of, when was that borrowed?

A. That was in '48.

Q. Did you pay any interest on that?

A. I haven't yet. [308]

Q. And that hasn't been paid, either?

A. No. [309]
*****

Q. (By Mr. Picco) : I give you Petitioner's Ex-

hibit number 42, and will you tell me when this

payment was made down here—^what is the amount?

A. This item—three items, were paid at one

time in 1950.

Q. They were paid in 1950?
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A. I believe they were paid in 19 (inter-

rupted)

Q. Do you know that as a fact, or later than

1950?

A. If my memory sei'ves me right, they were

paid in 1950.

Q. There were just three items that were re-

paid, is that correct? A. Yes. [310]

Q. There was five thousand dollars; one thou-

sand; and eleven hundred?

A. Yes, all to (interrupted)

Q. Royce, Incorporated?

A. Royce, Incorporated, and they have been

repaid.

Q. Those were the only items that were repaid?

A. That's right.

Q. If you please, to get back to the Hippodrome

Amusement issue just for one minute. Now, you

mentioned the minutes—1954 minutes—April 19,

1954—and at this time, the company—the Hippo-

drome Company, was actually interested in con-

structing a l)uilding, is that correct?

A. That's right.

Q. Now, was there a payment on that accoimt

receivable at that time? A. No.

Q. Was there—did you ever ask for repayment

at that time? A. No.

Q. Of the twenty-thousand-dollar loan?

A. No.

Q. Was it contemplated—^was repayment of the

loan contemplated at that time?
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A. It was; it was discussed at that time, be-

cause it would be necessary to have far in excess

of twenty thousand dollars to construct this build-

ing. [311]

Q. That is (interrupted)

A. It would not only be necessary to collect

this money from E. Royce, but also to perhaps

arrange for financing of some amount, pending on

what the building would cost. I am sure that it

Avould cost thirty thousand dollars at the minimum.

Mr. Jones: Mr. Niederkrome, let me remind

you again: It would help the Judge a great deal

if he can hear the story here as well as read it.

Q. Now, actually, there is no mention of that

in the minutes here, which talk about the financing

of that? A. There isn't, no.

Q. I hope I don't take too long with this, it has

been read into the record, but at the time, it was

read rather fastly, and I would like to have a re-

peat on it; and that is—will you just describe just

what the earned surplus account was for Hippo-

drome, on December 28, 1945. And do what you

did before, just a repeat on it?

A. Well, as I explained before, this corporation

is on a fiscal year basis, and the earned surplus

on March 31, 1944— '45—1945, was sixteen thou-

sand five seventy-six thirty-four.

Q. Now, what date was that?

A. On March 31, 1945.

Q. Yes.

A. Now, then, twelve months later, they had
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earned five thousand one hundred twenty-seven dol-

lars and six cents, and the operation for twelve

months, and the earned suri)lus at March 31, '46,

was twenty-one [312] thousand, seven hundred

three dollars and forty cents.

Q. And what date was that?

A. March 31, 1946.

Q. And the profit earned during that fiscal year

was how much?

A. Five thousand one hundred twenty-seven dol-

lars and six cents.

Q. Thank you.
*****

Redirect Examination

Q. (By Mr. Jones) : Until the project had been

closed with the Post Office or with Greyhound

Motor Stages—Pacific Greyhomid, or with old Ore-

gon Motor Stages, you didn't have any need for

the money, did you?

A. There was—there was no need to have a

repajanent made. The matter of paying was dis-

cussed at the time this negotiation came up \vith

the Post Office Department, but there was no need

for actual repayment of any part of it.

Q. Yes, but what I mean, it was to be repaid

then, if the project went through?

A. Had the Post Office Department approved

our lease, it would have been necessary. [313]

Q. And it would have been—it would have been

paid then? A. Yes.

Mr. Jones: That's all.
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Mr. Picco: One other question.

Recross Examination

Q. (By Mr. Picco) : At the time that this

money was turned over to Ezra Royce in Decem-

ber 28 of 1945, did you consider the possibility of

declaring a dividend to that extent?

A. No, we never did.

Mr. Picco: That's all.

The Court: You're excused.

A. The company did not have the necessary

points to declare a dividend at that time.
*****

DORA F. ROYCE
a witness called on behalf of the Petitioners, first

having been duly sworn, testified as follows:

The Clerk: Will you please state your name

and address for the record?

The Witness: Dora F. Royce, 410 Southwest

Edgeclife Road. [314]

Direct Examination

Q. (By Mr. Jones) : Mrs. Royce, how long have

you been a resident of Portland?

A. Since 1920.

Q. How long have you been married to Mr. E.

Royce? A. 1923.

Q. Mrs. Royce, prior to your marriage, what

was your occupation? A. I was a milliner.

Q. Where did you work?

A. Various places. Salem, Tacoma, Seattle.
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Q. In what capacity in the milliner business did

you devote your—to "what activity did you devote

yourself ?

A. "Well, I was a designer, and I (inter-

rupted)

Q. Did you ever have charge of a millineiy de-

partment ?

A. Well, I did, yes. I had (interrupted)

Q. Where was that?

A. Well, that was in Toppenish, Washington;

Lewiston, Idaho; I also did the buying for—for

those shops.

Q. Did you have any kind of experience that

made you have to look out for and be responsible

for the expenses and overhead of a business?

A. Yes, I did.

Q. "Where was that?

A. Well, that was in Lewiston, Idaho.

Q. And what (interrupted)

A. And also in Tacoma, Washir.gton.

Q. And what about your work in Seattle? [315]

A. Well, I was with McDougall and Southwick

there, yes.

Q. Did you have a designing position there?

A. I did, yes.

Q. Did that put other people luider your super-

vision? A. It did, yes.

Q. And then did you work in Portland for a

while? A. Yes, for a short time.

Q. Now, were shares of stock given to you in

1942, in the corporation that preceded the present
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Yellow Taxical) partnership? A. That's right.

Q. I would like to show you, a certificate—num-
ber—Exhibit number 23. I am going to direct the

examination first to Portland, your Honor. I am
handing you here the Petitioner's Exhibit number

23, and ask you if that represents the shares that

were given to you? (Exhibit handed.)

A. Yes, it does.

Q. And this is for fourteen hundred shares of

the common stock of the Yellow Cab, Incorporated,

the corporation. Now, when that was given to you,

was that given to you outright? A. It was.

Q. As your own stock? A. It was.

Q. No strings attached to it? A. No.

Q. After that Avas given to you, and came into

your possession, [316] was a partnership of the old

stockholders formed? A. That's right,

Q. The corporation was liquidated out of the

picture, and the old stockholders became partners?

A. That's right.

Q. In a partnership. Have you been a partner

in that since? A. That's right.

Q. Po you regard yourself in every sense of the

word as a full partner? A. I certainly do.

Q. And do you do any work for that partner-

ship? A. Yes, I do.

Q. And particularly between the years 1944 and

1947, what were your duties?

A. Well, it was to check the cabs, as to the

—

and the drivers as to their uniforms, whether they

were carrying out the orders that they were sup-
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posed to. I would check them at the various hotels,

depots, or any place where I would happen to see

a cab, I would check the time of day, and whether

they had passengers in their cabs or not, and what-

ever I thought wasn't being done right, that, I

would write down and send into the office.

Q. And how much time did you devote to doing

work of this kind during the years '44 through '47 ?

A. ^^ell, there were times I was down every-

day, and then, of course, there might be different

times, maybe I didn't go down for [317] three or

four days.

Q. And how much, percentagewise, or however

you can make the best estimate, how much of your

full day w^ould you figure that on the average,

month after month, you would ])ut into this kind

of work? A. On the average for the month?

Q. Well, I don't know that you can just take

one month, but over a period of time, what portion

of your time did you feel is devoted to this ? Take

an eight-hour day. How much of an eight-hour

day did you figure that you devoted?

A. Well, I don't know as I could figure that,

because some days I might be downtown all day,

and then maybe three or four days, or maybe a

week would go by, and I wouldn't be down more

than one or two hours.

Q. But you were constantly at it?

A. Oh, yes.

Q. Now, did you receive drawings from this

company? A. I did.
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Q. What did you do with the money you re-

ceived'? A. Well, I put it in my account.

Q. And what did you do with the money though

—how did you dispose of it, if you did dispose of

it? A. I don't know as I (interrupted)

Q. What did you buy?

A. Oh, what did I use the money for?

Q. Yes. [318] A. Well, various things.

Q. Well, tell us some?

A. Well, I bought, first things, some cars.

Q. What kind of cars?

A. Well, New Yorker, Chrysler, Cadillac.

Q. How many New Yorkers? A. Two.

Q. How much did they cost?

A. Well, I don't remember the price of those.

It probably was in the neighborhood of four thou-

sand, I don't (interrupted)

Q. All right. Now, what else did you buy?

A. Well, I bought Sterling.

Q. What did you pay for the Sterling?

A. Well, it was x)robably close to eighteen hun-

dred dollars.

Q. And what else did you buy?

A. Well, one thing was an Exercycle, and I

bought a lace cloth, and (interrupted)

Q. What did this exerciser cost?

A. Three hundred and twenty-five, or three

fifty.

Q. What did this lace cloth that you just men-

tioned (interrupted )
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A. Well, it was in the neighborhood of four

liundred dollars.

Q. All right, what else did you buy?

A. Well, I bought Government bonds.

Q. How much worth? [319]

A. I think probably around seven thousand dol-

lars' worth.

Q. What else did you buy?

A. Just trying to think—stocks—I don't know

as I can think of anything right now.

Q. Any railroad securities?

A. Well, yes, that was Missouri-Pacific.

Q. Can you remember how much?

A. AVell, in the neighborhood of twenty-five

hundred dollars, I believe that was.

Q. And did you have any improvements made

at your own expense at your home?

A. Yes, I did.

Q. Who drew the jolans for them?

A. I drew a rough sketch of it, and then sub-

mitted it to the architect.

Q. You designed this personally?

A. Yes, I did.

Q. All right, what was the cost of that work?

A. Well, that was between fifteen and eighteen

thousand dollars.

Q. Did you buy any other furniture that is out

of the ordinary?

A. Well, yes, oh, yes. There were quite a num-

ber of things that I got. I don't know as I can

enumerate them right now.
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Q. Did you buy a fur coat?

A. Yes, I bought fur coats.

Q. What did you pay for them'? [320]

A. Well, one was a thousand dollars; I believe

the other one was eight fifty.

Q. A thousand and eight fifty? A. Yes.

Q. Two of them? A. That's right.

Q. Out of your own earnings, did you pay your

own income taxes? A. That's right.

Q. Now, who provided for the ordinary house-

hold expenses, such as groceries, and heat and

lights and water, and things like that?

A. Oh, Mr. Royce.

Q. You didn't spend your money for that?

A. No; no.

Q. Now, there are some documents in evidence

here. I want to particularly look at this waiver

—

notice—minutes—it is 25. I should like to see 25

and 26, please? Twenty-four, 25 and 26, I should

like to see. (Exhibits handed.) Do you recognize

your signature—photograph of your signature on

this photstat. Exhibit number 24?

A. Yes, I do.

Q. You signed that, and were at the meeting,

were you, where this was dissolved?

A. That's correct, yes.

Q. Now, I am handing you Exhibit number 25,

and ask you to look at the signatures on that. (Ex-

hibit handed.) Your signature on this [321] Ex-

hibit? A. That's right.

Q. This is the partnership agreement?
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A. That's right.

Q. And under this pai'tnership agreement, you

have, at all times, been a partner since it was

(interrupted) A. That's right.

Q. made ? I want to also show you Exhibit

27. The original of this certificate—assumed busi-

ness name certificate—does that bear j^'our signa-

ture? A. Yes, it does.

Q. And you signed it, you remember that?

A. That's right.

Q. And you have always—and all the other

partners have held you out to the public as one of

the partners? A. That's right.

Q. Now, was there any kind of a condition at-

tached, or any strings attached to this gift of stock

to you? A. No, there was not.

Q. When you went into that partnership, you

intended to go in there as a real and true partner,

and to do your portion and share?

A. That's correct.

Q. Now, Mrs. Royce, how long do you keep

your records?

A. Well, not any further back than six years.

That is what I have always been in the habit of

doing. [322]

Q. How much? A. Six years.

Q. Six years. Since you met me, I have told

you to keep them longer than that, haven't I?

A. That's right.

Q. Well, now, I am going to hand you here, Ex-

hibit 22.
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The Clerk: You have it.

Q. Well, Mr. Royce has it. Where did you

keep your personal bank account, Mrs. Royce?

A. The Sixth Street Branch, First National

Bank.

Q. Now, for the years 1944 through 1947, do you

have either your cancelled checks or bank state-

ments? A. No, I do not.

Q. I am handing you—first, I want to ask you,

Mr. Picco, I had the bank photostat these things.

Do you wish me to call a banker to identify them?

Mr. Picco: Do you know that these are all of

the deposits and bank statements?

Mr. Jones: I will ask her.

Q. (By Mr. Jones) : You kept your bank ac-

count at the Sixth and Morrison Branch of the

First National? A. That's correct.

Q. And were you—did you draw on that account

at any time for whatever you wanted?

A. Oh, yes. [323]

Q. No one influenced you in what you spent the

money for, or how you spent it? A. No.

Mr. Picco : That will be all right. We will stip-

ulate to that so you won't have to bring anyone in.

Mr. Jones: I offer Exhibit 22 in evidence.

The Court : It will be received.

(Petitioner's Exhibit 22, witness D. Royce,

received in evidence.)

Q. Now, when these distributions of the part-

nership were made, did they come to you?

A. Yes.
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Q. And you did with them as you pleased?

A. That's right.

Q. Now, in your—in your home, did you have

—

or in your home, in the office, or anybody else's

home, Mr. B. Royce's home, or anywhere, did you

have business conferences mth the partners con-

cerning the affairs of Yellow Cab? A. Yes.

Q. Did you take part? A. That's right, yes.

Q. Take part in the discussions?

A. That's right.

Q. Did you attempt to keep yourself informed

of the affairs of the corporation, so that you could

contribute? [324] A. That's right, yes.

Q. Now, I am going to mix in—no, I will keep

Seattle out of it. Now then, in the uniform—in

the uniform checking that you did, did you watch

that as well as the other things—the uniform of the

drivers? A. Oh, yes.

Q. Now, what was this issue that came up over

whether there would be women drivers?

A. Well, I wasn't in favor of Avomen drivers.

Q. You were what?

A. I was not in favor of the women drivers.

Q. You got out-voted on that one? A. Yes.

Q. A4)d then, besides policing uniforms gen-

erally—they were added to your supervision?

A. Yes.

Q. Did you have a joint checking account with

your husband? A. No.

Q. Now, I am going to the Seattle Yellow Cab

Company, and for a moment, before I talk about
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your interest in it, I am going to talk about this

trust. A¥ere you present at any time, at any place,

where your daughter Eunice was first informed of

the trust? A. Yes, I was.

Q. Where was that?

A. Well, it was in our home. [325]

Q. In what room? A. In the kitchen.

Q. And how old was she then?

A. I believe eighteen.

Q. And when did she graduate from high

school? When was she graduated from high

school? A. '51, I believe that was.

Q. What's that? A. Oh, from high school?

Q. High school?

A. I don't know as I can give you—I don't

remember the year.

Q. Do you know how old she was?

A. Seventeen or eighteen.

Q. All right. And then where did she go?

A. After high school?

Q. Yes. A. What school?

Q. Yes. A. University of Oregon.

Q. And she Avas there from when to when?

A. Well, she was there until '51.

Q. All right. Now then, during the time that

she was in college, do you know anything about

what took place between Mr. Royce, Mr. E. Royce,

as trustee of her trust fund, with respect to put-

ting money [326] into her private bank account?

A. Well, I know that he put money in to her

bank account, yes.
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Q. But you don't know the details of (inter-

rupted) A. No, I don't.

Q. All right. Do you know whether she had a

private bank account of her own?

A. Yes, she did.

Q. Where did she keep it?

A. The Sixth Street Branch of the First Na-

tional Bank.

Q. And that is a smaller account in her own

name ? A. Yes.

Q. In which funds were deposited from time

to time? A. That's right.

Q. Now, then, coming back to this Seattle part-

nership, as far as you were concerned, I would like

to see certificates—Exhibits 14 and 16—14 and 16

and 17 and 18, 19 and 19.

The Clerk: Eighteen, 19 and what?

Mr. Jones: That's all. Thank you very much.

(Exhibits handed.)

Q. Now, did Mr. Royce give you any stock in

Yellow Cab Company of Seattle, a Washington

corporation? A. He did.

Q. And I am going to hand you here this Ex-

hibit nmnber 14, which is a photostat of several

shares—I am turning to the last share in it, and

ask you if you recognize that as a photostat of any

[327] certificate you have seen before?

A. Yes.

Q. Of your shares? A. Yes.
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Q. And now, when this was given to you, were

there any conditions of any kind attached to it?

A. No, there were not.

Q. It was given outright? A. That's right.

Q. As your own? A. That's right.

Q. To do with as you pleased?

A. That's right.

Q. Now, after that gift was made, Mrs. Royce,

did you make and file a donee's gift tax return?

A. Yes.

Q. And I am handing you Exhibit number 16,

and ask you if it bears your signature?

A. It does.

Q. Do you know when that gift was made to

you? A. That was in 1944.

Q. What month?

A. I believe it was January.

Qi. Now, then, there is a certificate of stock

—

the certificate of stock that you looked at, bears a

date of April the 20th, 1944, do [328] you know

why there is any difference—or lapse of time be-

tween the January shown on the gift tax return

and the date on the stock certificate?

A. Do I know why that (interrupted)

Q. Do you know how it happened—to be that

lapse of time? A. No; no, I don't. No.

Q. And whenever you speak, always feel you

are addressing the Court. Not me. Now, were you

at Seattle when the old corporation was dissolved

and the partnership was organized? A. Yes.

Q. And I am going to hand you here—there
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must be a stock tender in liere. Number 17, I don't

see it. Oh, yes. Here is a tender of shares for

liquidation. Does this bear your signature?

A. Yes, it does.

Q. Thank you. iVnd this all was done at the

meeting in Seattle, at the liquidation? A. Yes.

Q. And then here is an Exhibit 18, and I refer

you to the last page, and ask you if your signa-

ture is on 18? A. Yes, it is.

Q. All right, when you signed that, did you go

into this business with the intention of being a full

and bona fide partner? A. I did.

Q. Has that been your intention all the time?

A. That's right. [329]

Q. Were there any agreements or understand-

ings of any kind between you and Mr. Royce, that

you weren't a bona fide partner, either in Portland

or Seattle partnerships?

A. Would you state that again?

Q. Yes. Was there ever at any time, an under-

standing between you that you wouldn't be such

a partner? A. No; no.

Q. And you are such a partner?

A. That's right.

Q. Now, have you ever held conferences with

respect to the business affaii^s of the Seattle com-

pany?

A. I have gone up there on numerous trips, and

talked with Mr. Wenck in his office, yes.

Q. About the company's affairs? A. Yes.

Q. Have you c^ver performed any services in
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Seattle, similar to those you performed in Port-

land? A. Similar but not to the extent.

Q. But you had performed some?

A. In Seattle.

Q. Mr. Wenck is the Manager there?

A. That's right.

Q. And does your husband go up and devote

the time there that he does here?

A. Devote the time that he does here? [330]

Q. Yes. A. No.

Q. Now, these things that you have purchased

out of your own funds, did the money come all

from one partnership, or from both, or what?

A. From both.

Q. And did you have the same control over the

disposition of your Seattle drawings as from the

Portland drawings? A. Yes.

Q. Did you go into each of these partnerships

of your own free will? A. I did.

Q. Now, as far as that trust to Eunice is con-

cerned, is that a—^was that a bona fide out and out

gift to her only? A. Yes, it was.

Q. And a bona fide existing trust, where your

husband has no interest in it? A. That's right.

Q. It's her money and her interest?

A. It is to be hers.

Q. Now, then, did Mr. Royce ever invest any of

your funds for you? A. Yes.

Q. Was that with your —was that with your

authority? A. Oh, absolutely. [331]

Q. Did you talk the things over first?
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A. Yes.

Q. Now, have you ever been to the Aldergold

Copper Mines'? A. Many times.

Q. And were any of your funds invested there?

A. Yes.

Q. Was that with your consent? A. Yes.

Q. Was that talked over with you before you

did it? A. That's right.

Q. And was that at your direction and desire?

A. It was my wish, yes.

Mr. Jones: You may cross-examine.

Cross Examination

Q. (By Mr. Picco) : Mrs. Royce, do you con-

sider the services that you rendered the Yellow

Cab Company of Portland as being material—sig-

nificant ?

A. Well, I do, because services is what we give,

and if the services are good, why, it would make

quite a difference in our operation.

Q. In comparing your services wdth the nature

of the services which Mr. Royce rendered, how
would you do it? His services are considerably

more vital to the operation of the business, was it?

A. Well, it i^robably was more so, but then, I

feel that my services are very important to the

company too. [332]

Q. Then did your services require your walking

u|) and walking down the street, primarily, and

walking—^watching out for Yellow Cabs?

A. Not walking up and down. Generally, it
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would be at the hotels, or the depot, or any place

where cabs came in frequently, picked up loads,

or discharged passengers.

Q. These services weren't rendered around the

shop or office at all? A. No; no.

Q. Actually, the services could very well have

iDeen rendered while you were making a tour down-

town, buying a fur coat, or something like that, is

that right '^ A. Not necessarily.

Q. It could have been done during that period

of time?

A. Well—it—no, but I devoted a lot more time

than that.

Q. Now, in—you say that you attended the con-

ferences. Will you go into that just a little more

explicitly? What conferences are you referring

to? A. You mean (interrupted)

Q. We are talking about Yellow Cab?

A. In Portland?

Q. Portland.

A. You mean the conferences that we had,

among the four of us? It was generally in our

home, when the four of us got together, yes. [333]

Q. Usually after the evening meal, or some-

thing like that?

A. Not necessarily. We planned to get together

for that reason.

Mr. Jones: Speak a little louder, please, Mrs.

Royce.

Q. I take it you are referring to conferences

with your husband? A. No.
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Q. You mean that the conferences of the Yel-

low Cab Company, Portland, were held in your

home?

A. With the four—yes, four of us would very

often get together and discuss the business.

Q. Would you give the Court an illustration of

some of the decisions that were made at these con-

ferences ?

A. I don't know as I remember them offhand.

Mr. Jones: Wait just a minute. All right.

A. I don't know as I remember them offhand,

just what took place.

Mr. Jones: Mrs. Royce, I can't hear you.

Q. Would you just state that again, so the

Judge can hear you?

The Court: Somebody close those windows back

there.

Q. You understood my question, did you not?

I asked you to give the Couii; an illustration of

some of the conferences that were held and some

of the decisions that were made at those confer-

ences at your home?

A. You just an illustration of what I—

I

don't know as I can remember what those were at

this time.

Q. Now, you mentioned that you had two New
Yorkers, what are [334] those, are those—what

model automobile is that? Is that a Chrysler?

A. Chrysler, I guess.

Q. Do you remember w^hen you had those?

A. I don't remember the exact years, no.
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Q. You don't know whether yon got them dur-

ing the years (interrupted)

A. It was during around '45, '44.

Q. How about, you mentioned you had a Cadil-

lac, too? A. Yes.

Q. Are you talking about the family car?

A. No, that's my own car.

Q. That's separate, and owned (interrupted)

A. Yes.

Q. separately by you? Or is it a joint

account—or joint title. How was title taken of

these automobiles?

A. I don't remember. Some of them were in my
title, and I think maybe some were Mr. Royce's

—

they were definitely my cars.

Q. As a matter of fact, they might have been

jointly held by you and Mr. Royce?

A. Well, they were definitely my cars.

Q. Well, you said you had some stocks and

bonds? A. That's right.

Q. Did you have very many? [335]

A. Well, I had the Missouri-Pacific, and then I

had (interrupted)

Q. And do you know how many shares you

held of those stocks, or (interrupted)

A. I don't remember the number of shares, no.

Q. In fact, did you have any after 1946—or did

you have them before—when did you own the secur-

ities ?

A. I thought it was around '44 or '45—I don't

remember the exact years.
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Q. Do you know whether you had them after

1945? A. I think it was 1946.

Q. And did you get rid of them right away?

A. Right away? No.

Q. Did you have them in '47 and '48?

A. I wouldn't be able to say, unless I had some-

thing to check by.

Q. You are not sure whether you had the secur-

ities, or any securities at all during the tax years?

A. Yes, I did; yes, I did.

Q. If you did, you would have reported interest

or dividends on those, would you not? A. Yes.

Q. And if you hadn't reported the dividends

or interest on those returns—on the returns, then

you would conclude from that, wouldn't you, that

you didn't have them?

A. At that particular time? [336]

Q. Yes.

A. Well, of course, as I say, I don't remember

just the exact years.

Mr. Picco: Will you give me Petitioner's Ex-

hibit 40? (Exhibit handed.)

Q. Now, I hand you Petitioner's Exhibit 40,

which comprise a number of checks paid by Yel-

low Cab, endorsed by E. Royce to yourself, pay-

able Dora F. Royce. Do you know about these

checks ? A. Yes.

Q. Now, these are the checks that went—part

of the checks or all of the checks that went into

your separate bank account?

A. I don't—they all went in there.
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Q. You are not sure they did, are you? Did

you say yes or no to that question?

A. I don't know just where—whether I de-

posited them in my account, or whether I cashed

them.

Q. Would you know by looking at the—at the

reverse side of the check, whether you cashed them,

or whether you put them into the bank account?

A. Whether I cashed them or put them in

the (interrupted) '

Q. Bank account?

A. Well, probably I would.

Q. You want to look at those ? Isn't it true that

you endorsed a good many of those checks—princi-

pal number over to your husband? [337]

A. No, I—only where it was—^where I was reim-

bursing him for something that he had paid out

for me.

Q. Oh, I see.

The Court: Would you repeat that statement,

please ?

Q. Will you repeat that statement?

A. Reimburse him for something that he had

paid out for me.

Q. Now, here is a check dated 8/25/1945—^it is

number seventeen eight fifty-five, and that is made

out to you, in the sum of eleven thousand five hun-

dred and thirty dollars. Now, you endorsed this

over in blank to your husband, Mr. Royce. Was
that a reimbursement?

k



548 Fred C. Niederkrovie, et ah, vs.

(Testimony of Dora F. Royce.)

A. It could have been, or it might have been a

—

a deposit I made for—in my safety box.

Q. You were putting money in your safety de-

posit box? A. Yes.

Q. When would you do that?

A. When would I do it? When I cashed the

check.

Q. You mean, you didn't leave the money in

the checking—in the savings account? You would

take the money out of the sa\dngs account to put

in your safe deposit box, is that what you mean?

A. No, it wasn't in the savings accoimt.

Q. Well, this—what would you do with it then?

This is your check. Please explain it to the Court

in your own way?

A. Well, of course, I don't remember the partic-

ular check.

Q. Well, it is a check like it—it gives you an

idea what you [338] did with it, isn't that right?

A. Well, I cashed it and placed the money in

the—in my—in the safe.

Q. Well, this check, Mrs. Royce, was turned

over to Mr. Royce?

A. Well, I think probably that oftentimes, they

required his signature too, to get the cash at the

])ank.

Q. I see. Here is another one—August 4, 1945,

number eighteen one forty-three, and did you do

the same with that?

A. Yes, a good many—number of them.

The Court: You will have to speak louder.
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A. There was a good number of them.

The Court: Keep your face turned to the front.

Q. This was eleven thousand five hundred and

thirty dollars? You did the same thing with that

check, so far as you know?

A. Yes, as far as I know; yes.

Q. And the next check, September 14, 1945, in

the same amount, eleven thousand five hundred and

thirty dollars? You think that went into the safe

deposit box? A. I think so.

Q. Here's December 28, 1945—the same type of

a check, and it's number eighteen seven nine three,

again, eleven thousand five himdred and thirty.

You think that is the explanation for it?

A. I—yes.

Q. And all of these that were endorsed over in

blank to Mr. [339] Royce found their way into the

safe deposit box? A. That's right.

Q. Now, here is one for four thousand six hun-

dred and twelve dollars, September 7—15, 1945,

would you say the same as to that? It's endorsed

in blank (interrupted

)

A. Yes, I imagine that is what it was.

Q. Now, all of these checks that were endorsed

in blank to Mr. Ezra Royce, you think got into the

safe deposit box? A. Yes.

Q. You didn't put them in your savings ac-

count ? A. No.

The Court : Do you have any recollection of how

much total amount you had (interrupted)

A. No, I don't. I don't remember that.
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The Court: Just a moment. The total amount

you had in your safety deposit box at any one

time?

A. Well, it was a considerable amount.

The Court: That is an indefinite term.

A. Well, around sixty-five thousand, something

like that.

Q. You are saying now that you had sixty-five

thousand dollars in case in a safe deposit box ?

A. Around that. I don't remember the ex-

act (unfinished answer)

Q. Is that different from what you stated on

direct examination? I had the impression, from

listening to you that you had it in a [340] savings

account, or that it was invested, or loaned to Mr.

Royce ?

A. That I had it in a savings account?

Q. Either that, or paid for taxes, or invested

in notes of your husband, or in that gold mine?

A. A great deal of it I turned over to him for

investment, yes.

Q. You mean from the safe deposit box?

A. Yes.

Q. What did you say on that—^what was the

amount of that?

A. I don't remember the amount of that.

Q. Now, on those checks that were endorsed

in blanlv to your husband, was it necessary to have

him put that in a safe deposit box and then remove

it from the safe deposit box? A. Yes.
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Q. Now, you say you know quite a bit about

the Aldergold Copper Mine?

A. Yes, I have been up there a good many times.

Q. Where is it?

A. It's ux:> at Twisp, Washington.

Q. Do you know anything about the operation

of the mine, if any?

Mr. Jones: Louder, Mrs. Royce, or the Judge

won't hear it.

A. About the operation? You mean whether

it has been in operation? Yes. And I have

(interrupted) [341]
* * * * »

A. What was your question?

Q. I asked you whether you knew anything

about the operation of the mine?

A. Well, I know that it was operating.

Q. That's the—the information you know about

the mine is what you got from your husband, isn't

it?

A. Not necessarily. I heard the different ones

discuss the operation of the mine, and I have^

(interrupted)

Q. And it—I'm sorry.

A. I was very interested in the mill—I went

all through the mill, and it was huge.

Q. Your husband was very much interested in

that company, wasn't he?

A. I don't know—I don't know as I understand

your question.

Q. Was he interested in that company?
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A. Yes, he was interested.

Q. He promoted the sale of stock in that com-

pany, didn't he? A. I don't know about that.

Q. Do you know about his activity in connection

with the mine, [342] or with that company, the

Aldergold Copper Company?
A. His connections ?

Q. His connection or his activity concerning

that company? A. No, I don't know that.

Q. Isn't it true that the principal part of that

money went into ventures that your husl^and was

interested in?

A. It went into—it—I was very much interested

to put money into the mine, and authorized him to

put my money into it.

Q. Now, you loaned the money to your husband

to put into the mine, did you not?

A. That's right.

Q. Did he give you a note for that?

A. No, I haven't a note for it.

Q. It wasn't necessary to have notes between

you and your husband, I take it? I mean, as hus-

band and wife, you had confidence in each other, is

that right?

A. I cei'tainly did liave confidence in him.

Q. If he asked you for any money, why, you

were glad to give it to him?

A. On a loan, you mean?

Q. Yes. A. Yes.

Q. You never did question his authority—not

authority—you never did question any suggestion
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he might have about putting money in some of the

stock that he might be interested in, or some of

these [343] ventures he may be interested in, or

might have been?

A. Will you state that question again, please?

Q. You saw no reason to dou])t him when he

made any statement about how desiral)le it would

be to loan him some money for the purpose of put-

ting it into a venture of his? I mean, you would

loan him the money at the mere suggestion that he

needed it? A. Well, no; no.

Q. What would you do?

A. Well, first, I would talk it over with him, and

if I felt that it was a good thing, why, then I left

it up to him to invest my money.

Q. He was able to convince yoLi most times that

what he was interested in was a good thing, is that

true? A. Well, not necessarily.

Q. Was there any time you remember that you

didn't give him money when he asked you?

A. Well, I can't think of any—of an instance

now.

Q. Now, you mentioned that Eunice wasn't told

about the trust until she was eighteen?

m A. That's right.

Q. That was when she started going to college?

A. Just about that time, yes.

Q. And then you knew that some small amounts

were made available by your husband, into her

—

into her savings accoiuit, is that correct? [344]

A. Will you state that again?



554 Fred C. Niedcrkrome, et ah, vs.

(Testimony of Dora F. Royce.)

Q. That isn't too clear. You knew about amounts

that were put by Mr. Royce, into her savings ac-

comit, Avhile she was going to school?

A. Yes. It wasn't the savings accoimt, though.

Q. It was a checking account"?

A. Checking account.

Q. They were small amounts, for piu^poses of

expense, isn't that correct?

A. That's right; that's right.

Q. As far as you know, that is the only amoimt

of money that was made aA^ailable, that way, for

Eunice? A. Well, so far as I know.

Mr. Picco: That's all, your Honor.

Mr. Jones: Just a moment, Mrs. Royce.

Redirect Examination

Q. (By Mr. Jones) : Your own income taxes,

were they paid out of your—your distribution

(interrupted) A. That's right, yes.

Q. your dramngs? Now, out of some of

these checks that bear the endorsement of Mr.

Royce—that bear the endorsement of Mr. Royce,

was any of this the money that Avent to the Alder-

gold Copper?

A. I don't know as I imderstand your question.

Q. Do you know whether any of this money got

into Aldergold Copper?

A. These—these checks?

Q. Well, I guess—do you know whether any of

this happened to go to Aldergold Copper or not,

would you know definitely?
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A. No, I wouldn't.

Q. Now, as a parent, did you see any necessity

or any reason why you should tell a child below

eighteen years old that they had a considerable

amoimt of money?

A. No, I certainly did not. I didn't think that

she would understand just what was being done for

her at that time.

Q. Did you think it would be good for her to

know about it? A. No.
*****

EUNICE ROYCE DODGE
a mtness called on behalf of the Petitioners, first

having been duly sworn, testified as follows:

The Clerk : Will you please state your name and

address for the record?

The Witness: Eunice Royce Dodge, 38 Martin

Place, Wenatchee, Washington.

Mr. Jones: I mis-called your name. I realize it's

Mrs. [346] Dodge.

The Clerk: Dodge—D-o-d-g-e?
The Court: What is your married name?

I The Witness: Dodge.

Direct Examination

Q. (By Mr. Jones) : You went to the Univer-

sity of Oregon between '47 and '51, is that right?

A. That's right.

Q. What year did you become eighteen ?

A. It was '47.

Q. What year did you graduate from high

school ? A. '47.
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Q. And when did you first learn that there ex-

isted for you, a tiiist interest in this Seattle part-

nership of Yellow Cab Company?

A. I think I was about eighteen.

Q. And where, and under what circumstances

did you first find out?

A. Well, it was at home.

Q. VTiio was present?

A. Well, my mother and father.

Q. And they told you about it? A. Yes.

Q. And what room did that take place in?

A. In the kitchen. [347]

Q. You recall the incident? A. Yes, I do.

Q. Now, you are—how long have you been mar-

ried? A. Ahnost a year, Jime 12th, 1954.

Q. And at any time since you found out about

the existence of this tmst, had you ever heard any

statement or suggestion from any source that that

wasn't yours out and out bona fidely yours as a

beneficiary? A. No, I didn't.

Q. You regarded and understand it to be yours?

A. Yes.

Q. Had you ever made any—let's see—^you were

in college in '49, weren't you?

A. Yes, I was.

Q. And were you in college in '48?

A. Yes.

Q. And sums then were being taken from this

source and put into your Poiiland bank account ?

A. That's right.

Q. Where was that bank account?
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A. At the First National.

Q. And you drew on that as you pleased?

A. Yes.

Q. NoAV, had you always regarded yourself as

holding a sul^stantial interest in this Seattle Taxicab

Company? [348]

A. Since I found out about it, yes.

Q. Yes, and there has nothing ever happened in

any way to cause you to doubt the reality—the va-

lidity of the deal? A. No.

Q. Now, when—that's all, you may cross exam-

ine.

Cross Examination

Q. (By Mr. Picco) : Mrs. Dodge, is that the

name? A. That's right.

Q. Do you loiow anything about the Yellow Cab

partnership in Seattle?

A. Do I know anything about it? You mean how
it operates, or?

Q. The operations of it, the capital structure

of it? A. No.

Q. Do you know anything about the books ?

ft A. No, not very much.

Q. You feel a little remote from that partner-

ship completely, is that right?

», A. Well, I haven't taken an active part in it.

Q. You don't know how much money it's mak-

ing, or anything like that? A. No. I don't.

Q. You don't know anything about the retums

that were made for you? [349]
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A. The retiuTis that were made for me? No.

Q. Do you know whether any returns were ever

made for you?

The Court: Tax returns.

Q. Tax returns?

A. Tax returns, oh, yes, I signed quite a few of

them.

Q. You signed the retiu'ns? A. Yes.

Q. When did you sign them?

A. Well, that is when I foimd out about it,

when I had to stai't signing them after I was

eighteen.

Q. This was in 1947? A. Yes.

Mr. Picco: May I have Exhibits double-U and

triple-V?

The Clerk: V?
Mr. Picco: Double-U and triple-V. (Exhibits

handed.)

The Clerk: You have got Z there. Here is Y.

Q. Now, here is the amended return for 1947,

Respondent's Exhibit ZZ, did you sign that one?

A. No, that was by my father.

Q. All right. Of course, the original was signed

by your father too, wasn't it? That is YY? Now,

before 1947, obviously, you didn't sign any of those,

did you? A. No, I didn't.

Q. And '47, you didn't sign them. Now, here is

48, which is Respondent's Exhibit triple-A, you

didn't sign that either, did you, Mrs. [350] Dodge?

A. No, it doesn't have my signature on it.
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Q. And the same for the year 1949, Respond-

ent's Exliibit triple-V? A. No.

Q. You were mistaken about signing those,

weren't you?

A. I signed many of them. I don't know
whether (interrupted)

Q. You mean you signed the tax—tax returns

involving this trust, and the money in the trust?

A. Yes.

Q. Do you know whether any trust tax returns

were filed? A. Whether any were filed?

Q. Yes, whether any were ever filed?

A. Yes.

Q. You think they were? Were those the tax

—

trust tax returns that you were looking at? You
wouldn't really know if you saw them that it was a

trust return, would you, Mrs. Dodge?

A. Well, if I read it, I would.

Q. Do you know actually, of your own knowl-

edge, that some trust tax returns were filed?

A. Well, that's what I thought they were, yes.

Q. From the years 1944 through 1949?

A. I don't know about 1944.

Q. Do you loiow" about the other years? [351]

A. For about '48 or '49. I don't know about the

earlier ones.

Q. Did you ever see the trust instrument?

A. Did I? No.

Q. You don't know anything about it, do you?

A. Well, I—I have had it exj)lained to me, but I

have never seen it.
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Q. Wlio explained it to you?

A. My father.

Q. Did he—did your father ever make any ac-

counting to you, as to the fimds received from the

Yellow Cab? A. As to the amoimts?

Q. Yes. A. No.

Q. Have j^ou ever asked him what your share

was? A. Yes, I did.

Q. For what year?

A. You mean my share in the company, or

(interrupted)

Q. ISTo, the share of the earnings from the part-

nership? A. No, I didn't.

Q. You were letting that all off to your Dad,

weren't you? A. Yes.

Q. He has never made any report, to you about

the trust? About the funds of the trust?

A. Nothing particular.

Q. You don't know what he has been doing with

the funds, do you, [352] if anything?

A. I know he has been loaning them.

Q. Loaning the funds—you mean he has been

taking money for loaning to himself for use in some

of his business?

A. Not in his businesses, no.

Q. In what 1)usiness?

A. Well, I think one was the Aldergold Copper

Company.

Q. Did he borrow some of the trust money for

that puryiose too? A. I think so, yes.

O. Do vou \u\ow how much?
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A. No, I don't.

Q. Did lie ask your consent al)out that at all ?

A. Yes, he did.

Q. He thought that it was necessary to do that?

A. Yes.

Q. Now, what would he show as evidence of

these loans to you, or were you interested in know-

ing? A. I wasn't interested in knowing.

Q. Anything he would have done would have

been all right with you, is that right?

A. Well, yes, I trusted hiin, if that's what you

mean.

Q. You don't know anything about notes he

might have executed? A. Any notes?

Q. Yes, in your favor? [353]

A. Well, I believe he did give notes, for the

loans.

Q. You don't know though, actually?

A. Not definitely, no.

Q. And you have had no interest in finding out,

have you? A. No.

Mr. Picco: I have no other questions, your

Honor.

Mr. Jones : I have one.

Redirect Examination

Q. (By Mr. Jones) : You are sure you sigTied

tax returns? A. Yes, I am.

Q. All right. Now, whether you had—whether

that was just for the portions of the trust that you

personally received, along with the earnings that

you made—you worked somewhere, didn't you?



562 Fred C. Niedcrkrome, et al., vs.

(Testimony of Eunice Royce Dodge.)

A. Yes, I did.

Q. Where did you work?

A. The Imperial Travel Bureau.

Q. And you worked there from when to when?

A. That was in March of '52 to March of '54.

Q. And you know that you signed tax returns

for something? A. Yes.

Q. But could you be confused as to just exactly

what the tax returns were?

A. Yes, that could be.

Q. Did you ever sign waivers, or anything like

that, or do you [354] know exactly what (in-

terrupted)

A. Not that I know of, no.

Q. But whatever intending—they had you report

it and sign the retuiTLS for? A. Yes.

Mr. Jones: Okay.

Recross Examination

Q. (By Mr. Piceo) : Do you know of any

amoimt that you did receive from the trust?

A. Any amoimt that I received? Well, yes, when

I was in college, I got about two hundred dollars a

month.

Q. Actually, you don't know the status of the

trust at all, do you? The funds—^you don't know the

status of it all?

A. You mean the amount of it?

Q. The amount, status of it?

A. No, I don't.

Q. During the years 1944 to 1949, where you

—

(ijiterruptcd) A. No. [355]
• * » *
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B. ROYCE
a witness called on behalf of the Petitioners, first

having been duly sworn, testified as follows:

The Clerk : Will you please state your name and

address for the record? [357]

The Witness: B. Royce. R-o-y-c-e.

Direct Examination

Q. ("By Mr. Jones) : Mr. Royce, where do you

reside? A. In Santa Barbara.

Q. You formerly resided where?

A. Vancouver, Washington.

Q. T\niere did you reside in 1945 ?

A. Vancouver, Washington.

Q. What was your occupation in 1945?

A. In the taxicab and (interrupted)

Q. And what else^ (interrupted)

A. And I had a farm over there—a dairy farm.

I Q. And how much time did you devote to the

supervision of your farm?

A. Quite a bit of the time there in those years.

The help situation—the turn-over was. very heavy,

and I put in a lot of time at the farm.

Q. In '45? A. That's correct.

Q. Now, then, in 1945, did you make an invest-

ment in the stock of Oregon Motor Stages?

A. I did.

Q. And how much did you invest, sir?

A. Fifty thousand dollars. [358]

Q. Was that your own money? A. It was.

Q. And was that for your 0T\m interest and your

own benefit? A. That is correct.
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Q. Did you have any interest in tiie investment

made by Mr. Bentson? A. I did not.

Q. Did you have any interest whatever in the

investment made by Mr. E. Royce?

A. I did not.

Q. AVhon Mr. Bentson turned in his stock, and

it was paid for by the corporation and cancelled,

did you get any gain from it? A. I did not.

Q. Were you intended to get any gain from it?

A. No.

Q. Were there any contracts of any kind that

you would have any interest in that, or any gain

from it? A. There was not.

Q. Or that you had any interest in the stock of

any of the other purchasers of the Oregon Motor

Stages stock? A. None whatsoever.

Q. Now, your wife, during the years '42 through

'49, was Isabelle Royce, is that correct?

A. Yes.

Q. And was she one of the partners in the Ore-

gon Yellow—in [359] the Yellow Taxicab Com-

pany, the Portland partnership?

A. She was.

Q. And was she^—was her interest as a partner

ever challenged? A. Never.

Q. Do you—were you present when the Seattle

and the Poi-tland coi^porations that preceded the

Seattle and the Portland cab partnerships were dis-

solved? A. I was.

Q. One meeting took place, I believe in Port-

land in '42, and the other in Seattle in '44?
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A. That's rigiit.

Q. Was Mrs. Dora F. Royce tliere?

A. She was.

Q. And your wife? A. Right.

Q. And the partners in those two companies

—

what—had they always recognized Mrs. Dora Royce

as a partner? A. That's right.

Q. Was she intended to be a partner?

A. She was.

Q. Now, did you ever take in any money your-

self personally in 1947—I am on the taxicab issue.

I will have to wait for this question, your Honor.

Strike the last, please^—the last question. Do you

know whether or not Dora Royce ever performed

any services [360] on behalf of the Portland Taxi-

cab partnership? A. Yes.

Q. And what was the nature of her ser\dces?

A. Well, both Dora and Isabelle they done a lot

of checking in different places, when they was in

stores, and dri"\dng along the streets, and the like of

that, and (interrupted)

The Court: A little louder, please.

p A. The condition of the drivers, and tJie number

of passengers they had in the cabs, and if the cab

looked clean, and so on and so forth; and when they

were dri^n^ng, so see if the driver was driving

—

doing things that he shouldn't do—they would make

out a slip and turn it in and check them out.

Q. And did you have conferences between your-

self and the other three pai'tners in this company?

A. Yes.
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Q. And did the women take part in tliem?

A. They did.

Q. And take part in the decisions that were

made? A. That is correct.

Q. When did you arrive in Portland, Mr. Royce

—on this trip here? A. I came in last night.

Mr. Jones: And you may cross examine. Just a

moment please.

Q. (By Mr. Jones) : Oh, Mr. Royce, did you

buy an interest in [361] the—Hippodrome Amuse-

ment? Are you interested in the Hippodrome

Amusement Company? A. I am.

Q. And do you know whether or not it had any

plans for the improvement, building upon its Sea-

side properties?

A. Yes, we— we l)uilt some buildings there,

and (interrupted)

Q. Have you been negotiating for others at any

time?

A. Yes, we have had some prospects on—we had

one here a while back that fell through. We were

about ready to go ahead. The plans were out and

everything, but that deal fell through.

Q. Now, do you know whether or not—there is

testimony in this case that twenty thousand dollars

has been drawn from the company—has been paid

by the company to Mr. E. Royce. Do you know the

circumstances under which he (interrupted)

A. That was not paid to him, it was loaned to

him, until the company, or the Directors decided
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that it should go back into the company, and at that

time, he'd pay it back.

Q. That was the im.derstanding at the time?

A. That is correct.

Q. Has it ever been forgiven to him?
A. Never.

Q. And you still expected—^you still expect it to

be paid back? A. Absohitely. [362]

Mr. Jones: You may cross examine.

Cross Examination

Q. (By Mr. Picco) : Mr. Royce, do you know
about the negotiations for the purchase of the Ore-

gon Motor Stages stock?

A. Just what angle are you talking about now?

I don't (interrupted)

Q. About the negotiations, do you know any-

thing about that, or were you on the sidelines on it ?

A. I was on the sidelines on that.

Q. You were on the sidelines too, as far as nego-

tiations for the loan from American Business

Credit Corporation, weren't you?

A. I was, yes.

Q. Now, you state that you and your wife were

living in Washington—the State of Washington?

A. That is correct.

Q. And you treated yourselves as a community

—under the community propeity laws of the state,

did you not? A. That's right.

Q. Now, as far as the Hippodrome issue is con-

cerned, the plans for improvement—can you tell me
when those plans were conceived?
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A. Those last ones I just mentioned?

Q. Yes.

A. Well, that was ^^ith the Postal Department

in Seattle, they [363] were—oh, I think when he

called me uj) first— I forget his name, down in

Santa Barbara, and I told him that Roy was lian-

dUng that, to get in touch mth hmi up here, and

then they got the plans out and everything, and the

ground that they had figured on building it on, and

then, for some reason or other, they decided to put

it in another location, and we didn't get the deal.

Q. You had plans for the unprovement of the

building there, or for reconstruction of a iDuilding

as early as 1945, didn't you? A. Yes.
*****

E. ROYCE
a witness recalled by the Petitioners assumed the

stand and testified as follows:

Direct Examination

Q. (By Mr. Jones) : Mr. Royce, during your

examination, and I am not sure, but [364] I think

both were on direct examination—there were state-

ments made, which, as I checked over your testi-

mony, seems to me to be a little confusing. At least,

it is confusing to me, and I want to ask you about

these two questions: At one time, in asking you

about the gift of the shares of stock in the Port-

land partnership of Yellow Cab Company, the four-

teen hundred shares to your wife, Dora F. Royce,

your testimony was, and if I don't speak it exactly
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verbatim, it is not because that I am trying to

make any shading on it, it is just that I don't have

the exact words in my mind, for I haven't asked

the Reporter to look them up. But, they were to

the effect that you intended her to become a part-

ner; at another time, that the gift was made, as I

recall the testimony, without strings. Now, which—^I

am confused by those two apparently conflicting

statements. I wish you would explain that, please ?

A. The gift was made without any condition

whatever. It was an outright gift. I was in hopes

that she would become a partner, but she was under

no obligation to do so.

Q. Well, what if she hadn't have?

A. Well, the remaining partners would have then

have to purchase her interest, or she could have

sold to someone else, if it had been agreeable to

the rest of the partners.

Mr. Jones : You may cross-examine.

Cross Examination

Q. (By Mr. Pi ceo) : You want that to consti-

tute a change in your testimony of [365"| yesterday'?

A. I don't know if it is much of a change.

Probably a little clarification.

Q. This clarification came after discussion with

your attorneys after the—after yesterday's or Sat-

urday's trial?

A. Well, he seemed to be confused on my answer,

and wanted to clarify it.

*****
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DORA F. ROYCE
a witness recalled on behalf of the Petitioners, as-

sumed the stand and testified as follows:

Direct Examination

Q. (By Mr. Jones) : Now, Exhibit 22, those

bank statements that are in evidence show a con-

siderable amount of money had been deposited in

your bank accoimt at the Sixth and Morrison Street

Branch in Portland, Oregon, over the years '44

—

may I see 22, please? I believe it is for '47. (Ex-

hi])it handed) Yes, through the year '47. Where did

that money come from that was deposited in that

account ?

A. From my earnings in the Yellow Cab Com-

pany.

Q. From the Cab Company? [366] A. Yes.

Q. Both Portland and Seattle?

A. That's right.

Q. Now, then, there was testimony on cross-

examination that you would cash these checks, or

at least a good many of them. Will you explain

then, how the money, after you had cashed the

checks, would get into this bank account?

A. Well, I would take it from my—from my
safety box and place some of it in my account at

the other bank.

Q. Now, did you ever cash checks and then put

part of it into your purse, and at the same time put

some in your bank account?

A. Yes, I did that at times, too.
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Mr. Jones : You may cross-examine.

Mr. Picco: No questions, your Honor. [367]
*****

FANNIE ORSEN
a witness called on behalf of the Respondent, first

having been duly sworn, testified as follows : [433]
*****

Direct Examination

Q. (By Mr. Picco) : Mrs. Orsen, did you give

your address, where you are living?

A. No. 616 S. E. 38th Avenue.

Q. And you are testifying here pursuant to a

subpoena, aren't you? A. lam.

Q. Did you have occasion to meet L. R. Bent-

son during your lifetime? A. Yes.

Q. Did you know him well? A. Yes.

Q. Will you please state the circumstances?

m A. Well, I lived with my aunt and uncle for

about nine years.

The Court: I can't hear you. Face this way.

^ A. All right. I lived with them for about nine

years, from 1909 to '18. [434]

Q. You were related to Mr. Bentson, weren't

you? A. Yes, Mr. Bentson married my aunt.

Q. You are also related to Mr. Ezra and Barney

Royce, aren't you?

A. Well, I wouldn't say that.

Q. You were very friendly to them?

A. I have know them for years.

Q. Now, you were very close to Mr. and Mrs.

Bentson, I take it. Did you state in 1908—(inter-

rupted) A. 1909.
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Q. 1909 to 1918? A. To 1918, yes.

Q. Did you live with him? A. Yes.

Q. Where was that? A. Vancouver, B.C.

Mr. Jones: I didn't hear your answer.

A. Vancouver, B. C.

Q. Have you kept in touch with Mr. Bentson

during all these years ?

A. Yes, he came down here—came down here

to ^-isit every once in a wiiile.

Q. Would you—would he make very many visits

to Portland?

A. Oh, about once a year, probably. Maybe not

every year. [435]

Q. When would he come, normally? Or usually,

if you know? A. Oh, that would vary.

Q. Would it be in the—what season of the year?

A. Well, in the—in the summer.

Q. Is Mr. Bentson still living? A. No.

Q. When did he die, do you know?

A. 1950, I think it was. April 1950.

Q. Hovr old was ho Avlion he died?

A. Eighty-one.

Q. Did he leave an estate? A. Yes.

Q, How do you know?

A. I was the Executrix of the estate.

Q. Did you inherit some property from him too ?

A. I did.

Q. Were there any other heirs? A. No.

Q. You were the sole heir? A. Yes. [436]
* * * * «
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Q. Now, yon testified yon were the sole heir

of the estate, did yon not? A. Yes.

Q. Did you receive thirty-three thousand, six

himdred and seventy-three dollars and six cents

from the estate ? A. I did not.

Q. What did you receive?

A. Something like thirty thousand. Thirty thou-

sand.

Mr. Picco: I move this into evidence.

A. After expenses. [439]
* » * * *

Q. (By Mr. Picco) : Mrs. Orsen, you knew Mr.

and Mrs. Bentson very well during the years 1908

to 1950, at the time of his [453] death?

A. 1909.

Q. 1909 to 1950. And you lived with them for

ten to twelve years? A. Nine years.

Q. You knew their habits, did you not?

A. Well—(interrupted)

Q. Did they live expensively? A. No.

Q. Did they live a modest life?

A. They did.

Mr. Jones: Did they what?

Q. Live a modest life ? What kind of a home did

Mr. and Mrs. Bentson have?

A. They had about a twelve room home, I be-

lieve.

Q. When was that?

A. Well, that—I don't know when—I don't re-

member when they built it, but probably it was 1910

or 11, I am not positive.
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Q. And did he later—do you know whether that

is the same home he lived in all the time ?

A. No. They sold it later on.

Q. Well, when—when did he do thaf?

A. I don't remember the date.

Q. Now, what kind of home did he have then?

A. After he sold the other one?

Q. Was it a—(interrupted)

A. Small place.

Q. Now, on his visits to Portland, how long

would he stay, normally, or usually?

A. You mean with me, or with the boys?

Q. Well, just when he would come to Portland?

A. Well, I couldn't say exactly.

Q. Would he stay—would you be able to say he

stayed more than two or three days or a week?

A. Well, I think he would stay probably four or

five days.

Q. Now, was it usual for him to visit you when

he came ? A. Yes.

Q. That would be—would it be imusual if he

didn't visit you if he came to Portland?

A. AYell, I think it would.

Q. Now, Mrs. Bentson, is she still living?

A. No.

Q. Did she die before Mr. Bentson?

A. Yes, sir.

Q. Do you know approximately what year?

A. I think '46, but I wouldn't be positive.

Q. Do you remember Mr. Bentson 's visit to

Portland in 1945?
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A. Well, I don't loiow—to remember each year

he was [455] here that when he would come down.

If he was here in '45 why, I probably— (inter-

rupted)

Q. Do you have anything that might fix your

mind on that, as to whether he was here in 1945 %

A. Well, I think, as I remembered it, ho called

me up and said that lie was in town, and ho would

1)0 out to see me.

Q. This was in 1945?

A. I wouldn't say whether it was '45 or not.

Q. Do you—(interrupted)

A. I am not positive.

Q. How do you remember that he was in 1945

—

do you have something that gives you a remem-

brance of that? Did you see something in the paper,

or something like that?

A. Oh, there was an article in the paper some

time after he—weeks, I suppose, I don't know just

when—(interrupted)

Q. Do you have that clipping with you?

A. I think it's in one of those.

Q. I wonder if you would spend a little time

looking for it? (Dociunents handed)

A. Here it is.

Mr. Picco: Will you identify that^—mark it?

The Clerk: Respondent's Exhibit four M's for

identification.

(Respondent's Exhibit MMMM, witness Or-

sen, marked for identification. ) [456]
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Q. I hand you Respondent's Exhil^it four M's

for identification, whicli purports to be a clipping

concerning Oregon Motor Stages, and ask you

whether that is your handwriting on that clipping?

A. Uh huh, yes; yes, sir.

Q. And what is that—that is the date that it

was received'?

A. Well, I suppose that was the date of the

paper. I thought he would be interested in seeing

his name in the paper (laughter)—send it to him.

Q. Did you take the clipping, and what did you

do with this clipping? Did you send it to Mr.

(interrupted)

A. Oh, I sent it in a letter that I had written to

him,

Q. Now, the date here is—what is that date on

there? A. That is July the 12th.

Q. Would you say you sent it about that time?

A. I couldn't tell you; I just don't remember.

It might have been weeks after; it might have

been—I don't know—I don't remember.

O. This does fix in your mind his visit to Port-

land in 1945? A. Yes.

Q. This is what you would use? A. Yes.
*****

[457]

Q. (By Mr. Picco) : Do you know how long

he was in Portland at that time?

A. No, I do not.

Mr. Picco: That's all, your Honor.

The Court: You may cross-examine.

Mr. Jones: Just a moment, please.
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Cross Examination

Q. (By Mr. Jones) : Did Mrs. Schneider—Mrs.

Bentson, I mean to say— did Mrs. Bentson die

about 1947?

A. '46 or 7, I wouldn't be positive.

Q. Did she become afflicted before her death

with throat cancer?

A. Well, I think she was troubled with it; she

didn't know what it was, but she was troubled with

it.

Q. You don't know of your own information

what the difference in his financial worth between

1945 and 1950, at the time of his death might have

been—what change there may have been in it, do

you?

A. He never confided in me in anything in re-

gards to his [460] financial affairs.

* * -x- * *

ROBERT D. AMOS
a witness called on behalf of the Respondent, first

having been duly sworn, testified as follows:
*****

Direct Examination

Q. (By Mr. Picco) : What do you do, Mr. Amos?
A. I am Chief of the Intelligence Division in

the Internal Revenue Service at Helena.

The Court: Speak a little louder please, Mr.

Amos.

A. At Helena, Montana. [461]

Q. How long have you been with the Internal

Revenue Service?
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A. Since 1940, except that I was in the Navy
from 1942 to 1946.

Q. How long have you been in the Special In-

telligence Di\ision'? Of the Internal Revenue Serv-

ice? A. Since 1940.

Q. What is your personal place of—your present

place of duty? A. Helena, Montana.

Q. Did you ever serve in the Special Intelligence

Division in Portland, Oregon?

A. Yes, I was on duty in Portland from 1946 to

1954.

Q. What did your duties consist of?

A. I was a Special Agent. Most of my work con-

sisted of investigating income tax fraud cases.

Q. Did you ever have occasion to prepare finan-

cial statements, and net worth statements in your

capacity as Special Agent? A. Yes, I did.

Q. Are you an accountant? A. Yes.

Q. Are you a certified public accountant?

A. Yes.

Q. Do you have a license to practice accoimting?

A. Yes, I have a certificate in Oregon. [462]

Q. Did you ever have occasion to investigate and

examine the business affairs of the Petitioners in

these proceedings? A. Yes.

Q. In connection with their income tax liability ?

A. Yes.

Q. For what particular years?

A. 1944 through 1949.

Q. How did this occasion arise?
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A. An information report was received in the

Intelligence Division from Revenue Agent L. H.
Norris (phonetic), which he wrote in September,

1948, setting out findings of his examination ; he dis-

continued his examination because he found some
reason to suspect fraud in the case. He referred the

case to the Intelligence Division. It was assigned

to me during the fall of 1948.

Q. How long did the investigation take, as far

as you were concerned ?

A. A year and a half from—during the active

investigation. I did some work after that time.

Q. What initial steps did you take, if any?

A. I first talked to Revenue Agent Norris, and

Revenue Agent Donald Nicholson (phonetic), after

he was assigned to the case.

Mr. Jones: Would you speak a little louder,

please ?

A. Yes, sir. And the first active work which we

did was on January 3rd, 1949.

Q. What did you do then ? [463]

A. Revenue Agent Nicholson and I went to Van-

couver, B. C, and we first went to the United

States Consul's Office to get some information about

Mr. Bentson. We found that he was born in 1869,

in Iowa, was a United States citizen, had been a

resident in Canada since 1906. We obtained his ad-

dress there; we also found the name and address

of the relative to notify in case of emergency, it was

Mrs. Fannie Orsen. Our next step was to interview
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Mr. Bentson. On the same day, Mr. Nicholson and

I went to Mr. Bentson 's home, at North Vancouver.

Q. What sort of a home did he have ?

A. I would have judged it to be a about a five-

room house. I was only in the front room—didn't

count the rooms, l)ut it was a rather modest appear-

ing home. The lot was not large, I would judge the

frontage was fifty to seventy-five feet. The furnish-

ings (interrupted)

Q. Was it a comfortable home?

A. I beg pardon ?

Q. Was it a comfortable home?

A. Yes, it was comfortable.

Q. Did you see Mr. Bentson? A. Yes.

Q. Will you describe his appearance ?

A. Yes, he was an elderly gentleman. He was

not particularly well dressed—rather comfortably

dressed. I recall that he had on a sweater. [464]

Q. Did you have any conversations with Mr.

Bentson concerning his participation in the pur-

chase of seven hundred and fifty shares of Oregon

Motor stock, and the loan of three hundred and fifty

thousand dollars from the American Business Credit

Corporation? A. Yes, I did.

Q. What did he say?

Mr. Jones: If the Court please, that is calling for

hearsay, and we object to it on that basis primarily?

Mr. Picco: They have testified to conversations

with Mr. Bentson. I think Respondent should bo

given the same opportunity, your Honor.
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Mr. Jones : On anything (interrupted)

Mr. Picco : And, in particular, to seek to refute

some of the things that they claim were said in

those discussions.

The Court : I think he should be allowed to testify.

Q. Please answer the question.

Mr. Jones: Well, I have this other objection on

this ground, that any conversations that we made

were right at the time of the transaction; not five

years remote from the transaction, or four years

remote from the transaction, and at the time when

Mr. Bentson, was, if he died at eighty-one in '50,

was approaching the age of eighty, and I feel that

any conversation at that time is too remote in the

memory of that witness to be entitled to be' received

here, and consequently irrelevant and immaterial.

The Court: That objection is overruled. [465]

Q. Will you please state what conversation you

had with Mr. Bentson?

A. Yes, first, Mr. Nicholson asked Mr. Bentson

to explain about the purchase of the Oregon Motor

Stages stock. Mr. Bentson then stated that he knew

very little about it, and referred us to Ezra Royce

and Barney Royce—rather, he stated that they han-

dled most of and he did not remember how it was

worked out. He then stated that most of his contact

in the transaction had been with Ezra Royce. He
mentioned that no money had chan^Td hand^^. "ir ooir-

nection with this transaction, and Mr. Nicholson

asked him what collateral he put up, in connection
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with the loan. He refused to state what collateral he

had put up.

Q. Was the—was Mr. Bentson cooperative in re-

plying to your questions?

A. Not entirely. He refused to answer any ques-

tions about the collateral for the loan.

Q. Did he say anything further about his partici-

pation, if any, in the negotiations for the loan of

three hundred and fifty thousand dollars?

Mr. Jones: Do you have—if the Court please,

does this witness have any independent recollection

of this? I would like to know whether he is read-

ing his answers or is testifying from memory?

A. I am refreshing my memory from notes that

I took at the time of the interview. [466]

Mr. Jones: I should like to see the notes when

you are through with them.

A. I don't recall that he made any statement

about the negotiations for the loan.

Q. Did you have any other interviews with Mr.

Bentson? A. No, sir.

Q. And that is the extent of the conversation?

A. Yes.

Q. What questions did you ask Mr. Bentson ?

A. We asked him the— rather, Mr. Nicholson

asked him the general question first, to explain his

stock transaction with Oregon Motor Stages. Follow-

ing that (interrupted)

Q. Did he answer that question ?

A. He answered it by referring us to Ezra Royce



Commissioner of Internal Revenue 583

(Testimony of Robert D. Amos.)

and Barney Royce, and then he followed up with

some general statements to the effect that no cash

had been put up. I also asked him some questions

as to whether he was in Portland at the time of the

transaction. He said that he was, and whether he

intended to participate in the management. He said

that he took it over, that his nephews helped him

in running it, but he found it too big, and turned

the business over to them. I asked him whether he

sold the stock for the same price he paid for it, and

he said, "Just about." Finally, he stated that he

wanted to find out what the trouble was, and re-

ferred us again to Mr. Royce.

Q. What other steps did you take in your inves-

tigation of this matter? [467]

A. On January 4th, 1949, Mr. Nicholson and I

interviewed Ezra Royce at his office at the Yellow

Cab Company regarding the stock transaction in

Oregon Motor Stages.

Q. What did he have to say? At that time?

A. Well, he explained that Mr. Bentson obtained

a loan from the American Business Credit Corpora-

tion. We asked him what collateral was put up. He
said that he didn't remember who put up the col-

lateral, and he referred us to Claude McColloch and

Robert Jacob, who, he said, were the attorneys who

handled the transaction.

Q. Did he say anything about the arrangements

for the loan ? Did he say who, if anybody, had any-

thing to do with that?
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A. I will have to refresh my memory. I am not

sure.

Q. Just go ahead and look at your notes— as

much as you desire.

A. All right. (Referring to notes.) Regarding

the arrangements for the loan, he stated that Claude

McColloeh and Robert Jacob were the attorneys who

handled the arrangements with the loan.

Q. Would you tell us about his attitude in the

interview ?

A. He was cooperative. He did not furnish us

many details. He did refer us to Mr. Jacob for fur-

ther information.

Q. Did you have any other interviews with E.

Royce relative to the stock transaction ?

A. Not relative to the stock transaction.

Q. What did you do then? [468]

A. On Januaiy 7th, 1949, Mr. Nicholson and I

interviewed Robert Jacob at his office, and we also

examined (interrupted)

Mr. Jones : I can't hear you.

A. And we also examined ceii^in records of the

Oregon Motor Stages — the stock certificate, the

sheet from the minute book, certain records which

Mr. Jacob produced and showed us specific pages

only.

Q. What questions did you ask him, if you asked

him any, and what answers did you receive, if you

have—if you recollect?

A. The questions which were asked were merely
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the general question regarding the asking him for

an explanation of the purchase (interrupted)

The Court: Can't you speak a little louder? It's

difficult to hear you.

A. We asked him only a general question as to

an explanation for the purchase of the stock of Ore-

gon Motor Stages. He explained that Mr. Schneider

and Ezra Royce had approached him, and asked him

to go in with them in buying the stock. He said that

he negotiated with the former stockholders, and he

said that he had nothing to do with Mr. Bentson's

purchase of stock. He said that he believed Mr.

Royce made the arrangements for that. He said that

he introduced Mr. Bentson and Mr. Royce to Mr.

Davidson of American Business Credit Corporation,

and Mr. Bentson then obtained a loan. He did not

know what collateral was pledged.

Q. Do you have Exhibit 9? (Exhibit handed.)

Did you say you [469] examined some of the rec-

ords that were in Mr. Jacob's possession at the time ?

A. Yes.

Q. Do you remember what some of those were?

A. Yes, there was a letter from Mr. Bentson,

offering to sell his stock to the corporation. There

was a page from the corporate minutes authorizing

the corporation purchase the stock, and there was

the stock certificate which had been issued to Mr.

Bentson.

Q. I hand you Petitioner's Exhibit 9, and ask

vou if that is the letter that you saw on that date.
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It is dated August 31, 1945, from—written by Mr.

Bentson, to Oregon Motor Stages?

A. Yes, it is.

Q. And where was that written from, do you

know ?

A. The date mark has been typed in as Van-

couver, B. C, but it is apparent that there was an

erasure underneath the D. C. and (interrupted)

Mr. Jones: Now, if the Court please, I should

think that that is a question for the Court to deter-

mine and not a witness as what may have been

erased out and typed in, and I object to this gentle-

man unless he can qualify as an expert on typing

and the correction of documents to give that opin-

ion.

The Court: The objection is overruled.

Q. The objection is overruled. You may answer.

A. When I examined this originally, I was able

to determine [470] that the word "Washington" had

originally been written imder "D. C." At this time,

I cannot tell what was written there originally.

Mr. Jones: Hold it up to the light and I think

you can still tell. I am not cross-examining yet, par-

don me.

Q. That was your determination at the time?

A. Yes.

Q. What else did you do in Mr. Jacob's office at

this time?

A. I examined the minutes of the meeting of

Oregon Motor Stages dated September 5th, 1945,
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which stated, "Resolved that this company shall pur-

chase a—and retire three hundred fifty shares of

stock belonging to L. R. Bentson at the price of one

thousand dollars per share, out of the surplus, and

that the stock so purchased shall be cancelled." I

also examined the stock certificate number seventy-

seven for three himdred fifty shares issued to L. R.

Bentson on July 2nd, 1945, and I obsei^'ed that on

the back, there was an assignment in blank, which

was undated, and was signed by L. R. Bentson.

Q. Did you have any further conversation with

Mr. Jacob at that time, or at any later time?

A. No, I don't recall any further conversation

regarding this matter.

Q. What—what did you do then? What was the

next step in your examination?

A. On the same day, January 7th, '49, Mr. Nich-

olson and I talked to Malcolm Clark (phonetic) of

Portland, who is an attorney, and who stated that

he had been the attorney (interrupted) [471]

Mr. Jones : Now, if the Court please, on that, he

is not a partner in the case—not involved in it. I

wish to renew my objection that with respect tO'

Mr. Malcolm Clark, that that would be entirely ir-

relevant as to (interrupted)

The Court: Objection sustained.

Mr. Picco: Did you say sustained, your Honor?

The Court: Yes.

Q. What steps did you take to find anything

about the— examine the records of the American

Business Credit Corporation, Portland office?
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A. My investigation disclosed that the Poi*tland

office had been closed prior to 1949, and that the

records of the company had been shipped to their

main office in New York, so I wrote a request to

the Special Agent in Charge at New York City, to

have a Special Agent call at the main office and ob-

tain photostatic copies of various records pertinent

to the loan, three hundred and fifty thousand dol-

lars.

Q. Did you receive those records? A. I did.

Mr. Picco: I think we have stipulated that all of

those records are in evidence, your Honor, with the

possible exception of Respondent's Exhibit A which

will come out later.

Q. What else did you do in your examination of

this matter?

A. I examined the records of Oregon Motor

Stages—I examined the voucher register, which re-

flected a check entered on September 6, 1945, pay-

able to L. R. Bentson in the amount of [472] three

hundred fifty thousand dollars, and which was deb-

ited three hundred fifteen thousand dollars to sur-

plus, thirty-five thousand dollars to capital stock. I

also examined another entry in the voucher register

dated September 17th, 1945, for a check payable to

American Business Credit Corporation, in the

amount of three thousand seven hundred thirty-nine

dollars seventy-three cents, which was charged to

interest expense in the books. That was all—the only

examination I made at that time of Oregon Motor

Stages' records.
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Q. Now, that interest—how much was that inter-

est expense—what amount did you say ?

A. Three thousand seven hundred thirty-nine

dollars seventy-three cents.

Q. Did you see anybody else in connection with

the case ?

A. Yes, I saw George W. Davidson, at his office

in Portland. Mr. Nicholson and I both called on him.

Q. Did you have a conversation of—with him ?

A. I did.

Q. What did he say, if anything?

Mr. Jones: Same objection, 3^our Honor.

The Court: Objection sustained.

Mr. Picco: Sustained? Would you let me have

Exhibit C? (Exhibit handed.)

Q. I hand you Respondent's Exhibit C, and ask

you whether you had an occasion at any time to ex-

amine that—that exhibit during your examination?

A. I have examined the document of which this

is a copy. I (interrupted)

. Q. That is correct. A. am sure.

" Q. You examined the original document?

A. I examined the document which was in the

possession of Revenue Agent Donald Nicholson at

the time, which I imderstood to be the original doc-

ument.

Q. And this is a copy of that? A. Yes.

Q. Now, what does that purport to be ?

Mr. Jones: It has already been identified, your

Honor, and introduced.

Q. Will you please describe that ?



590 Fred C. Niederkrome, et al., vs.

(Testimony of Robert D. Amos.)

A. That is headed "Portland, Oregon, July 17,

1945." Addressed to "Oregon Motor Stages," and

states: "In account with George W. Da^ddson, Pa-

cific Building, to services rendered, fee, four thou-

sand three hundred fifteen dollars seven cents. Ap-

proved for voucher July, charge to account forty-

six twenty. O.K. Signed E. Royce."

Q. That latter thing there—the O.K. was signed

by E. Royce, is that it?

A. Yes, that was signed in pencil, as I recall.

Mr. Picco: Will you mark that as Respondent's

Exhibit?

The Clerk: Respondent's Exhibit four N's for

identification. [474]

(Respondent's Exhibit NNNN, witness Amos,

marked for identification.)

Q. I hand you Respondent's Exhibit four N's

for identification, which purports to be an affidavit

by George W. Davidson, and ask you whether you

notarized that affidavit? Or notarized his signature

thereon ?

A. Yes, I acknowledged the signature in this af-

fidavit on March 25th, 1949.

Q. Will you state in summary form what that

affida^dt consists of?

Mr. Jones: I object to that as irrelevant, incom-

petent, immaterial, purely hearsay—none of the Pe-

titioners having been present or had a chance to

question or examine Mr. Davidson on it.

The Court: What do you say?
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Mr. Picco : In this connection, your Honor, they

testified about dealings they had with Mr. Davidson,

and what may have been said at those conversations

and interviews with Mr. Davidson, and I think the

Respondent should have the opportunity of showing

this, which is his affidavit, or better yet, let the

agent state what Mr. Davidson did tell him. It re-

futes, actually, what Petitioner said Mr. Davidson

did or said to them, and it involves the same period

of time, and involves the same matter in negotia-

tions.

The Court: The objection is sustained.

Q. (By Mr. Picco) : Did you interview— Mr.

Amos, did you [475] interview any other official of

American Business Credit Corporation, other than

Greorge Davidson?

A. I interviewed Malcolm Clark.

Q. Well, you have passed on that already. In

addition to Malcolm Clark ? A. No, I did not.

Q. Why is that?

A. I could find nobody else in Portland who

knew anything about—who had been connected with

American Business Credit Corporation. The Port-

land office had been dissolved or abandoned some

time before. I learned of only one official, Mr. Sheaf

-

fer (phonetic) who had been Credit Manager, and

he was reported to be in Los Angeles. I could not

locate him.

Q. Now, what did you do further, if anything,

on your examination?
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A. I inteiTiewed Mr. Schneider and Mr. Nieder-

krome.

Q. Would you please tell us about those inter-

views ?

A. Mr. Nicholson and I interviewed Mr. Schnei-

der on January 19th, 1951, at his office at Orescon

Motor Stashes. Mr. Schneider s^ave us the back-

ground on how Oregon Motor Stages came to be ac-

quired. He said that he had been invited to come

to Portland by Mr. Royce to consider acquiring an

interest in Yellow Cab Company, but that he de-

cided not to buy an interest in that firm. TVliile he

was here, he learned that Oregon Motor Stages'

stock was for sale, so he interested Mr. Royce in

acquiring Oregon Motor Stages' stock. He said that

[476] at first, they lined several investors, but they

backed out, and finally Mr. Royce said that he knew

an old gentleman who had money, and who would

come into the deal. Mr. Schneider did not recall his

name at first. He identified him as a shirt-tail rela-

tive of Mr. Royce. But when Mr. Nicholson asked

him if his name could have been Bentson, he replied

that it was. He mentioned that Mr. Bentson 's ap-

pearance did not suggest very much wealth. He said

he did not know how Bentson paid for the stock.

He recalled that a loan had been obtained from

some loan company, and he recalled that Bentson

sold his stock within two or three months, and he

thought that Bentson realized a small profit in the

sale. He also thought that there may have been some

expense in connection with acquiring the stock.
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Q. Did lie say anything about collateral for the

loan?

A. He said that he didn't know what collateral

was put up. Now, he explained that his own stock

certificate was pledged as collateral to Mr. Royce;

that he delivered his stock certificate to Ezra Royce,

in connection with a loan that—which he had ob-

tained from Mr. Royce. He explained that the total

cost of his stock was fifty thousand dollars, and that

he was able to raise only twenty-seven thousand

dollars at the time, although he expected to raise

the balance by the sale of some other property, so

he borrowed the balance of the money from Mr.

Royce and delivered his stock certificate to Mr.

Royce.

Q. Did he tell you about conducting Mr. Bentson

on a survey and tour of the route of Oregon Motor

Stages? [477] A. He did not.

Q. Did he discuss the future of Oregon Motor

Stages as he saw it? A. Yes, he did.

Q. What did he say about that?

A. He said that at the time, that he and Mr.

Royce and the others bought the stock, that he and

Mr. Royce discussed the future of the company, and

it was then their opinion that the company would

prosper after the war. He had two reasons for it.

One was that they thought that wage rates would

be reduced following the war, and the second reason

was that they expected the population of Oregon

would double within the next ten years.
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Q. Did anything else transpire at this interview?

A. No, that—that's all that I recall that—oh, I

did discuss several other issues but Mr.—with INlr.

Schneider that had nothing to do with the stock

transaction.

Q. You mentioned that you had an interview

with Fred Niederkrome too ? A. Yes.

Q. Would you tell us some about that?

A. On January 16th, 1951, Mr. Nicholson and I

interviewed Fred Niederkrome in our office at the

Financial Center Building, Portland. Mrs. Maudie

F. Niederkrome was also present. "We discussed sev-

eral issues with Mr. Niederkrome, but among them,

we asked him some questions about his acquisition

of stock in [478] Oregon Motor Stages. He ex-

plained that he had no capital of his own; that he

had given his note to Mr. Royce for fifty-five thou-

sand dollars ; that he also assigned his stock certifi-

cate to Mr. Royce as security for the note.

Q. For his own note ?

A. Yes, his own note. He mentioned being

present in the conference room at the First National

Bank at the time the stock was exchanged from the

old stockholders to the new stockholders. He said

that he had never heard any discussion regarding

Mr. Bentson's interest, that he knew Mr. Bentson

acquired stock, but he didn't know why it hap-

pened, and he said, as far as he knew, Mr. Bentson

may still own stock in the corporation. He said he

did not know whether stock was put up as collateral

for the loan by American Business Credit Corpora-
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tion, but he did know that a loan was obtained and
he explained the general financing of the transac-

tion. He said that the new group of stockholders

put up four hundred thousand dollars, and they

borrowed three himdred and fifty thousand dollars.

He said he thought that the loan was obtained by
the corporation, and he did not know how or when
the loan was repaid. That was all that was material

to that issue.

Q. Did you have any other interviews in your

examination of this matter?

A. No other interviews concerning this one is-

sue of the stock transactions. Oh, pardon me, I did

too. I interviewed (interrupted) [479]

Q. Did you interview Mrs. Faimie Orsen ?

A. Mrs. Orsen, yes. That was about two

years later. It was after we had written our final

report and thought the case was closed, and then

we learned that Mr. Bentson had died, and that

Mrs. Orsen was the Executrix. I interviewed her at

her home. I examined certain records.

Mr. Picco: May I have Respondent's Exhibits

four B's, four C's, four E's, four G's and H's?

(Exhibits handed.)

Q. Did you say you examined the records that

were in the possession of Mrs. Fannie Orsen at that

time ? A. Yes.

Q. I hand you Respondent's Exhibit four E's

and ask you if this is one of the exhibits that you

—

one of the records that you looked at?

A. I would say that I looked at it, but I didn't

IL
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do anything with it. I was interested in transactions

which occurred during the year 1945 and subsequent

to it, and I did observe that there were daybooks,

from sometime in the middle 1930 's up to date, but

I did not (internipted)

Q. You didn't use this book in your analysis?

A. No.

Q. I hand you Respondent's Exhibit four C's; it

purports to be a daybook, from January 1, 1942,

and ask you whether you used that or examined that

book?

A. (After examining exhibit.) Yes. Yes, I did.

Q. Will you tell us a little about the examination

of that exhibit—^book—the daybook? A. Yes.

Q. It's Exhibit four C's?

A. I found that this daybook consisted of a

series of income accoimts, single entiy record, in

which there was listed rental income, interest in-

come, dividend income and some sales of stocks.

There was also an annuity listed with the income or

payments received on that.

Q. The entries covered what period of time on

that book?

A. It says on the face of it from January 1,

1942, but I notice that certain assets were entered

prior to that. The Government annuity was acquired

in October 1934, and as I recall right now, I think

that was about the earliest date in here. It goes up

until 1950. There were entries in here as late as the

middle of 1950.

Q. Now, will you look over the entries for 1945
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and tell us what was recorded for those years—for

that year, '45 ?

Mr. Jones: Well, doesn't the exhibit speak for

itself? I object to this as unnecessary.

The Court : It doesn't seem necessary to me to go

into these entries.

Q. Can you tell us—all right, your Honor. Can
you tell us whether the Oregon Motor Stages 's stock

was recorded as being bought or sold in the year

1945 in that book?

A. It was not recorded in any way in this book.

I examined [481] this book particularly with that

in mind and found no entries in here regarding it.

Q. I hand you Respondent's Exhibit four B's

which pui^ports to be the—the photostatic copy of

the inventory of the estate, and ask you if you ex-

amined that and used that in your analysis?

A. Yes, I did. I examined this and I prepared

a statement of net worth of Mr. Bentson as at Jan-

uary 1st, 1945 and as at December 31st, 1945. I used

the values in the inventory of the estate for certain

assets whose values I was unable to obtain from any

other record. I also used entries in the daybook in

preparing that. In some cases they were cost figures,

and other cases there were sales figures for assets

sold later than 1945, and I used the sales figure as

the value of the asset in some cases.

Q. Did you have occasion to use Respondent's

Exhibit four H's, which has reference to the Gov-

ernment annuity in your analysis?
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A. I used the amount of the annuity—I got the

amount from the daybook rather than from this rec-

ord. I do not recall seeing this particular record,

but I noticed that the amount of payment was thir-

teen thousand six oh eight.

Q. That's on there.

A. Which was the same figure which I found

entered in the daybook as the cost, and I used that

figure in the net worth.

Q. And did you have occasion to use Respond- I

ent's Exhibit four G's, which purports to be the

bank account—savings bank account of Mr. Bent-

son? [482]

A. (After examining exhibit.) Yes, I did. I ex-

amined this bank account. I made a transcript of

all the entries in it from the beginning of 1945 un-

til the end. I used the balance at January 1, 1945

and at December 31, '45 in my net worth statement,

and I also used one of the figures appearing in

1946, the deposit there to (interrupted)

The Court: Speak loudly.

A. To determine the cost or rather value of one

tract of real estate. Mr. Bentson's daybook reflected

rental from a house and a garage at 1246 Hornby

(phonetic) Street. His last rental payment in the

daybook was, I believe, March 1st, 1946, and I found

a deposit in the passbook—savings account, of seven

thousand nine hundred twenty-four dollars eighty-

three cents on May 16, 1946. In the absence of any
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further information, I used that amount as the

value of the real estate at 1246 Hornby Street.

Q. Do you have your comparative statement

there, that you prepared? A. Yes, I do.

Q. Will you let me see it?

Mr. Picco : I want to have this marked.

The Clerk: Respondent's Exhibit four O's for

identification.

(Respondent's Exhibit 0000, witness Amos,

marked for identification.)

Q. I show you Respondent's Exhibit four O's for

identification, [483] and ask you to identify that,

if you may?

A. This is a comparative statement of net worth

of Louis R. Bentson, as at the beginning and end

of the year 1945, which I prepared on May 1st, 1952.

The information which I used in preparing it was

first, the entries in the daybook, covering the year

1945 and subsequently; I also used the inventory of

Mr. Bentson 's estate, and I used the savings ac-

coimt passbook. At this time, I believe that was all

that I used.

Q. What o]>ligations, if any, did you Tise on this

comparative state (interrupted)

A. I had—I had no record of any liabilities.

Q. And what did you do with the annuity?

A. I showed the annuity separately at the bot-

tom so that it could be either left in the total or

taken out of the total. The cost of the annuity in

1936 was thirteen thousand six hundred and eight
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dollars. In 1945, its v^lil-e would be considerably-

less, ]3ut I am not an actuary, and I couldn't deter^

mine it. The net worth, including the annuity at

cost, would be forty-eight thousand six hundred

thirty-four dollars six cents at the beginning of

1945, and fifty thousand five hmidred eighty-six dol-

lars twenty-one cents at the end of 1945. And sub-

tracting the annuity, the net worth would have

been (interrupted)

Mr. Jones: Now, wait a minute, I object to the

net worth for the simple reason that there is no

showing that he has all of the infonnation that

would go in and be necessary to make a net [484]

worth statement accurately.

Mr. Picco: If your Honor please (inter-

rupted)

The Court: The statement would show what it

shows as to sources, and the weight to be given

it would be another question. He may testify.

Mr. Picco: Yes, that is what I was going to

say. It might go to the weight of it. It certainly

compares with some of the statements (inter-

rupted)

The Court: Part of the (interrupted)

Mr. Picco: I'm sorry.

The Court: It is pai*t of the Respondent's the-

ory at least.

Mr. Picco: AVe move that into evidence.

Mr. Jones: I have the same objection that I

have noted—that there is no showing that (in-

tennipted)
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The Court: It will be received.

(Respondent's Exhibit 0000, witness Amos,

received in evidence.)

Q. (By Mr. Picco) : As yon were saying, if

you leave the annuity out of that comparative

statement, what is the net worth statement of Mr.

Bentson at the end of 1945, and at the beginning-

of 1945? A. (Examining Exhibit.)

Mr. Jones: As shown by that statement, you

mean?

Mr. Picco: Yes, as shown on this statement,

Respondent's [485] Exhibit four O's.

A. By leaving the annuity out, the net worth

at the beginning of 1945 would be thirty-five thou-

sand twenty-six dollars six cents; at the end of

1945, it would be thirty-six thousand nine hundred

seventy-eight dollars twenty-one cents.

Q. And what real property assets do you have

on that?

A. I have two tracts of real property; one was

described as his home in the inventory of the

estate, and contained the legal description, "Lot

one and two, block fifty-three." The value of that

was forty-two hundred dollars, as taken from the

inventory of the estate. Then I have a house and

garage at 1246 Hornby Street, which was reflected

in the daybook as rental property. The value of

that I took from a bank deposit, which appeared

shortly after the last entry for any rent in the day-

book.



602 Fred C. Niederkrome, et ah, vs.

(Testimony of Robert D. Amos.)

Q. That's all, the rest will show on there. I will

take these. [486]
* « 4f % «

Cross Examination *****
Q. (By Mr. Jones) : May I see the memoranda

that you first testified from?

A. (Memoranda produced) This is the first

sheet.

Q. Now, this memoranda would be typed up

from your memory of a conversation that you had,

is that correct? [507]

A. I took some pencilled notes at the time of

the conversation. That memoranda was typed up

two days later by using my pencilled notes and

my memory.

Q. But there was a couple of days elapsed be-

tween the taking it and the typing it up?

A. Yes, that's true; yes.

Q. Now, let me see also the first pencilled notes

—or the first memoranda you made at Mr. Royce's

interview—first interview with him. I would like to

see that other one again also, if I may.

A. (Producing memoranda and notes.)

Q. (After examining memoranda) Well, now,

in this interview you had with Mr. Bentson on the

3rd of January, 1949, he did tell you that he had

lived in British Columbia for about forty years,

and that he had spent ten years of it in mining

around Nome, didn't he? I would like to have

you look at your second paragraph there. (Memo-

randa exhibited.)
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A. You are right except for one point. He said

lie had lived there for the last forty years, and he

had spent ten years mining around Nome, which I

think was prior to the forty-year period, yes.

Q. But that he had spent time mining around

Nome ? A. Yes.

Q. And when he was asked whether or not he

was able to put up a half a million dollar collateral,

he said "yes," didn't he?

A. Yes, that's what he said. [508]

Q. He experienced some hard of hearing while

he was—while you were talking to him, and it was

a little difficult to conduct a conversation, wasn't it?

A. Y^es, as I recall, he was a little hard of hear-

ing.

Q. May I also see your first one with the inter-

view with Mr. Royce?

A. (Producing memoranda.)

Q. Now, this was dictated the day after you

had your conversation, wasn't it?

A. Well, it was typed by me the day after I

had the conversation, and it was based on notes

which I took at the time of the conversation.

Q. And in this, Mr. Royce informed you that

Mr. Bentson had received the same price he had

paid for the stock?

A. I am sure of that, yes, I would have to

—

yes. [509]
*****

Q. (By Mr. Jones) : Did he also explain to you

that Mr. Bentson's wife had got sick, and that the
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war was over, and Mr. Bentson wanted to get out?

A. Yes.

Q. He also told you at that time that Mr. Bent-

son had made eight or nine hundred thousand in

Alaska mining?

A. May I see that? (Paper handed.) Yes, he

did. [510]
* * * * *

Q. This was the sheet that you refreshed your

memory of from your conversation with Mr.

Xiederkrome? A. Yes, that is correct.

Q. (Examining document) Now, in this, Mr.

Niederkrome in this conversation also told you

that he expected to own the stock in Oregon Motor

Stages—had no capital—had given his note to Mr.

[511] Royce for fifty-five but—fifty-five thousand,

but that later, the ICC mled that he could not be

a stockholder? A. Yes.

Mr. Picco: That has been stipulated.

Mr. Jones: The stockholders—not the ICC part.

Mr. Picco: Yes, it has.

Mr. Jones: Oh.

Q. And he said also that he told you that the

stock was transferred to Mr. Schneider without

any gain to him? A. Yes.

Q. Now, do you recall in that conversation

whether he made a distinction between the time

when this stock was posted as collateral with ABC,
and after Mr. Bentson paid his note, and it was

subsequently then maybe pledged with Mr. Royce

for the remainder of the balance of that note be-
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cause the facts up to this point show that Bentson

was in the picture from July to September?

A. Uh huh.

Q. And then, that Mr. Royce—Mr. Mederkrome
sold his stock in '46, and that there was a period

between September of '45 and June of '46, when he

was still indebted to Mr. Royce, and that that may
have been the period that he was pledging his

stock for?

A. I didn't understand it that way from his con-

versation. I understood that he endorsed his stock

and gave it to Mr. Royce at the time it was ac-

quired in July, 1945.

Q. Well, from what you found out subsequently

from your [512] investigation with ABC, you

learned that the stock had been pledged with ABC,
didn't you?

A. Yes, but it could, at first, have been given to

Mr. Royce, and he could have turned it over to the

ABC.

Q. Well, in any event, there is no disposition

on your part to imply that the stock wasn't pledged

with ABC? A. Oh, no.

Q. Okay.

A. Mr. Niederkrome didn't know that it had

been pledged with them, and he had a good reason

that he had given his stock to Mr. Royce.

Q. Well, now, that's your opinion of the matter,

isn't it?

A. Yes, but he did say that he didn't know that
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it had been pledged with ABC, he admit (inter-

rupted)

Q. Did he say that? A. Yes.

Q. Did he tell you that it hadn't been pledged

with ABC?
A. May I look at that again ? I am pretty sure

that he did. (Document exhibited.) Well, he said

he did not know whether stock was put up as col-

lateral with ABC.

Q. Well, now, this was—this meeting was in '51

—that was six years after the event, wasn't it?

A. Yes.

Q. Did he get out any records while he was

talking to you? A. No. [513]

Q. He was just talking from memory to you?

A. Yes.

Q. (Examining document) Now, was not your

testimony on direct examination that the loan of

three hundred and fifty thousand that Mr. Nieder-

krome stated was made to—was made by ABC to

Oregon Motor Stages?

A. Yes, he said that he thought it was.

Q. Yes, he thought it was in here. Now, that

was six years after the transaction took place, and

he didn't refer back to any documents or anything

when he was talking to you?

A. No, he did not.

Q. Now, could not that possibly have been that

what he said was he thought the loan was paid,

rather than made by ABC—or by the corporation

to ABC?
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A. That wasn't my understanding.

Q. Well, could you have misimderstood him on

that point, possibly?

A. May I look at that a moment again?

Q. Yes, you may.

A. I think not, l^ecause following that, he did

make the statement regarding the repayment, to

the effect that he did not know how or when the

loan is repaid.

Q. You typed this up after your conversation,

didn't you?

A. Yes, I ty]^ed it on the—that's January 16

—

I typed it the same day. [514]

Q. But you typed it subsequent to your talk

with him? A. Yes, uh huh.

Q. And there is a possibility that you could

have misunderstood him there, isn't there?

A. Well, just a moment, I might look at my
original notes that I made right at the time.

(Checking notes.) No, my original notes, I have

two statements, that he does not know how or

when the loan was repaid—probably an obligation

to the corporation, and following that, he thinks

the loan was to the corporation.

Q. But he never categorically said so—that it

was to the corporation?

A. Oh, he just said he thought it was, yes.

Q. Yes, and then, we said it was a long time

after the events? A. Yes. [515]
*****

Q. Let me see this one now, please? (Document
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handed.) (Examining document.) Now, on this

net worth statement that you prepared for Mr.

Bentson, you had nothing to work with in doing

that except such records as you got from his niece ?

A. That's true. That included the inventory of

the estate.

Q. Yes, but you had never talked to Mr. Bent-

son about what his assets were, and try to secure

a list of those from him?

A. I had attempted to.

Q. Well, you didn't get any, did you? You
didn't have any?

A. He would not give us the information.

Q. You didn't have them, that is my question?

A. No.

Q. And you don't know what his worth was in

1945 at all?

A. No, except as his records reflected, his day-

book and passbook.

Q. That was all built backwards from 1950 with

such information as you got from the niece, and

the inventory?

A. The daybook, of course, was examined in

1952, but the information in it was recorded from

about ]936, up through 1950.

Q. Yes, but you had to assume that that was

the only records that he had that recorded his

transactions when—that and the inventory and the

bank statement and the annuity?

A. True enough. I didn't know whether there

could have been other records. [518]
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Q. There could have been other records, and

there could have been assets not reflected there?

A. Quite true.

*****
DONALD D. NICHOLSON

a witness called on behalf of the Respondent, first

having been duly sworn, testified as follows:

The Clerk: Will you please state your name
and address for the record?

The Witness: Donald D. Nicholson, Portland,

Oregon.

The Clerk: That is N-i-c-h-o-l-s-o-n, or how do

you spell it?

The Witness: Correct. [519]

Direct Examination

Q. (By Mr. Picco) : What do you do, Mr. Nich-

olson? A. I am an Internal Revenue Agent.

Q. How long have you been an Internal Reve-

nue Agent? A. Since October 8, 1945.

Q. Did you assist Mr. Amos in the examination

and investigation of the income tax liability of

Mr. Royce and the other Petitioners in these pro-

ceedings? A. I did. [520]
*****

Q. Now, Mr. Nicholson, did you hear Mr. Amos
testify today? A. Yes.

Q. Did you hear him testify as to interviews

with Mr. Bentson, Mr. E. Royce, Mr. Schneider,

Mr. Jacob? A. Yes.

Q. Were you present at those interviews?
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A. Yes.

Q. If asked the same questions as to what trans-

pired at those conferences or interviews, would your

answers be substantially the same as Mr. Amos'

answers? A. Yes, sir.

Q. Would you verify the account of what trans-

pired—Mr. Amos' account of what transpired at

those conferences? [521]

A. By the use of notes, I could. [522]

E. ROYCE
a witness recalled by the Respondent, assumed the

stand and testified as follows: [527]
* * * *

Cross Examination* * * * *

Q. (By Mr. Jones) : Now, there is one other

question I want to ask this witness that goes back

to the partnership accounts while I have him on the

stand. Wlien you were—^when your wife Dora

was cashing some of these distribution checks, did

the tellers ever require your signature?

A. Yes, they did.

Q. Would you sometimes be with her at the

window at the time?

A. Most of the time, because those checks were

large amounts and she didn't feel that she wanted

to be alone. [535]

Q. Do you know whether or not she ever—or

whether the deposits in her accoimt were made from

her distributions? A. Yes, they were.
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Mr. Picco: Now, if your Honor x)lease, we have

no other witnesses, but I do have an exhi}>it that I

want to introduce at this time. It is Res])ondent's

Exhibit A for identification. It has been stipulated

that it is a true and correct copy of the meeting of

the Executive Committee of American Business

Credit Corporation, the parent company, in which

the loan— the application loan for three hundred

and fifty thousand dollars was acted upon and con-

sidered. There is going' to—the objection to this in-

strument will be given by Mr. Jones. I want to

move it into evidence, and I would like to state my
groimds, your Honor.

The Court: Tell me again exactly what it is?

Mr. Picco : It is a copy of the minutes of a meet-

ing of the Executive Committee of American Busi-

ness Credit Corporation; the Delaware corporation,

that is the main coi-poration. It owned the subsid-

iary corporation, American Business Credit Corpo-

ration, Portland, held on Jime 20, 1945, at its offices

in New York, and it [536] refers to the application

for loan of three hundred and fifty thousand dol-

lars, and it was acted upon and considered at this

meeting, and we have (interrupted)

The Court : This is by the parent company ?

Mr. Picco: That is correct, and it is duly certi-

fied by the Custodian of the records. As you remem-

ber, it has been stipulated into evidence that the

Portland corporation was dissolved, and the records

were transferred to the parent corporation. This is

a part of the negotiations phase of the stock ques-

tion. Section 115G. It is an integral part of those^

—
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of the records of the lending institution. We have

stipulated, and there is in evidence, other exhi])its

which make up the rest of that file from the lending

institution. We have Exliibit 1, which is the joint

note signed by the Petitioner, Ezra Royce and L. R.

Bentson. We have Exhiint B, which is the check by

American Business Credit Corporation, made pay-

able to L. R. Bentson and Ezra Royce for three

hundred and fifty thousand dollars, and the money

comes from the New York office to the Portland

office. Exhibit C, the invoice dated July 17, 1945,

showing Oregon Motor Stages paying finance

charges to George W. Davidson, of American Busi-

ness Credit, in the amoimt of four thousand three

hundred and fifteen dollars and seven cents—Ex-

hibit D, which is a cash receipts report of American

Business Coi*poration, showing receipt of this four

thousand three himdred and fifteen dollars and

seven cents, and referring to the E. Royee and

L. R. Bentson account. Respondent's Exhibit E,

which is a cash receipts repoi-t of American Busi-

ness [537] Corporation, showing a receipt of three

hundred and fifty thousand dollars, reference,

E. Royce and L. R. Bentson accoTm.t. We have Re-

spondent's Exhibit F, bank accoimt of American

Business Credit Corporation, the parent office, home

office. New York, sho^^^ng deposit by the Portland

branch, Americ^an Business Credit Corporation to

the account of the American Business Corporation,

parent corporation, September 17, 1945; and we

also have Exhibit Gr, the account, "Royce and Bent-

son" on the ledger sheet of American Business

I
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Credit, Portland. All of these are part and partial

to the files of the lending institution, and I move
the admission of this document, Respondent's Ex-

hibit A, for identification on that ground.

Mr. Jones: I would Hke to be heard on that, ]3e-

cause we strenuously object to its admission in evi-

dence on the ground that it is incomi)etent, irrele-

vant, immaterial, and purely hearsay. These other

documents that he meant—mentioned where there

were payments back and forward, we had no objec-

tion to and consequently were quite willing to assist

the Govermnent by admitting them and i)utting

them to no troul^le. Here, there is an affidavit by a

person who was not an officer of the corporation at

the time the affidavit—at the time the transaction

took place, he was the Secretary at the time the affi-

davit w^as made—he—certifies to that affidavit

—

through that affidavit that thC' photostat there is a

true copy of minutes of a certain meeting. Those

minutes, however, report a report of Mr. Davidson

who is dead. There is no showing that Mr. Royce or

Mr. Jacob or Mr. Bentson or anybody else was back

east. [538] There is no e^ddence that they were

there; that they knew what Mr. Davidson was say-

ing. The affidavit, the report of Mr. Davidson, at

that Executive Committee in the east was the pur-

est kind of hearsay. He was the Manager out here

trying to get a loan through. And we weren't—no*

party—no purchaser was there being reioresented.

I want it clearly understood that I have stipulated

that I have no olijection to the authenticity or to the

identity of this thing, but I have strenuous objec-
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tions on the grounds of materiality and hearsay.

I would like to just cite a sentence or two from two

cases. They are—one is a Federal case, one hundred

and forty Federal, three eighty-five, on page 402,

which states, "that the records of a private corpo-

ration are not comi>etent evidence against third per-

sons to establish their relation of stockholders to

the corporation, or to approve the contracts between

them and the corporation, in the absence of proof

of theii' knowledge—the third person's knowledge,

and a set to the minutes," and that is the case of

Hanison versus Remington Paper Company. I will

also cite, and I have several here, but I will only

cite the two of them—the case of Morrow West

(Phonetic) versus some corporation—I can't read

the name of it, in second Southern forty, at page

forty, in which it says, 'Hhe books of a coi-poration

are admissible against the company and its members

only on the principle that they are admissions.

They are not evidence against strangers." And here,

it is the purest kind of hearsay, with none of these

people there whom he seeks to bind or to charge

with whatever is in those minutes. Fui*thermore, I

point out [539] in the affidavit, that in paragraph

six of the affidavit, the gentleman who made it, at-

tempts to state something about a loan when the

affidavit ])ears the date of 1955, the 21st day of

April, about something that happened ten years be-

fore, when he wasn't present or knew anything

about it. And for that reason, I think it is the pur-

est hearsay. We object to the photostat and to all

parts of the affidavit, insofar as they state facts.
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Mr. Picco: We also have authorities for that

proposition, basically, and very soundly, it is part

of the records of the lending institution, and it has

genuineness and reliability because of that. It is

very clear from reading that that they acted and

considered the loan application, and I think it is

very material to the case, and I think it is admissi-

ble under the authorities.

The Court: The objection is overruled; the docu-

ment may be admitted. Exhibit A.

The Clerk: Admitted?

The Court: Admitted.

(Respondent's Exhibit A received in evi-

dence.) [540]
*****

AUGUST WEISTCK
a mtness called on behalf of the Petitioner, first

having been duly sworn, testified as foIIoavs :

The Clerk : Will you please state your name and

address for the record, please ?

The Witness: August Wenck. [542]

The Clerk: Will you spell your name, please?

The Witness: W-e-n-c-k. 902 Madison Street,

Seattle, Washington.

Direct Examination

Q. (By Mr. Jones) : Mr. Wenck, how long have

you lived in Seattle? A. Since 1932.

Q. What is your occupation in Seattle?

A. I am Manager of the Seattle Yellow Cab

Company.

Q. And were you connected with the Seattle
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Yellow Cab Company prior to 1944? A. Yes.

Q. Was it a corporation then? A. Yes.

Q. Aiid liquidated?

A. Al}out that time.

Q. In the middle of 1944. I am not going into

tlie exact (interrupted)

A. I am not sure that that is the exact date.

I don't have that with me. But it is about at that

date.

Q. All right, and was there a liquidation meeting

in Seattle of the stockholders of that company?

A. Was there a meeting?

Q. Liquidation meeting—when it was dissolved?

A. Yes. [543]

Q. Was Mrs. Dora F. Royce present?

A. Yes.

Q. And Mr. Royce? A. Yes.

Q. Mr. E. Royce, Mr. B. Royce? A. Yes.

Q. I believe Mrs. Isabelle Royce was there?

I don't know, but anyway (interrupted)

A. I don't think so; I can't remember.

Q. The three that I mentioned ? A. Yes.

Q. You were there? A. Yes.

Q. And they were stockholders in the company

at the time? A. Yes.

Q. They turned in their stock? A. Right.

Q. A partnership was formed? A. Yes.

Q. Xow, then, you have at all times, since this

partnership, been its Manager? A. Yes.

Q. And does the partnership regard Mrs. Dora

F. Royce as a bona fide partner?
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A. Oh, yes. [544]

Q. Always has? A. Yes.

Q. Does she do any work for the paHnership?

A. She gives me lots of help and assistance

whenever she is in Seattle, and I am always glad to

have her \dsit Seattle.

Q. How frequently does Mr. Royce come to

Seattle? A. Not very often.

Q. I am talking of E. Royce?

A. I assumed you were.

Q. Yes, A. Not very often.

Q. And is her time in Seattle somewhat equiva-

lent to his time?

A. Well, I think she gets up therei a little

oftener than he does.

Q. What kind of work does she do when she is

there ?

A. Well, she helps in a general way, in doing

some checking on drivers, and concessions, and re-

ports to me what she sees in cab acti^dties around

town, when she is there, at department stores, ho-

tels, and things like that.

Q. Has she ever had conferences with you con-

cerning the company ?

A. Always reports to me every time she is there.

Q. And did wshe ever discuss policy with you?

A. Well, she reports incidents like when a cab

is dirty, or a [545] driver isn't tidy, or some dis-

courteous part on the part of a driver, or someone

else, a starter, why, she has no hesitancy telling me
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about it, giving me the time and the place that it

occuiTed.

Q. I have requested you to bring do^vn some dis-

tributions of dividends checks, did you biing them?

A. Yes, I have them here.

Mr. Jones : I would like to have two packages of

checks marked as exhibits.

(Petitioner's Exhibits 43 and 44, witness

Wenck, marked for identification.)

Q. Now, then, does—is there a partnership in

there for Eunice Royce, represented by E. Royce,

trustee'? A. That's right.

Q. And does it g^t distributions?

A. It does.

Q. Is that regarded as a valid partner in the

thing? A. Absolutely.

Q. Do they get distribution—does the trustee get

distributions for Eunice? A. That's right.

Q. Are those checks also here? A. Yes.

Q. I am going to hand you first. Exhibit number

43 for identification, and ask you if this is the group

of checks for 1945, through 1949, that are the dis-

tribution checks made to Mrs. Dora F. Royce?

A. These checks are made to Mrs. Royce.

Q. Are they her distributive share?

A. Yes.

Q. Where are the 1944 checks? Were you able

to find them?

A. No, and I don't think you \rill find the '48 's

in here. In fact-, I know you can't. We tried very

hard the other day to locate tliem.

I
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Q. Oh, aren't the '48 's there?

A. The '48 's are not in there.

Q. And the '44's'? A. That's right.

Q. Is that all the checks you could find ?

A. This was from May 31st, '45. We could find

them if we wanted to tear the place aioart a little

more, 1>ut it was quite a job to get those.

Q. All right, were all of the distril>utions shown

on her—on the books of the company (inter-

rupted) A. Oh, yes.

Q. made to her? A. Oh, yes.

Q. By checks similar to this? A. Yes.

Q. I am handing you herewith Exhibit num-

ber (interrupted)

The Clerk: Petitioner's Exhibit 44 for identifi-

cation.

P Mr. Jones : I would like to offer Exhibit 43 first,

in [547] evidence.

Mr. Picco: I have no objection, your Honor.

The Court: It may be received.

(Petitioner's Exhibit 43, witness Wenck, re-

ceived in evidence.)

F Q. (By Mr. Jones) : Now, I would like to hand

you here. Exhibit nmnber 44 for identification, and

ask you to please state what that is?

^ A. These checks are made payable to E. Royce,

trustee, and credited to the account of E. M. Royce.

Q. Now, does that represent this Eunice interest

in the partnership?

A. Eunice Royce, and her name now is Mrs.

Dodge.
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Q. Mrs. Dodge? A. Yes.

Q. Aiid those are in disti-ibution of her (in-

terrupted) A. Interest in the partnership.

Q. Xow, are there any missing checks over the

years (interinipt^d)

A. '48 's are also missing from that gi'oup, I

think.

Q. aVnd what about '44?

A. That same period, I think—^May 31st, '45.

Q. Any distri1)ution sho\^^l l)y the books in evi-

dence—^^vere they actually made by similar checks?

A. That's right. There is a record of every one

of those [548] checks.

Q. Is her interest recognized the same as Mrs.

Royce's, as a bona fide interest in the company?

A. She's a pariner.

Q. And you at all times recognize her and imder-

stand her to l>e a partner? A. Positively.

Q. Now, in (intennipted)

The Couri: Are you offering 44? Ai'e you offer-

ing tJhe '44 checks?

Mr. Jones : Oh, yes, I am offering 44.

The Clerk: Was 43 admitted?

Mr. Jones: And we offer 44.

The Clerk: Now just a minute.

The Couri: It is admitted.

(Petitioner's Exhibit 44, witness Wenck, re-

ceived in evidence.)

Q. I would like to know, in 1945, if anybody

every—ever contacted you with respect to becoming
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an investor in the Oregon Motor Stages, an Oregon

corporation? A. Me, you mean?

Q. Yes. A. Yes.

Q. AVlio contacted you with respect to buying

stock in that company? [549]

A. Mr. E. Royce.

Q. Has the Yellow Cab Company of Seattle,

during the period 1949 on— 1944 on, shown any

losses? 1944 on to date, shown any losses?

A. Definitely for the past two years it has shown

losses.

Q. Have these two accounts of Dora F. Royce

and Eunice Royce been charged mth their share of

those? A. Oh, yes.

Mr. Jones : You may cross examine.

Mr. Picco: I have no cross examination, your

Honor, except I do want to point out, just for your

information mthout having to go into the record

that the Petitioner's Exhibit 43, which are the

checks going to Dora F. Royce—everyone of them

on the reverse side, has been endorsed in blank to

Ezra Royce^—endorsed in blank to Ezra Royce.
*****

F. C. NIEDERKROME
a witness recalled by the Petitioners in rebuttal,

testified as follows:

Direct Examination U>^^'\

Q. (By Mr. Jones) : Will you kindly explain

how your stock is pledged—both—could ]>e pledged

both to ABC and to Mr. Royce, if it was pledged to

Mr. Royce?
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A. I don't think (interrupted)

Mr. Picco: Will you state that question again?

Q. Will you kindly explain how your stock hap-

pened to be pledged both to ABC and Mr. Royce,

if it was pledged to Mr. Royce?

A. Of course, originally it was pledged to ABC,
in July; then when the Oregon ]\Iotors paid the

loan, I may have pledged it to him after that date.

Q. Now, you are talking about your Oregon

Motor stock, during the time you were a stock-

holder ?

A. Yes, after the time I—after Jime of 1946.

Q. Did you talk to the Revenue Agents along

in 1950 or '51, wherever it was—did you get any of

your records out to look up and see exactly what

the transactions were? A. No, I didn't.

Q. You were talking solely from memory then?

A. That's right.

Q. Giving them your recollection the best as it

was without refreshing it? A. Yes.

Q. Now, did you ever tell any Revenue Agent

that the loan was—of three himdred and fifty thou-

sand was made to the Oregon Motor Stages? [551]

A. I don't think so. I think what I told them

was that the payment was made by the Oregon

Motor Stages.

Q. At least you have no recollection of ever

attempting to leave such an intention, such an im-

pression as that?

A. No, as a matter of fact, I don't remember

that they asked me that question.
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Mr. Jones : You may cross examine.

Cross Examination

Q. (By Mr. Picco) : Mr. Niederkrome, you—

•

now, you say that you pledged the Oregon Motor

Stages' stock twice?

A. After the loan was paid, the certificate came

back to me, but I was indebted to Mr. Royce. If I

pledged it at all to him, I pledged it to him as a

loan on which I was obligated.

Q. Mr. Royce was— waited— waited for the

pledge on his loan—^his loan was back in July 2,

1945, wasn't it? A. That is right.

Q. But he accoromodated you when he pledged

—when you pledged it over on the other loan of

three hundred and fifty thousand dollars?

A. I pledged along with the other stockholders

on the ABC loan.

Q. Then when the three himdred and fifty thou-

sand dollar loan was paid up, why, it ]>ecame a col-

lateral for the loan that you had taken out for-

merly from (interrupted) [552]

A. That would be the time, if I pledged it at all

as collateral. I can't ever remember them, and I

can't remember stating that I had pledged it.

Mr. Picco: That's all, your Honor.

Redirect Examination

Q. (By Mr. Jones) : That, however, in any

event, was an actual purchase of stock on your

own responsibility?

A. That's right. [553]
« * » * -x-
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A. L. SCHKEIDER
a ^vitness recalled by the Petitioners, in rebuttal,

testified as follows:

Direct Examination

Q. (By Mr. Jones) : Will you come back, Mr.

Schneider. You can answer this question right there

if you want to. In your pledging of your stock,

what stock did you pledge to Mr. Royce?

A. The stock that I pledged to Mr. Royce was

the fifty-five shares that was purchased from Mr.

Niederkrome when the ICC asked him to divest his

interests.

Q. And not your fifty shares you originally

purchased? [555]

A. The first fifty shares that I purchased was

never pledged to Mr. Royce.
*****
Mr. Picco : We have a stipulation here. It is not

in my handwriting. I know the matter of fact of it,

but I vjiW try to read it, for what it's worth. "It is

stipulated between the parties by their respective

counsels that the fair market value of the common
capital stock of Aldergold Copper Company was

seven and a half cents per share in each of the

years 1947, 1948 and 1949," now, that is what we

settled on—"and in detennining what income if any

E. Royce received from that source in said year,

that value may be used. It is further stipulated that

testimony may be taken by deposition to determine

the nmnbcr of such shares E. Royce received in each

of those years, if any. It is further stipulation

—
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stipulated that Petitioner— that Petitioners— that

petitions of E. Royce may be amended in such man-

ner as necessary to conform them to the proof."

That means we will need a deposition. Outside of

that, I think the case is completed. [556]
* * * * -x-

[Endorsed] : T.C.U.S. Filed June 9, 1955.

[Endorsed] : No. 15724. United States CouH of

Appeals for the Ninth Circuit. Fred C. Nieder-

krome, E. Royce, Dora F. Royce, Ezra Royce,

B. Royce, Estate of Isabelle H. Royce, Deceased,

B. Royce, Executor, Robert T. Jacob, Agnes C.

Jacob, Albert L. Schneider and Bertha Sclmeider,

Petitioners, vs. Commissioner of Internal Revenue,

Respondent. Transcript of the Record. Petitions tO'

Review Decisions of The Tax Court of the United

States.

Il
Filed: September 16, 1957.

Docketed: September 26, 1957.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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In the United States Court of Appeals

for the Ninth Circuit

Docket No. 15724

Fred C. Niederkrome ; E. and Dora F. Royce ; Ezra

Royce; B. Royce; Estate of Isabelle H. Royce,

Deceased, B. Royce, Executor; Robert T. and

Agnes C. Jacob; Albert L. and Bertha Schnei-

der, Petitioners,

vs.

Commissioner of Internal Revenue, Respondent.

STATEMENT OF POINTS ON WHICH
PETITIONERS INTEND TO RELY

Come now the petitioners, by their attomeys

Louis Eisenstein, Randall S. Jones, and Eberhard

P. Deutsch, and hereby state that they intend to

rely on the following points in these proceedings on

appeal from judgments of the Tax Court of the

United States:

The Tax Court of the United States eiTed:

(1) In holding and deciding that an amount paid

in 1945 by Oregon Motor Stages to L. R. Bentson

in retirement of all the stock held by L. R. Bentson

in Oregon Motor Stages, and that certain incidental

disbursements paid by Oregon Motor Stages in the

same year, constituted distributions taxable as divi-

dends to the individual petitioners and the deceased

Isabelle H. Royce.

(2) In admitting into evidence respondent's Ex-
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liibit A, which purports to be a copy of the minutes

of the Executive Conmiittee of American Business

Credit Corporation, a Delaware corporation, held on

June 20, 1945, certified by the treasurer and assist-

ant secretary of the said coi^poration.

(3) In holding and deciding that the petitioner

Ezra Royce was taxable for the years 1944 through

1947 with respect to tlie income of a partnership,

doing ])usiness as Yellow Cal) Company in Port-

land, Oregon, which was distributable to his wife

Dora F. Royce.

(4) In holding and deciding that the petitioner

Ezra Royce was taxable for the years 1945 through

1947 with respect to the income of a partnership,

doing business as Yellow Cab Company in Seattle,

Washingi;on, which was distributable to his wife

Dora F. Royce.

(5) In holding and deciding that the petitioner

Ezra Royce was taxable for the years 1945 through

1947 with respect to the income of the said partner-

ship, doing business in Seattle, Washington, which

was distributal>le to a trust for the benefit of his

daughter Eunice M. Royce.

(6) In holding and deciding that, the petitioners

Ezra Royce and Dora^ F. Royce were taxable for the

years 1948 and 1949 with respect to the income of

the said partnership, doing business in Seattle,

Washington, which was distributablei to the said

trust.

(7) In holding and deciding that the smn of

$20,000 advanced by Hippodrome Amusement Com-
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pany to the pcftitioner Ezra Royce in 1945 was tax-

able to him as a dividencL

(8) In that its opinion and decisions are not

supported hy but are contrary to the evidence and

its findings of fact

(9) In that its opinion and decisions are con-

traiy to law and the Commissioner's regulations.

/»/ LOUIS EISEXSTEIX,
/s/ RANDALL S. JONES,
/s/ EBERHARD P. DEUTSCH,

Counsel for Petitioners.

Adcnowledgment of Service Attached.

[Endorsed]: Filed Sept. 26, 1957. Paul P.

O'Brien, Clerk.

[Title of Court of Appeals and Cause.]

STIPFLATIOX

It Is hereby stipulated and agreed by and be-

tween counsel for the respective parties, subject

to the approval of the Court, that the documents

and exhibits included in the transcript of the con-

solidated record in the cases on review need not be

printed, and that the aforesaid documents and ex-

hibits not incorfKirated in the printed record shall

be eonsiderf^ for all purposes as a part of the

printed record herein and may be referred to by

counsel in their rffsyiective briefs and on oral argu-

ment; or reproduced in whole or in part in an ap-

f>endix to their briefs; and considered by the Court
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with The jv^me fol^^e ai">d ofPe^ct as if acniallr iii-

>.;dod in the priiit^xi reev^^rd cm irview fil^ hereon,

s LOriS EISEXSTEIX,
Coimssel for Petitioi>er.

>^ CHAKLES K. KTOR
Assdsi5mt Attoniev l>eiiej^.

Counsel for R-esyK^^dent.

[Endorsed]: Filed Sept. 2t\ la^T, Psml P,

O'Brien, Clerk.

[Title of Conrt of Ap|vals and Canse,]

PESIOXATIOX OF COXTENTS OF
RECORP OF PRIXTTXO

Petitioners hereby desipiate for priutii^r tfct>

following \v\rt^ of the re(\>rd in the aK^vo-entitiM

- nnses material to the cvaisitieration of the poti-

ons for review:

1. Pvvket entries of all pnvetxlinirs before the

\vx Conrt

2. Plt\^din<:rs K^fore the Tivx C^Mirt. ns follows:

1^:0 Petitions, inelndinir annexiM i\^pies of

otivvs of det^oieneies,

vb"^ Answers.

;v lntrivi\u*tory par:\irr;\ph of Stipulation of

aots t^U\i on M:iy 14, UVm; ^XYrac^Taphs nnnily^r»\i

lU 12, i:l 14, ir\ IS, 22, 2;^ 24, and 25 of said

Stipnlation of Fads: and the two 'jxarai^rapbs
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headed "Exhibits," appearing immediately after

paragraph 43, of said Stipulation of Facts.

4. Supplemental Stipulation of Facts filed on

June 1. 1955.

5. Portions of the official transcript of the con-

solidated proceedings before the Tax Court, as

foUows

:

* * * * *

6. Memorandimi findings of fact and opioion of

the Tax Court.

7. Decisions of the Tax Court,

8l Petitions for review.

9. Statement of joints on which petitioners in-

tend to rely.

10. Stipulation relating to documents and ex-

hibits.

11. This designation of contents of record for

printing.

A LOUIS EISEXSTEIX.
/s/ RAXDALL S. JONTS,
/s/ EBERHARD P. DEUTSCH.

Counsel for Petitioners.

Acknowledgment of Service Attached.

[Endorsed]: Filed Sept. 26, 1957. Paul P.

O'Brien, Oerk.
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REPLY BRIEF FOR PETITIONERS

We respectfully submit that the respondent's brief fails

to justify the decisions below. Indeed, his various conten-

tions confirm our view that the Tax Court has gravely erred

in sustaining the disputed deficiencies. We will now exam-

ine the respondent's arguments in order to focus on the

precise differences between the parties.

I. Oregon Motor Stages

1. In so far as section 115(g) is concerned, the respond-

ent's entire case rests precariously on an alleged conspiracy

in tax avoidance. According to the respondent, ''the tax-

payers evolved a plan to acquire complete ownership of



Oregon Motor Stages, whose stock was worth $750,000, by
using $350,000 of Stages' surplus as part payment. This

was accomplished by setting up one Bentson as a straw'

man, an ostensible borrower of $350,000 from ABC and an

ostensible stockholder in the corporation." (Resp. 36.

See also id. 43, 48.) As the respondent seems to realiza.

(Resp. 43, 48), this accusation necessarily presupposes that

the five petitioners entered into an anticipatory plot to^

avoid income tax. For, obviously, there was no sense in

resorting to Bentson as a "straw" except as a means of

escaping the dividend tax on a quick redemption of the 350

shares. Unless the petitioners, well in advance, delib-

erately set out to divert an impending tax on a contem-

plated distribution, the deception with which they have i

been charged served no function whatever. Even the re-

.

spondent has been unable to supply any other possible

.

motive for the scheme which he has imputed to the petition-

ers via Bentson. By the same token, then, the respondent's

argument completely breaks down. The record does not

contain the least suggestion of intrigue or machination in

tax avoidance. Nor did the Tax Court at all intimate that

the petitioners were animated by any such motive. In,

short, in order to sustain substantial deficiencies the re-

1

spondent has simply conceived some sort of elaborate plan

which lacks any discernible purpose.

2. Quite apart from this alleged plot without purpose,

the respondent's argument has little to commend it. The

respondent concedes that there is evidence, given by all five

petitioners, ''that Bentson took an active part in the pur-

chase of the stock and the negotiations for the loan from

ABC." (Resp. 45.) However, the respondent then attempts

to bypass the evidence. ''That Mr. Bentson did not par-

ticipate in the events leading up to the negotiation of the

loan," he declares, ''is apparent from the statements of the

taxpayers to the revenue agents prior to the trial herein,

from the records of ABC and from the fact that negotia-

tions for the loan were made prior to the time Bentson even



arrived in Portland, thus making it physically impossible

;

for him to have submitted the application for the loan,

and/or to have participated in the negotiations." (Resp.

145-46.) In other words, the respondent relies essentially

on three specific items as reasons for ignoring Bentson

despite the positive, detailed testimony of the five petition-

ers. The three items are Bentson 's alleged arrival after

the loan was negotiated, the evidence of the revenue agents,

and Exhibit A. Since we have fully examined the first item

in our prior brief, it seems unnecessary to reappraise it.

I In holding that Bentson could not have participated in the

negotiations, the Tax Court simply became entangled in an

imaginary difficulty of its own making. (Pet. 38-39.) The
respondent has noticeably made no effort to indicate other-

.wise. He has been content to repeat what the Tax Court

erroneously surmised. (Eesp. 47.) Therefore, we turn to

the remaining two matters on which the respondent relies

:

; the testimony of the revenue agents and Exhibit A.

3. Two agents testified on behalf of the respondent.

They were Robert D. Amos and Donald D. Nicholson. (R.

577, 609.) Nicholson merely stated that his answers would

I be "substantially the same as Mr. Amos' answers." (R.

( 610.) Hence we need only consider the testimony of Amos.

As persuasive proof that Bentson ''did not take part in the

i negotiations leading up to the loan" (Resp. 37), the re-

spondent refers to Amos' summaries of his conversations

I

with E. Royce, Jacob, and Niederkrome during his investi-

gation. (Resp. 45-47.) The respondent has managed to

find in Amos ' testimony far more than it reveals. At the

•same time he has been a good deal less than complete in

quoting and paraphrasing Amos' evidence for the benefit

; of the Court. "What has been omitted is not in accord with

what has been inferred.

On the basis of Amos' testimony the respondent says,

"E. Royce informed the revenue agents that the financial

arrangements with respect to the ABC loan were handled



by Jacob and McCollocb, the attorneys for the former stock-

holders." (Resp. 45.) "This statement," the respondent

then observes, *'is, of course, in marked variance with the

testimony given by E. Royce during the trial herein."

(Resp. 45, n. 4.) When Amos' testimony is read, the

"marked variance" is nowhere to be found. '\\Tiat E.

Royce stated to Amos he later stated in court. On direct

examination Amos testified (R. 583-584)

:

"A. On January 4th, 1949, Mr. Nicholson and I in-

terviewed Ezra Royce at his office at the Yellow Cab
Company regarding the stock transaction in Oregon
Motor Stages.

Q. AMiat did he have to sayf At that time?
A. Well, he explained that Mr. Bentson obtained a

loan from the American Business Credit Corporation.
We asked him what collateral was put up. He said that
he didn't remember who put up the collateral, and he
referred us to Claude McColloch and Robert Jacob,
who, he said, were the attorneys who handled the
transaction.

Q. Did he say anything about the arrangements for
the loan? Did he say who, if anybody, had anything
to do with that?

A. I will have to refresh my memory. I am not sure.

Q. Just go ahead and look at your notes—as much as
you desire.

A. All right. (Referring to notes.) Regarding the
arrangements for the loan, he stated that Claude
McColloch and Robert Jacob were the attorneys who
handled the arrangements with the loan.

Q. Would you tell us about his attitude in the inter-

view?
A. He was cooperative. He did not furnish us many

details. He did refer us to Mr, Jacob for further
information."

On cross-examination Amos produced the memoranda
of his conversation with E. Royce, and further testified

as follows (R. 603-604)

:

"Q. Now, this was dictated the day after you had
your conversation, wasn't it?



A. Well, it was typed by me the day after I had the
conversation, and it was based on notes which I took
at the time of the conversation.

Q. And in this, Mr. Royce informed you that Mr.
Bentson had received the same price he had paid for
the stock?

A. I am sure of that, yes, I would have to—yes.*********
Q. (By Mr. Jones) : Did he also explain to you that

Mr. Bentson 's wife had got sick, and that the war was
over, and Mr. Bentson wanted to get out?
A. Yes.

Q. He also told you at that time that Mr. Bentson had
made eight or nine hundred thousand in Alaska
mining?

A. May I see that? (Paper handed.) Yes, he did."

We fail to see how this testimony proves that Bentson
was a ''straw" for the petitioners. We also fail to see how
this evidence in any way contradicts the testimony of E.

Royce or impairs his credibility. E. Royce told Amos
exactly what he stated at the trial—that Bentson obtained

the loan from ABC-Portland; that Bentson paid for the

stock; that Bentson received the distribution in redemption
of the stock; and that Bentson decided to dispose of his

stock after the war ended and his wife became ill. (Pet. 4-7,

43-44.) Although the respondent purports to give a fair

summary of Amos' testimony, all this is omitted in the

effort to find a '

' marked variance. '

' The respondent seems
to derive some comfort from E. Royce 's statement that

Jacob and McColloch "handled the arrangements with the

loan." Needless to say, E. Royce was only indicating that

the legal aspects of the loan were handled by the two attor-

neys who represented the buyers and sellers.

The respondent's next item of evidence through Amos
is the latter 's summary of his conversation with Jacob.

To quote the respondent once more, Jacob told Amos "that

his part in the loan negotiations was limited to introducing

E. Royce and Bentson to George Davidson, manager of



ABC-Portland, and that the loan negotiations were carried

on by them." (Resp. 45.) The respondent then admits

that Jacob told ''the same story" at the trial (Resp. 45)

—

and that story, of course, was that Bentson actively par-

ticipated in the purchase of the stock and the negotiations

for the loan. (Pet. 4-6, 33-34.) Again we are at a loss

to understand how Amos' testimony enables the respondent

to say that his view of the facts is supported by "the

statements of the taxpayers to the revenue agents prior

to the trial herein." (Resp. 45.) As Amos reported

the conversation in question, Jacob "explained that Mr.

Schneider and Ezra Royce had approached him, and

asked him to go in with them in buying the stock. He
said that he negotiated with the former stockholders,

and he said that he had nothing to do with Mr. Bentson's

purchase of stock. He said that he believed Mr. Royce

made the arrangements for that. He said that he intro-

duced Mr. Bentson and Mr. Royce to Mr. Davidson of

American Business Credit Corporation, and Mr. Bentson

then obtained a loan." At the time of the interview

Jacob did not recall "what collateral was pledged."

(R. 585.)

The respondent does not do better when he refers to

Niederkrome's so-called "admission" to the revenue

agents "that the taxpayers borrowed the $350,000 from

ABC." (Resp. 46.) Here, too, the respondent is desper-

ately foraging for some bit of evidence where none is avail-

able. And here, too, he has been markedly selective in

summarizing the testimony of his o^v^l witness. He fails

to mention what fails to sustain him. As in the case of

the evidence concerning E. Royce 's statements, we shall

now 'Supply what the respondent has omitted.

Amos testified that he met with Niederkrome more than

five years after the purchase of the stock, and that Nieder-

krome "was just talking from memory" without the aid

of any records. (R. 594, 606.) Niederkrome stated that

"he had never heard any discussion regarding Mr.



Bentson's interest" and that ''he knew Mr. Bentson
acquired stock;" but he did not recall ''why it happened,
and he said, as far as he knew, Mr. Bentson may still

own stock in the corporation." (R. 594.) Niederkrome
did not recollect "whether stock was put up as collateral

for the loan" by ABC-Portland, "but he did know that

a loan was obtained and he explained the general financ-

ing of the transaction. He said that the new group of

stockholders put up four hundred thousand dollars, and
they borrowed three hundred fifty thousand dollars."

(R. 594-595.)' Then Amos immediately corrected himself
in his next sentence. We quote this sentence, which the

respondent excluded from his brief : "He said he thought
that the loan was obtained by the corporation, and he did

not know how or when the loan was repaid." (R. 595.)

On cross-examination Amos several times repeated that

Niederkrome "said he thought" the loan was made to

the corporation. (R. 606-607.) Niederkrome later testi-

fied that when he met with the revenue agents, he spoke

solely from memory. He denied having stated that the

loan was made to the corporation. "I think what I told

them was that the payment was made by the Oregon
Motor Stages." (R. 622.)

Four conclusions emerge from this testimony. First,

after more than five years Niederkrome 's remembrance
of things past was understandably hazy — particularly

since his recollection was not refreshed by any documents.

Second, if Amos' testimony is correct, at most it indi-

cates that Niederkrome at the time erroneously thought

the loan had been made to the corporation. Third, the

respondent is relying on one sentence in Amos' testi-

mony, but it is the very sentence which Amos promptly

1 In paraphrasing these words—which Amos immediately abandoned—the

respondent subtly alters them to say that Niederkrome admitted "that the

taxpayers borrowed the $350,000 from ABC." (Eesp. 46.) Amos referred to

"the stockholders," not to "the taxpayers." At no time did Niederkrome

tell Amos that Bentson was not one of the stockholders. Nor did Amos ever

intimate that he did.
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abandoned. Furthermore, in paraphrasing that discarded

sentence, the respondent has revised it so that it har-

monizes with his desired conclusion.^ Fourth, the testi-

mony does not at all suggest that Bentson was a "straw."
Certainly Niederkrome's faulty recollection that the cor-

poration borrowed the money — assuming that Amos'
testimony was accurate — sheds no more light on Bent-

son than on any of the other participants. For that

matter, Niederkrome specifically told Amos what the re-

spondent significantly omits in his brief — that "Mr.
Bentson acquired stock" in the corporation. (R. 594.)

We conclude that nothing in "the statements of the

taxpayers to the revenue agents" impairs the testimony

of the petitioners. Our appraisal is fully reinforced by
the opinion below. Even the Tax Court did not consider

"the statements" as any kind of evidence in support of

the result which it reached. "The statements" of E.

Royce and Jacob, which the respondent now considers so

uniquely material, are not mentioned at all in its findings

of fact or in its opinion. (R. 221-244.) And Nieder-

krome's alleged "statements" are referred to in the find-

ings merely to indicate that, during his conference with the

agents, he "thought the corporation had obtained the

loan from ABC." (R. 232.) They do not enter into the

Tax Court's later analysis of the legal issues. In any
case, the Court did not understand Amos' testimony as

the respondent would now rea'd it in accordance wdth

his substantial alteration and omissions.

4. Exhibit A is the third item on which the respondent

heavily leans as potent proof that Bentson did not bor-

row the $350,000. See pp. 2-3, supra. We have argued

that Exhibit A was pure inadmissible hearsay, and that

in any event it had no probative weight alongside the ample
testimony under oath and subject to cross-examination.

(Pet. 45-57.) The respondent recognizes that Exhibit A

2 See note 1, supra.



was plainly inadmissible unless it duly qualified as a
routine business entry under the Business Records Act.

The exhibit failed to qualify for three basic reasons:

(1) despite the petitioners' objections, the respondent
did not provide the necessary foundation for its admis-
sion (Pet. 48-50)

; (2) aside from the lack of foundation,

the exhibit was not inherently trustworthy (Pet. 50-53)

;

and (3) apart from these inadequacies, the exhibit did

not record any "transaction" within the scope of the

statute or in controversy here. (Pet. 53-55.) In the

light of our arguments the respondent makes several

answers. The first is that the taxpayers "admitted the

authenticity and identity of this document." (Eesp. 52.)

The second is that Exhibit A is trustworthy because
"corporate minutes are entries made in the routine

course of business." (Resp. 52-53.) Then the respondent
moves off in a third direction. "In any event," he

asserts, "assuming arguendo the correctness of all of the

taxpayers' contentions in this respect, the admission of

the exhibit was not prejudicial." (Resp. 53.)^ We now
consider these answers in the same order.

The respondent does not deny that he failed to lay

a foundation for the admission of Exhibit A. Instead

he contends that the argument directed to the lack of

foundation "is aimed at a point which has been already

conceded by taxpayers." (Resp. 52.) Again the respond-

ent is not too attentive to the record. The stipulation of

facts between the parties includes two special paragraphs

which carefully distinguish between Exhibit A and all

other exhibits referred to in the stipulation. (R. 213-214.)

The first of these two paragraphs states, "All the exhibits

herein mentioned, except Exhibit A, may be offered and

received in evidence at the trial . . . without further

3 The respondent states that the '
' main complaint about the exhibit appears

to be that the Commissioner failed to lay a proper foundation for its recep-

tion." (Eesp. 51.) Evidently the respondent has not entirely understood our

position. The argument concerning the lack of foundation is not the "main
complaint. " It is one of several serious contentions.
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identification or authentication; subject, however, to such

objections as counsel makes thereto at the trial on the

ground of competency, relevancy, or materiality. All said

exhibits (except Exhibit A) shall be considered as having

been offered and received in evidence in these cases un-

less objection is made thereto and the objection is sus-

tained." (B. 213.) The second of the two paragraphs

provides, "Exhibit A is not attached hereto. Said exhibit

may be offered in evidence at the trial . . . without further

identification or authentication, subject, however, to any

and all other objections as counsel may make thereto at

the trial . . .
." (R. 213-214.) Hence at the start of the

hearing all the mentioned exhibits, other than Exhibit A,

were deemed in evidence unless an objection was made
and sustained. In sharp contrast, Exhibit A was not

attached to the stipulation; it was not in evidence unless

it was offered and received; and, if offered, it was sub-

ject to any and all objections, including incompetency.

(R. 588.) Needless to say, a reservation of the right to

object for incompetency embraces hearsay.

In accordance w^ith the stipulation counsel for the

respondent affirmatively moved that Exhibit A be admit-

ted in evidence. In offering the exhibit he left no doubt

that he expected the petitioners to object. *' There is

going to — the objection to this instrument will be given

by Mr. Jones." (R. 611.) As a result, counsel for the

respondent attempted to justify the admission of the

exhibit as a record akin to the various records of ABC-
Portland already in evidence. (R. 611-613.) Mr. Jones

immediately objected ''strenuously" to the admission of

the exhibit on the ground, among others, that it was

''purely hearsay." He expressly distinguished the other

documents as involving "payments back and forward;"

hence the petitioners "had no objection to and conse-

quently were quite willing to assist the Government by

admitting them and putting them to no trouble." Mr.

Jones went on to explain that Exhibit A was rank hear-
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say which did not qualify for admission. ''I want it

clearly understood that I have stipulated that I have no
objection to the authenticity or to the identity of this

thing, but I have strenuous objections on the grounds
of materiality and hearsay." He particularly noted that
Wixson, who identified the offered exhibit, ''was not an
officer of the corporation" when "the transaction took
place;" that Wixson 's affidavit does no more than say
that ''the photostat there is a true copy of minutes of

a certain meeting;" and that the affidavit "attempts to

state something about a loan" that "happened ten years
before, when he wasn't present or knew anything about
it." (R. 613-614.) In reply, counsel for the respondent
stated that Exhibit A "is part of the records of the

lending institution, and it has genuineness and reliability

because of that." (R. 615.) In the wake of these argu-
ments the document was received.

Both in the stipulation and at the trial, then, the peti-

tioners unmistakably served notice that they objected to

the admission of Exhibit A because it was pure hearsay.

When an objection is made on the ground of hearsay,

the proponent has the burden of qualifying the evidence

under some exception to the hearsay rule. Therefore,

Exhibit A was not admissible within the special exception

for business records unless the respondent, at the very
least, laid the proper foundation required in a court of

law. The usual rules of evidence are not suspended in

tax cases. The respondent tries hard to overcome the

obvious by blandly saying that the petitioners conceded
the foundation when they stipulated the "identification

or authentication" of the document. (Resp. 52.) But
this attempted exoneration clearly distorts the purpose
and content of the stipulation. In conceding the "au-
thenticity" or "identity" of the photostat, the petitioners

merely granted that the photostat was a correct copy of

the original. The concession was designed to relieve the

respondent from the burden of producing and identifying
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the original in court. The respondent would now convert

this courtesy extended for his convenience into an ad-

vance covenant that the photostat was admissible under
the business records exception. Indeed, if the petitioners

had entered into any such agreement, the explicit reser-

vation of the right to object was utterly pointless. And
in distinguishing the routine records of ABC-Portland,
Mr. Jones made it clear beyond doubt that in his view
Exhibit A did not similarly qualify as an admissible

business document. He specifically indicated that the

respondent had not produced any witness who "knew
anything about it." See p. 11, supra. He could scarcely

have waived the required foundation if he, too, knew
nothing about it.

In order to compensate for the lack of a foundation

the respondent further states, "There is no question at

all that Exhibit A is a correct copy of the minutes of the

meeting in question. And the fact that corporations

keep minutes would appear to be subject to judicial

notice. Indeed, under the laws of Delaware, the state of

incorporation of ABC-Delaware, there is a mandatory
requirement that such minutes be kept." (Resp. 51-52.)

These observations are quite beside the point. Of course,

the petitioners stipulated that Exhibit A included a cor-

rect copy of a certain paper found among old records of

ABC-Delaware. But as this Court very recently held,

"The existence of a document or its presence in the file

of a corporation does not, without more, render it ad-

missible under §1732." Nor are copies admissible simply

because they are conceded to be "accurate reproductions."

Stcmdard Oil Company of California v. Moore, 251 F. 2d

188, 212, 215, n. 34 (9th Cir. 1958). See also Pet. 48-49.

The situation here is no better than if Wixson had come
to court and identified the writing on the stand. Since

he knew nothing about its preparation, it would have been
clearly inadmissible. In re Henry HolzapfeVs Sons, Inc.,

249 F. 2d 861, 864 (7th Cir. 1958). See also Pet. 49. Sim-
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ilarly, nothing is gained by saying that corporations keep
minutes, and that in Delaware they are required to keep
them. Corporations have all sorts of hearsay records, but
that alone does not make them competent evidence. Even
''under the liberal provisions" of section 1732 "it is neces-

sary at least to submit preliminary evidence" that the pur-
ported minutes "were made in the regular course of

corporate business, before they can be admitted." Bruce
V. McClure, 220 F. 2d 330, 336 (5th Cir. 1955). This
familiar rule applies to alleged minutes just as it applies to

all other records that come out of business files. See,

e.g., Bruce v. McClure, supra; Spiegel's Housefurnishing
Co., 2B. T. A. 158 (1925).

Exhibit A was also inadmissible because it failed to

satisfy the critical requirement of trustworthiness. (Pet.

50-53.) The respondent seeks to obviate this inadequacy
by stating that '

' corporate minutes are entries made in the

routine course of business. The trustworthiness of the

minutes here under consideration is apparent when the

circumstances are examined." (Resp. 52.) Here, as we
understand it, the respondent is arguing that alleged min-

utes are conclusively trustworthy records kept in the course

of business, though no evidence is produced which shows
who prepared them, how they were prepared, and when
they were prepared. Although the respondent himself

apparently has no knowledge of "the circumstances" in

which the minutes were put together, he is not disturbed

by the slightest doubt of their reliability. See also p. 11,

supra. As long as they purport to be minutes, they are

supposedly trustworthy. Or as counsel for the respondent

argued at the trial, if they are among the corporate records,

they necessarily have "reliability because of that." See

p. 11, supra. This notion of the Business Records Act

speaks for itself.

Our discussion of the respondent's views on Exhibit A
would be incomplete if we failed to mention this Court's

instructive opinion in Standard Oil Company of Cali-
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fornia v. Moore, supra. In that case a mass of writings,

consisting of originals and copies, was offered in evi-

dence. As in this case, it was ''not questioned" on the

appeal that the copies were "accurate reproductions"

or that ''the documents came from" business "files and

records." The trial court admitted practically all the

tendered records "under the hearsay rule which applies

to business records." 251 F. 2d at 212. After a thought-

ful analysis of section 1732, this Court held that the

admission was reversible error. The relevant portions of

that opinion are well worth repeating here.

At the outset the opinion emphasizes the basic prin-

ciple of trustworthiness. "The probability of trust-

worthiness of memoranda and records made and main-

tained as provided in §1732 lies in the fact that they are

routine reflections of the day-to-day operations of the

business in whose files the memoranda and reports are

found .... The matters which reflect the day-to-day

operations of a commercial enterprise are those in which

it is directly concerned as a participant. Illustrative

of these are such matters as bids, offers, purchases, sales,

deliveries, price quotations, credit extensions, loans, ren-

tals, salary and wage payments and deductions, inventory

charges, and bank deposits." 251 F. 2d at 213. There-

fore, "a writing which does not pertain to a matter in

which the business was a direct participant, but to some

incident, circumstance, or activity outside that business,

is not a memorandum or record of an 'act, transaction,

occurrence, or event' within the meaning of the statute."

In that case the writing is inadmissible even though "it

may have been made in keeping with systematic and rou-

tine procedures." Ihid. A writing, the opinion signifi-

cantly adds, "cannot ordinarily be considered a 'memo-

randum or record' of an 'act, transaction, occurrence,

or event,' unless the recitals in such writing are factual

in nature." While there are "special circumstances

under which writings containing expressions of opinion
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or conclusions" may be admissible, these are situations

where ''an opinion or conclusion calls for professional

or scientific knowledge or skill," and "the opinion or

conclusion is expressed by one having the required

special competence." Id. at 213-214.

The opinion stresses still other important aspects of

the statute. "A memorandum or record cannot be con-

sidered as having been made in the 'regular course' of

business, within the meaning of §1732, unless it was
made by an authorized person, to record information

known to him or supplied by another authorized person."

Id. at 214. Again, a memorandum or record is not

deemed "made in the 'regular course' of business,"

within the meaning of the statute, "unless it was made
pursuant to established company procedures for the

systematic or routine and timely making and preserving

of company records." Id. at 215. The "procedures"

of the company "must provide for systematic or routine

entry of such records," and they must equally "call for

timely entry of such records." Id. at 215, n. 34. The
Court concluded that the documents were erroneously

admitted because their proponent had not discharged

the burden of proving such procedures. He made no

effort to show that "any systematic or routine pro-

cedure" was "followed in the preparation and filing" of

the writings, or that "it was a regularly established busi-

ness procedure to make such memoranda or records"

in timely fashion. Hence the writings should have been

excluded, for exhibits "unsupported by foundation evi-

dence showing adherence to company procedures calling

for prompt preparation of the writing" are "not admis-

sible under §1732." Id. at 215-216.

Though the exhibit here is different from those dis-

cussed in the Standard Oil case, the principles articulated

by the Court similarly apply. Here, as we have already

shown in some detail (Pet. 48-50), the record is devoid

of any proof that Exhibit A derived from a systematic
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procedure assuring a prompt and accurate recording of

a business event. Nothing at all is known about the

preparation of the exhibit. And, as we have also pointed

out (Pet. 50-53), the exhibit has none of the earmarks

of reliability which accompany "routine reflections of the

day-to-day operations of the business." The respondent

complacently assumes on his own behalf that if a writing

of a corporation is found in its file, it is therefore

admissible. Finally, as the Standard Oil opinion thought-

fully explains, in order to be admissible a writing must

''pertain to a matter in which the business was a direct

participant," and the writing must record some matter

of fact which is relevant to the dispute. The question

here is not what Davidson may have stated at a meeting

within ABC-Delaware or how those present at the meet-

ing may have reacted to what he allegedly said. The

question is whether ABC-Portland made a loan to Bent-

son or to the petitioners. In regard to this issue Exhibit

A is wholly inadmissible hearsay. (Pet. 54-55.) It does

not purport to record the ''act, transaction, occurrence,

or event" which is involved here — the loan made by

ABC-Portland. Cf. Lomax Transportation Co. v. United

States, 183 F. 2d 331, 333 (9th Cir. 1950). In conspicuous

contrast, the routine business entries of ABC-Portland

—

which the respondent himself offered in evidence and now
conveniently ignores—carry Bentson as obligor on the

loan. (Pet. 6-7, 54-55.) If, for some reason. Exhibit A
is nevertheless considered a record of the transaction

in dispute here, then it is still inadmissible. For ABC-
Delaware, the parent of the lender, was not a participant

in the transaction. As Wixson's affidavit indicates (Pet.

5a), ABC-Delaware dealt only with ABC-Portland — not

with those who obtained loans from ABC-Portland.

At the end the respondent curtly dismisses the Tax
Court's admission of Exhibit A as a mere triviality.



17

Even if the exhibit was wrongly received, 'Hhe error was
not prejudicial." The Tax Court, he says, ** rested its

decision upon much more than Exhibit A." The ''much

more" allegedly consists of the "vagueness of interested

witnesses at the time of the revenue agents' investiga-

tion," Bentson's "insufficient" net worth, "the securing

of all the capital stock of Stages for the loan," and "the
signing of the note by E. Eoyce." (Resp. 53.)

There are three short answers to this plea that the

Tax Court's error be forgiven and forgotten — so that

the respondent may collect heavy income taxes on $350,-

000 despite the error. In the first place, none of the

items enumerated by the respondent is a scintilla of

proof that Niederkrome, B. Royce, Jacob, or Schneider

owned any of the 350 shares or borrowed any of the

$350,000. (Pet. 33-43; pp. 3-8, supra.) Similarly, though

E. Royce undoubtedly signed the note, the testimony is

uncontradicted that he signed as accommodation maker.

The additional items which are deemed "much more" evi-

dence are no more illuminating as to E. Royce than they

are in regard to the others. (Pet. 43-44.) In the second

place, the Tax Court obviously appraised Exhibit A as

the critical evidence that was "much more reliable" than

the petitioners' testimony, which concededly indicated

that "Bentson applied for and was granted a loan of

$350,000 by ABC to provide him with cash to make the

purchase." (R. 240-241.) Indeed, it was Exhibit A
which led the Tax Court to infer that Bentson could not

have been in Portland when the loan was negotiated

(R. 241-242) — though Jacob firmly testified that he

introduced Bentson and E. Royce to Davidson. (Pet.

34, 39.) In the third place, even if the Tax Court might

conceivably have sustained the deficiencies without Exhibit

A, that consideration is completely irrelevant. A decision

of the Tax Court cannot stand if it is substantially based

on inadmissible evidence. "Its action must be measured
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by what" it ''did, not by what it might have done." Cf.

Securities Commission v. Chenery Corp., 318 U. S. 80,

93-94 (1943). It is not for the respondent to tidy up a

decision of the Tax Court if that Court has seriously

erred. As Judge Denman wrote for this Court, even

when there is evidence ''which adequately supports" the

trial court's conclusions, the judgment must be reversed

if the court also used evidence that was "entitled to no

consideration." It is immaterial that "the trial court

could have made the same finding on the evidence which

was properly admitted." Smallfield v. Home Insurance

Co. of New York, 244 F. 2d 337, 341 (9th Cir. 1957).

Cf. Olender v. Umted States, 210 F. 2d 795, 808-809 (9th

Cir. 1954) ; Hartzog v. Vnited States, 217 F. 2d 706, 711

(4th Cir. 1954).

Our view of the respondent's effort to revise the de-

cision below is fortified by his method of evaluating

evidence. If a taxpayer does not take the stand, the

respondent promptly says that his failure to do so creates

a serious inference against him. But if the taxpayer

takes the stand — as all five petitioners did here — the

respondent just as readily disparages the testimony as

unworthy of belief because it comes from an interested

witness. (Eesp. 45.) Apparently, it is impossible to

satisfy the respondent. On the other hand, the respond-

ent's own agents are regarded as necessarily disinter-

ested witnesses whose testimony is inherently above

suspicion. (Eesp. 46-47.)

5. In accordance with this Court's decisions in EarXe

v. Woodlaw, 245 F. 2d 119, 122 (9th Cir. 1957), cert,

denied, 354 U. S. 942 (1957); and Pacific Vegetable Oil

Corp. V. Commissioner, 251 F. 2d 682, 683 (9th Cir. 1957),

the respondent agrees that "the ultimate question of

whether the distribution was essentially equivalent to a

dividend" presents a question of law for review. (Resp.
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48.)^ However, lie then adds that *'the determination that

the taxpayers herein and not Bentson incurred this

indebtedness is a simple question of fact and the record

is replete with evidence in support of it." (Resp. 48.)

The respondent's appraisal of the issues oversimplifies

matters.

The Tax Court erred as a matter of law in concluding

that the petitioners owned the 350 shares and borrowed
the $350,000. As our examination of the record shows,

if we put Exhibit A aside for the moment, there is no
proof that Bentson served as a ''dummy" or "straw"
for the petitioners. (Pet. 33-57

; pp. 2-8, 17, supra.) In final

analysis, the Tax Court was critically influenced by
Exhibit A; but even if that exhibit was admissible, the

Court was unduly impressed. With respect to Nieder-

krome, B. Eoyce, Jacob, and Schneider, the exhibit proves

precisely nothing. At most it refers only to E. Royce
as a proposed applicant for a loan. (Pet. 36-38.) The
Tax Court itself said, on the basis of Exhibit A, "Clearly

the loan was made to E. Royce." (R. 240.) However,
the exhibit is equally ineffective against E. Royce, though

we again assume that it was rightly received. "Mere un-

corroborated hearsay" is not "substantial evidence"

endowed with the required "rational probative force" to

sustain a judgment. Edison Co. v. Labor Board, 305 U. S.

197, 230 (1938).^

4 See also Northup v. United States, 240 F. 2d 304, 307 (2d Cir. 1957),

which holds that since this issue involves '
' the application of a statutory rule

to found facts," it is "precisely the kind of question it is our function to

decide." Of. Weihle v. United States, 244 F. 2d 158, 161 (9th Cir. 1957);

Electric Materials Co. v. Commissioner, 242 F. 2d 947, 949 (3d Cir. 1957).

5 In this connection the respondent states :

'
' The taxpayers would have this

Court view the stock redemption in a vacuum, without any consideration what-

soever of the long series of interrelated transactions ; '
' and that the Tax

Court "refused to adopt the narrow attitude espoused by taxpayers and found

it necessary to consider all of the facts involved." (Resp. 44.) These

rhetorical observations are mere question-begging. The petitioners are not

seeking a decision on the basis of "a vacuum," as distinguished from "all of

the facts." The problem here is that the respondent would reject legal proof

in favor of surmise and conjecture.
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"We may appropriately go one step further. The record |
does not present any conflict in oral testimony; and once

Exhibit A is removed, no question of credibility remains.

Each of the five petitioners testified clearly and cogently

that Bentson bought the 350 shares and borrowed the

$350,000 on his o^\^l behalf. None of this testimony was
contradicted. Since the witnesses were not ''otherwise

impeached" and their testimony was not ''inherently

improbable," it "cannot be disregarded" even though

each of the five is "an interested party." Wener v.

Commissioner, 242 F. 2d 938, 944-945 (*9th Cir. 1957).

See further Pentw. R. Co. v. Chamberlain, 288 U. S. 333,

340-341 (1933); Nieholas v. Davis, 204 F. 2d 200, 202

(10th Cir. 1953) ; Iridwlantie, Inc. v. Commissioner, 216

F. 2d 203, 205 (6th Cir. 1954) ; Sharaf v. Commissioner,

224 F. 2d 570, 572 (1st Cir. 1955); Benion v. Blair, 228

F. 2d 55, 61 (5th Cir. 1955). Besides, their testimony was
corroborated by the respondent's own witnesses. See pp.

3-8, supra. As a result, the Tax Court's conclusion that

Bentson was a mere "straw" cannot stand.

The remaining question on review involves the proper

application of section 115 (g). If Bentson owned the

350 shares that were turned in, the distribution in re-

demption of those shares did not fall within the statute.

(Pet. 29-30.) We further contend that the result is the

same as a matter of law even if the petitioners, rather

than Bentson, are considered the owners of the shares.

(Pet. 64-74.)

6. The respondent seems to suppose that once Bentson

is disregarded, section 115 (g) inevitably applies. He
rationalizes this legal conclusion primarily in terms of

three considerations: (1) the pro rata character of the

redemption;*' (2) the lack of dividend distributions to the

petitioners ; and (3) the absence of any business purpose for

6 The Tax Court, however, held that the redemption altered the relative inter-

ests of the stockholders. (Pet, 43.)
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the redemption, such as a contraction of the enterprise.

(Resp. 54-58.) If we assume for the sake of argument
that Bentson can be ignored, the respondent's conclusion

scarcely follows as unavoidably as he thinks.

According to the respondent's own regulations, a pro

rata redemption is only "generally" considered a dis-

tribution equivalent to a dividend. "Whether the required

equivalence exists '* depends" always "upon the circum-

stances of each case." Regulations 111, § 29.115-9. For
the reasons developed in our principal brief, the redemp-

tion in the special circumstances of this case was not akin

to a dividend — though the respondent's view of Bent-

son's participation is otherwise accepted as correct. Even
on the respondent's understanding of the facts, the net

effect was not a distribution of a dividend, but a purchase

of the corporate equity less the value represented by the

350 shares. (Pet. 64-74.) The other two factors cited by
the respondent are also unimportant in the present

context. The dividend history of a corporation is usually

relevant because section 115 (g) is concerned with, stock-

holders who would avoid tax by accumulating profits

within the corporation and then withdrawing them

through a redemption. In such circumstances the lack

of dividends in prior years may w^ell be informative.

Here, however, the amount distributed does not consist

of earnings which the petitioners previously hoarded over

the years within the corporate walls. The surplus was

accumulated by others. The presence or absence of

business purpose is similarly insignificant here. Business

purpose is at best relevant because it may indicate that

a redemption which is otherwise within section 115 (g)

was not a mere device to distribute corporate earnings.

Compare, for example, Earle v. Woodlaw, supra.' But

as we have just noted, even under the respondent's view

of the facts, the redemption here is not otherwise equiv-

alent to a dividend.

7 But see Northup v. United States, supra, at 307.
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7. The respondent dismisses our claim that the Tax
Court erroneously treated the presumption of correctness

as evidence to be weighed in the balance. (Pet. 59-64.)

He states that any ''attempt to argue that the Tax Court
did not consider the Commissioner's evidence but rather

relied upon the presumption is to ignore the extensive

findings of fact made by the Tax Court." (Kesp. 60.)

The respondent is answering an argument which we never

made. We do not deny that the Tax Court relied in

part on what it appraised as persuasive evidence. Our
point, rather, is that here, as in Hemphill Schools v. Com-
missioner, 137 F. 2d 961 (9th Cir. 1943), the Tax Court

also relied in part on the presumption. It did not derive

its conclusion "from the evidence, and from it alone."

Id. at 964.

II. Hippodrome Amusement Company

1. Here, again, the respondent is somewhat lax in sum-

marizing the evidence. For example, he states that

Niederkrome "worked under E. Royce and followed his

instructions and orders." (Resp. 61.) The evidence to

which he refers (R. 519) relates to the Yellow Cab Com-
pany of Portland and not to Hippodrome.* In similar

fashion the respondent asserts that E. Royce "simply

requested the money and it was given to him, admittedly

a normal procedure in the conduct of the affairs of the

corporation." (Resp. 61.) No evidence is cited for this

colored observation, and understandably so. There is no

such evidence in the record. The respondent also infers

too much from the record when he says that Hippodrome 's

"financial and operating condition would have warranted

the distribution of dividends." (Resp. 62.) The Tax
Court made no such finding. It merely held that the

earned surplus was about $20,000 when the corporation

disbursed $20,000 to E. Royce. (R. 260.) And it did not

8 The Tax Court similarly misconstrued the evidence. (R. 258.) However,

the Court at least summarized it more accurately.
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suggest that the disbursement was artfully designed as

a substitute for a dividend. As a matter of arithmetical

fact, the corporation did not have enough accumulated

earnings to pay a dividend of $20,000 to E. Royce and
proportionately lesser dividends to the other three

stockholders.

2. The Tax Court gave two reasons for its refusal to

treat the disbursement of $20,000 as a loan in accordance

with the documentary and oral evidence. (R. 262.) We
have indicated that neither ground provides an adequate

basis for its conclusion. (Pet. 79-81.) It seems that even

the respondent is not too pleased with the reasons ad-

vanced by the Tax Court; for he has now tried to supply

still another ground which never occurred to that Court.

The respondent points to the petition of E. Royce, which

alleged that Hippodrome was accumulating funds in

order to construct a building for Oregon Motor Stages,

and that the $20,000 was loaned to E. Royce until the

"building program could be put into etfect." (R. 70-71.)

He then says that there were no such plans in 1945, when
the disbursement was made, and therefore "such a factor

was of no relevance whatsoever in determining whether

or not a loan was made in 1945." (Resp. 62, 64-65.)

This argument is carefully concerned with the irrele-

vant. Three witnesses fully summarized the circum-

stances of the advance and the terms of the advance.

Their testimony is uncontradicted, as well as supported

by the pertinent records. The absence of a building

program in 1945 hardly illuminates the narrow question

whether E. Royce intended to repay the $20,000 and

whether he was expected to repay it. A loan by a cor-

poration to a stockholder does not become a dividend

because the corporation has not yet definitively decided

how to use its funds. It is not surprising that the Tax

Court failed to adopt the argument which the respondent

now offers. At any rate, the merits of the Tax Court's

legal conclusion are to be appraised in the light of the
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Tax Court's reasoning. The respondent cannot recon-

struct the opinion and then impute the revision to the

Tax Court.

3. We gather that the opinion below troubles the re-

spondent in another respect. The Tax Court held that

the disbursement of $20,000 was a dividend, though Hip-

podrome had four shareholders and three of the four,

who owned about 40 percent of the stock, received noth-

ing. No attempt was made to explain how this kind of

disproportionate pajinent resembles a dividend. (Pet.

81-82.) Therefore, the respondent again tries to improve

upon the Tax Court's opinion. He cites eight decisions

to sustain his view that such a disproportionate with-

drawal is a dividend. (Kesp. 64.) The decisions, how-

ever, do not say what he has attributed to them.

Of the eight decisions, three do not remotely involve

the question whether a withdrawal is a loan or a divi-

dend.'' The remaining five are Chattamooga Sav. Bank v.

Breiver, 17 F. 2d 79 (6th Cir. 1927), cert, denied, 274

U. S. 751 (1927); Hadleij v. Commissioner, 36 F. 2d 543

(D. C. Cir. 1929) ; Christopher v. Burnet, 55 F. 2d 527

(D. C. Cir. 1931); Anketell Lumber & Coal Co. v. United

States, 1 F. Supp. 724 (Ct. Cls. 1932); Regenshurg v.

Commissioner, 144 F. 2d 41 (2d Cir. 1944), cert, denied,

323 U. S. 783 (1944). In the Chattanooga case the stock

was owned by two individuals, and the withdrawals for

the year were in exact proportion to their holdings. The

Sixth Circuit particularly emphasized that the withdraw-

als were precisely related to the respective interests, and

that the charter prohibited loans to stockholders. In the

Hadley case there were three stockholders w^ho owned

105, 94, and 1 shares, or a total of 200. The corporation

made informal distributions, of which the smallest stock-

9 These three are Cleveland Shopping News Co. v. Boutzahn, 89 F. 2d 902

(6th Cir. 1937); Paramount-Richards Theatres V. Commissioner, 153 F. 2d 602

(5th Cir. 1946); 58th St. Plaza Theatre v. Commissioner, 195 F. 2d 724 (2d

Cir. 1952).

I
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holder received 1/200 while the other two shared the

balance equally. The Commissioner determined that the

amounts received by the stockholder owning 94 shares

were taxable as dividends only to the extent that they

did not exceed his proportionate share of the earnings.

He conceded that the balance was not a dividend. More-

over, the question in the case was not whether a with-

drawal was a loan, but whether a dividend required a

formal declaration. In the Christopher case the taxpayer

was the sole stockholder. In the Anketell Lumber case

the taxpayers were husband and wife, who owned over 95

percent of the stock and controlled the balance as trus-

tees. The corporation was in liquidation, and they made
withdrawals in proportion to their holdings.

Finally, the Regenshurg decision is no more helpful to

the respondent than the other cases which he has so

strangely cited. In fact, it indicates that the Tax Court

has erred here. The case involved a family corporation

organized in 1903. The taxpayers were four brothers,

and the taxable years were 1936-1940. During those

years the taxpayers and another brother owned 92.5

percent of the stock. See 1 T. C. M. 925, 926 (1943).

t Over a prolonged period of 38 years the taxpayers with-

drew tremendous sums of money. Their respective net

(balances at the end of 1940 were $250,053, $398,919,

$749,388, and $1,677,671. The withdrawals from year to

year "were made at will." 144 F. 2d at 42-43. Or, as

t the Tax Court summarized the situation, ''From the

I beginning" the taxpayers, "as a practice, had with-

drawn" the corporation's "funds on an open running

account without regard to the mathematical relation be-

i tween the withdrawals and their respective shareholdings.

The individual withdrawals were at pleasure and without

i previous consultation among them." 1 T. C. M. at 928.

In view of this continuing pattern over four decades

t the Second Circuit held that the withdrawals in 1936-

1 1940 were taxable as dividends. "If the sums withdrawn
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Tax Court's reasoning. The respondent cannot recon-

struct the opinion and then impute the revision to the

Tax Court.

3. We gather that the opinion below troubles the re-

spondent in another respect. The Tax Court held that

the disbursement of $20,000 was a dividend, though Hip-

podrome had four shareholders and three of the four,

who owned about 40 percent of the stock, received noth-

ing. No attempt was made to explain how this kind of

disproportionate payment resembles a dividend. (Pet.

81-82.) Therefore, the respondent again tries to improve

upon the Tax Court's opinion. He cites eight decisions

to sustain his view that such a disproportionate with-

drawal is a dividend. (Eesp. 64.) The decisions, how-

ever, do not say what he has attributed to them.

Of the eight decisions, three do not remotely involve

the question whether a withdrawal is a loan or a divi-

dend.® The remaining five are Chattamooga Sav. Bank v.

Brewer, 17 F. 2d 79 (6th Cir. 1927), cert, denied, 274

U. S. 751 (1927); Hadleij v. Commissioner, 36 F. 2d 543

(D. C. Cir. 1929) ; Christopher v. Burnet, 55 F. 2d 527

(D. C. Cir. 1931) ; Anketell Lumber <& Coal Co. v. United

States, 1 F. Supp. 724 (Ct. Cls. 1932); Regenshurg v.

Commissioner, 144 F. 2d 41 (2d Cir. 1944), cert, denied,

323 U. S. 783 (1944). In the Chattanooga case the stock

was owned by two individuals, and the withdrawals for

the year were in exact proportion to their holdings. The
Sixth Circuit particularly emphasized that the withdraw-

als were precisely related to the respective interests, and
that the charter prohibited loans to stockholders. In the

Hadley case there were three stockholders who owned
105, 94, and 1 shares, or a total of 200. The corporation

made informal distributions, of which the smallest stock-

» These three are Cleveland Shopping News Co. v. Routedhn, 89 F. 2d 902

(6th Cir. 1937) ; Paramount-Richards Theatres v. Commissioner, 153 F. 2d 602

(5th Cir. 1946) ; 58th St. Plaza Theatre v. Commissioner, 195 F. 2d 724 (2d
Cir. 1952).
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holder received 1/200 while the other two shared the

balance equally. The Conunissioner determined that the

amounts received by the stockholder owning 94 shares

were taxable as dividends only to the extent that they

did not exceed his proportionate share of the earnings.

He conceded that the balance was not a dividend. More-

over, the question in the case was not whether a with-

drawal was a loan, but whether a dividend required a

formal declaration. In the Christopher case the taxpayer

was the sole stockholder. In the Anketell Lumber case

the taxpayers were husband and wife, who owned over 95

percent of the stock and controlled the balance as trus-

tees. The corporation was in liquidation, and they made
withdrawals in proportion to their holdings.

Finally, the Regenshurg decision is no more helpful to

the respondent than the other cases which he has so

strangely cited. In fact, it indicates that the Tax Court

has erred here. The case involved a family corporation

organized in 1903. The taxpayers were four brothers,

and the taxable years were 1936-1940. During those

years the taxpayers and another brother owned 92.5

percent of the stock. See 1 T. C. M. 925, 926 (1943).

Over a prolonged period of 38 years the taxpayers with-

drew tremendous sums of money. Their respective net

balances at the end of 1940 were $250,053, $398,919,

$749,388, and $1,677,671. The withdrawals from year to

year "were made at will." 144 F. 2d at 42-43. Or, as

the Tax Court summarized the situation, "From the

beginning" the taxpayers, "as a practice, had with-

drawn" the corporation's "funds on an open running

account without regard to the mathematical relation be-

tween the withdrawals and their respective shareholdings.

The individual withdrawals were at pleasure and without

previous consultation among them." 1 T. C. M. at 928.

In view of this continuing pattern over four decades

the Second Circuit held that the withdrawals in 1936-

1940 were taxable as dividends. "If the sums withdrawn
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were actually intended to be loans," the Court reasoned,

*'it seems extraordinary that they should have been al-

lowed to roll up for nearly forty years until they reached

the staggering total of more than $3,000,000 owing by

persons who had nothing but their shares of stock with

which to pay." The alleged indebtedness of each tax-

payer "was greater than the value of his shares."

In the case of one taxpayer "his debit balance of $1,677,-

671 was greater than the book value of his stock even

when computed with" the alleged outstanding loans "in-

cluded at full value." Noting that the amounts with-

drawn were unequal, the Court stated, "Some measure

of assurance that the amounts might ultimately be evened

up was furnished by" an agreement "which provided

that if the shares were sold the seller's indebtedness to

the corporation should be taken out of the purchase price.

Thus the other shareholders assured themselves of an

even distribution of earnings in so far as the value of

the shares could effect it." 144 F. 2d at 44. As the Tax
Court expressed the same conclusion, "a consistent prac-

tice in a family corporation of withdrawing the corpo-

ration's earnings on an open account, with only negligible

repayments in almost the entire forty years of the cor-

poration's existence, indicates an established method of

dividend distribution " 1 T. C. M. at 929.

The respondent's reference to the Regenshurg case

aptly illustrates how far afield he has gone in search of

some supporting authority. Here there were no continu-

ing withdrawals at will from one year to another. Here
there was no "consistent practice" of removing earn-

ings "at pleasure" from "a family corporation." The
recorded loan was no more than an isolated advance

by a corporation to a stockholder after due consultation

with others who had a stake in the enterprise. The
money was to be returned as soon as the corporation

needed it. (Pet. 9-11.) However, the Regenshurg de-

cision is not only easily distinguishable. Even more
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important, it pointedly disapproves the reasoning to

which the Tax Court resorted here.

The Tax Court justified its conclusion on the ground
that the advance of $20,000 was much less than E.

Koyce's net worth, and that it was unaware of any
''valid or persuasive reason" for a loan. (R. 262; Pet.

79-80.) On the other hand, the Second Circuit empha-
sized that the withdrawals before it were essentially

dividends precisely because they far exceeded the stock-

holders' net worth. In effect, the Tax Court has reversed

the Second Circuit's reasoning. A stockholder's ample
ability to return a corporate advance is regarded as a

rational basis for treating an advance as a dividend

rather than a loan.^° The departure from the Regenshurg
case does not end there. In the same case the Second
Circuit also held that the stockholder's particular purpose

in obtaining the loan was immaterial. The Tax Court

had allowed Government counsel to establish, on cross-

examination, that part of the withdrawals ''was used in

race-track gambling." 144 F. 2d at 44. The Second
Circuit reproved the Tax Court for permitting this in-

quiry into purpose. "We cannot see," the Court wrote,

"that the use which the taxpayers made of the money
was relevant to the issue whether it was withdrawn as

a loan or a distribution of earnings ; whichever it was
the taxpayer was privileged to use it as he pleased. Nor
do his gambling losses throw light on his intention to

repay. Some men will gamble in the hope of getting

funds with which to pay their debts, while others will not

risk a bet if any debts hang over them." Id. at 44-45.

In dwelling on E. Royce's reason for obtaining the ad-

vance, the Tax Court went clearly astray.

4. The respondent suggests that the question whether

the disbursement to E. Royce was a loan or a dividend

is merely an issue of fact. (Resp. 63.) This view of the

10 The respondent, too, persists in this odd reasoning. (Eesp. 66.)
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matter does not accurately reflect the question before

the Court.

As the Supreme Court has said, there are ''facts and

facts." United States v. Felin d Co., 334 U. S. 624, 639

(1948). "The conclusiveness of a 'finding of fact' de-

pends on the nature of the materials on which the finding

is Based. The finding even of a so-called 'subsidiary fact'

may be a more or less difficult process varying according

to the simplicity or subtlety of the type of 'fact' in con-

troversy. Finding so-called ultimate 'facts' more clearly

implies the application of standards of law." Hence

"the conclusion that may appropriately be drawn from

the whole mass of evidence is not always the ascertain-

ment of the kind of 'fact' that precludes consideration"

on appeal. Baumgartner v. United States, 322 U. S. 665,

671 (1944). In short, there is a sharp distinction be-

tween "ascertainment of the historical facts" and "inter-

pretation of the legal significance of such facts." Brown
V. Allen, 344 U. S. 443, 507 (1953). An issue of fact,

as correctly understood for purposes of review, involves

"findings of primary, evidentiary or circumstantial

facts." Helvering v. Tex-Penn Co., 300 U. S. 481, 491

(1937) ; Bogardus v. Commissioner, 302 U. S. 34, 39

(1937). It "does not cover a conclusion dra\vn from
uncontroverted happenings" when the conclusion incor-

porates legal criteria or standards of judgment. See

Watts V. Indiana, 338 U. S. 49, 51 (1949). For then the

findings "are inescapably enmeshed in considerations that

are clearly familiar issues of law." United States v.

Felin S Co., supra, at 639. See also Powers v. Commis-
sioner, 312 U. S. 259, 260 (1941) ; Offutt v. United States,

348 U. S. 11, 15 (1954); Galena Oaks Corp, v. Scofield,

218 F. 2d 217, 219 (5th Cir. 1954)."

11 In Commissioner v. Lo Bue, 351 U. S. 243 (1956), the Supreme Court

recently applied the basic distinction just summarized. The question was
whether an emploj'ee realized income by exercising options to purchase stock in

his corporate employer. The Tax Court held that no income was realized
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The record here is free of any evidentiary debate.

All the evidence, oral and written, indicates that the dis-

bursement was made as a loan. (Pet. 77-79.)^^ Never-

theless the Tax Court concluded that it was a dividend.

And the Court reached this result through the process of

applying erroneous criteria of judgment. (Pet. 79-81;

pp. 23, 27.) Therefore its conclusion is reversible as a

matter of law.

ni. Portland Partnership— Dora F. Royce

1. The respondent seems to proceed on the assumption

that the concept of partnership in income tax law is dif-

ferent from the concept of partnership in ordinary com-

mercial law. (Resp. 67-68.) But as we have already

shown, there is no such distinction. If individuals ''are

in the same business boat" apart from taxes, ''they do

not cease to be in it when the tax collector appears.'*

(Pet. 83-84.) Or, as the Tax Court recently agreed with

the respondent, for income tax purposes the controlling

criteria of so-called family partnerships are the same

as those of all other partnerships. See BecU Chemical

Equipment Corp., 27 T. C. 840, 848-853 (1957).

2. In our principal brief we contended that Dora quali-

fied as a partner on either of two grounds: (1) she

owned a capital interest in the firm (Pet. 89-90) ; and

(2) she contributed services to the firm. (Pet. 90-92.)

In an effort to disparage Dora's capital interest the

respondent argues that the acquisition of her interest was
"contingent upon her joining" the partnership; (Resp.

because the option was granted in order to give him "a proprietary interest

in the corporation, and not as compensation for services." The Third Circuit

affirmed on the ground that the Tax Court's determination resolved a factual

issue and was not '
' clearly erroneous. '

' Id. at 245-246. The Supreme Court

reversed because the finding derived from an erroneous legal standard. Id. at

247. Cf. Commissioner v. Culiertson, 337 U. S. 733, 741-748, 749-750 (1949).

12 As elsewhere in his brief, the respondent belittles the testimony of three

witnesses on the ground that they were '
' interested.' ' See, however, p. 20,

supra.
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73-74); that there were no specific ^'business purposes"
for having her join (Resp. 74-75) ; and that E. Royce
** controlled the partnership earnings" distributed to her.

(Resp. 77-78.) Each of these arguments is what Mr.

Justice Holmes called mere ** spider's webs inadequate

to control the dominant facts." Myers v. United States,

272 U. S. 52, 177 (1926).

If Dora's capital interest was other^vise real, it is

immaterial that E. Royce expected her to become a part-

ner when he gave her the interest. (Pet. 90, n. 36.) The
respondent adds little when he states that E. Royce ulti-

mately decided that she should have an interest. (Resp.

73-74.) Obviously, a donee of property cannot acquire it

unless the donor is prepared to part with it. Nor does

the respondent move any further when he speaks of

so-called ''business purpose." It is well settled that an

individual may become a partner, through the acquisition

of a capital interest or a contribution of sen^ices, regard-

less of whether his becoming a partner enhances the busi-

ness. (Pet. 88, n. 35.) We are only saying what the

respondent himself has said. ''There is no requirement

that intra-family gifts be motivated by a business pur-

pose, wliich frequently they would not have, before the

donee may be recognized as the owner, for income tax

purposes, of the property given to him, and the same
is true of other antecedent family transactions." Mim.
6767, 1952-1 Cum. Bull. Ill, 117, considered at Pet. 88.

See also Pet. 86-87, 90, n. 37. As the Sixth Circuit has

stated, in referring approvingly to Mim. 6767, the "only

question is whether the individual has really" made the

gift or other transfer. Henslee v. Whitson, 200 F. 2d

538, 540 (6th Cir. 1952). See also WhoT/ne v. Glenn, 222

F. 2d 549 (6th Cir. 1955), rev'g 114 F. Supp. 784 (W. D.

Ky. 1953), because the trial court had erroneously re-

quired a "business purpose" for a partnership. Un-
fortunately, the present case is still another example of

what too often occurs in taxation. The respondent says
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one thing for purposes of administration, and then says

exactly the opposite for purposes of litigation."

The respondent's third point is that E. Royce "con-

trolled the partnership earnings distributed to his wife."

(Resp. 77.)" The evidence merely shows that a number

of years after Dora joined the Portland partnership, she

loaned E. Royce $70,000 for investment in a mining

project. (Pet. 14-15, 92-93.) Certainly, a loan from a

wife to a husband does not establish that the husband

had the power to do as he pleased with his wife's estate.

(Pet. 92-93.) The respondent attempts to bolster his

exaggerated view of the evidence by noting that E. Royce
endorsed many of the distribution checks payable to

Dora. (Resp. 77.) However, E. Royce fully explained

that the bank tellers required his signature on the checks

cashed by her. (R. 610.) And, in any event, as the

respondent tacitly admits through silence, E. Royce's

endorsements did not reflect any actual use or diversion

of her share of partnership earnings. The respondent's

complaint against Dora's interest as a partner can only

begin and end with the one loan made by Dora to her
husband. But such a complaint is no legal argument at all.

The loan was ''made by her with her own money and by
her own free choice." Of. Nich L. Spada, 9 T. C. M. 541,

545 (1950). The important consideration is that she was
able to do as she pleased. (Pet. 92-93.)

3. Despite the abundant evidence that Dora actively
' contributed services to the business, the respondent con-
k

13 The respondent insinuates that Dora was made a partner simply to reduce

income taxes. (Eesp. 75.) There is no such suggestion in the Tax Court's

opinion, nor is there an iota of evidence to this effect. E. Royce testified on

cross-examination that he gave Dora an interest in the firm because '
' she was of

so much help to me." He "felt morally obligated to do it." (R. 450.)

14 The respondent errs when he states that Dora's expenditures totalled "no
more than $39,900." (Resp. 77.) He has overlooked her purchase of a Ply-

mouth and a Cadillac, various furnishings for the home, and several hundred

dollars' worth of books. (Pet. 14-15.)
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tends **that except for occasional discussions with her

husband she was never actively engaged in the business."

Dora's "interest in the business," he declares, *'was no

more than that of any wife in her husband's enterprises."

(Resp. 76.) There is no need for any detailed analysis

of these statements. The evidence to which we have

already referred sufficiently disposes of the respondent's

understanding of the record. (Pet. 12-13, 90-94.) Until

now we had not supposed that serving steadily as a

checker of cabs and drivers revealed "no more" than the

"interest" of "any wife in her husband's enterprises."^^

The Tax Court did not disagree that Dora rendered

services to the business. And it found that the services

were the same as those regularly performed by an

employee in the business. (R. 272, 277.) It simply re-

fused to recognize the services as valuable, though it had
no "knowledge of and experience with the particular

subject under consideration." Boggs S BuJil v. Commis-
sioner, 34 F. 2d 859, 861 (3d Cir. 1929). See also

Planters' Operating Co. v. Commissioner, 55 F. 2d 583,

586 (8th Cir. 1932). In so doing, it committed error.

(Pet. 90-92.)

4. The respondent states, "In this as in many other

fields of taxation it is the substance of the matter which

is controlling." (Resp. 69-70.) We have no inclination

to question this principle, even though elsewhere the

respondent seems reluctant to apply it. (Pet. 66-70.)

The "substance" is that Dora acquired an interest in

the firm as a partner. Her interest was not a "mere
camouflage" which left E. Royce's prior interest un-

15 The respondent tries to make something of Dora 's momentary failure to

recall, at one point in cross-examination, some decision made at the business

conferences. (Resp. 76, n. 13.) But the evidence is clear that she joined in

such conferences. For example, she testified that she participated in a

conference concerned with the question of hiring women drivers. She was
not in favor of hiring them, but was out-voted. (R. 536.) Furthermore,

through her capital interest and her services Dora qualified as a partner,

whether or not she also shared in top management and control.
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disturbed. See Commissioner v. Culbertson, 337 U. S.

733, 746-747 (1949). As this Court has very explicitly

declared, partnership income is taxable to "the real owner

of the partnership interest;" and ''this has always been

the law." Toor v. Westover, 200 F. 2d 713, 716 (9th

Cir. 1952). If Dora had acquired an equivalent interest

in a corporate enterprise, her ownership would clearly

be recognized for tax purposes. Her ownership was not

less genuine because the business was carried on through

a partnership. A gift of a corporate interest and a gift

of a partnership interest are subject to the same rules.

See Williamson v. United States, 152 F. Supp. 716, 719

(Ct. Cls. 1957).

5. According to the respondent, the Tax Court's refusal

to recognize Dora as a partner presents no more than an

issue of fact. (Resp. 80.) Here, too, he has miscon-

ceived the scope of the question subject to review here.

See pp. 27-28, supra. What the parties actually did is, of

course, an issue to be resolved by the triers of fact. But

the legal effect of their acts — whether Dora acquired

an interest as a partner — "is open for determination

here unfettered by findings and rulings below except for

the weight of the intrinsic authority of all lower court

opinions." See Frankfurter, J., concurring in Deputy
V. duPont, 308 U. S. 488, 499 (1940). The "controlling

question" is "one of law." Lawton v. Commissioner,

164 F. 2d 380, 383 (6th Cir. 1947). It makes no differ-

ence if the legal conclusion is called an ultimate finding.

For "it is well settled that such a finding is but a legal

inference from other facts and as such is subject to review

free of the restraining impact of the so-called 'clearly

erroneous' rule." Lehmamm v. Acheson, 206 F. 2d 592, 594

(3d Cir. 1953). Therefore, the Court is "free to draw"
its own "inferences and conclusions" from the "findings

of fact." Western Union Telegraph Co. v. Bromberg, 143

F. 2d 288, 290 (9th Cir. 1944). See also United States v.
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Munro-Van Helms Company, 243 F. 2d 10, 12 (5th Cir.

1957).

"There is no significant dispute as to the basic facts

pertinent to the decision." United States v. duPont &
Co., 353 U. S. 586, 598, n. 28 (1957). The only problem

is whether the Tax Court appropriately applied the gov-

erning legal criteria. See Consolidated Naval Stores

Co. V. Fahs, 227 F. 2d 923, 925, 927 (5th Cir. 1955).

The Tax Court found that an ''adequate" partnership

agreement was "drawn up and signed;" that E. Royce

gave Dora "capital" which "was turned in;" that she

performed services normally rendered by an employee;

and that she received her share of the distributions. (B.

272-273, 277.) In concluding that Dora was nevertheless

not a partner, the Tax Court erred as a matter of law.

(Pet. 94-95.)

IV. Seattle Portnerhip— Dora F. Royce

1. We have contended that Dora's interest in the

Seattle partnership is beyond question because both she

and her husband were essentially passive investors. (Pet.

96.) The respondent has not pointed to any error in

our analysis. See further p. 38, infra.

2. As on the issue invoMng Oregon Motor Stages, the

respondent belittles the testimony of Dora and E. Royce
as evidence "of very interested witnesses." (Resp. 76.)

"We have already commented on this mode of evaluating

testimony under oath which stands uncontradicted. See

pp. 18, 20, supra. Here we need only add that the evidence

of Dora and E. Royce was reinforced by the testimony

of A. E. Wenck, a disinterested witness who was man-
aging partner of the Seattle firm. (R. 615-618, 621.)

Counsel for respondent refrained from cross-examining

Wenck (R. 621), and produced no testimony of his owh.

The Tax Court could not discard "the unimpeached testi-

mony" of the three witnesses. See p. 20, supra.
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V. Seattle Partnerhip— Trust for Eunice M. Royce

1. The respondent makes a few arguments which par-

ticularly relate to the trust for the benefit of Eunice.

One of these arguments is that the trust should not be

recognized as a partner because of the broad powers
residing in E. Royce as trustee. This contention is no

more than a renewed effort to treat the trust as a sham

—

an untenable position which we have already discussed.

(Pet. 102-103.)^^

Our position is further buttressed by the Sixth Cir-

cuit's recent decision in Estate of Hamiel v. Commis-
missioner, 58-1 U. S. T. C. ^9422, rev'g 15 T. C. M. 1225

(1956). There, also, the Tax Court regarded a trust as

a shell, and was seriously criticized for doing so. In

that case the grantor established a trust for his minor

child. Shortly after the trust was created, the trustee

died. No successor was appointed for almost five years'.

Meanwhile the grantor administered the trust assets. As
in the present case, no fiduciary returns were filed, but

the grantor "himself filed income tax returns in the

name of, and for," the child. Throughout ''the period in

which no trustee was in existence," the grantor carried

the income as an account payable on his books. ''The

Tax Court found that the assets comprising the corpus

of the trust were retained and used by the grantor in a
partnership; that they remained under his control and
domination ; that no fiduciary returns were ever filed for

the trust; that no payment was made to the trustee

for the use of the assets ; that the income was not treated

by the grantor as trust income, but as personal income

of the minor son; and that, for a long period of time,

16 The respondent says that the trust instrument '
' did not require any pay-

ment over to Eunice." (Eesp. 79.) Eunice had a vested interest in the trust

corpus. If the corpus was not paid to her after she became 35, it was to pass

to her estate. Winslow v. Rutherford, 59 Ore. 124, 114 Pac. 930 (1911). See

also Chase v. Benedict, 72 Conn. 322, 44 Atl. 507 (1899) ; Chauneey v. Francis,

181 Mass. 513, 63 N.E. 913 (1902) ; Taylor v. Richards, 153 Mich. 667, 117

N.W. 208 (1908).
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there was no trustee in existence. These circumstances,

the Tax Court declared, warranted a holding that the

trust was a sham."

The Sixth Circuit made short shrift of the Tax Court's

reasoning. A '* valid trust," the Court of Appeals

stated, ^'cannot be invalidated by the unilateral act of

the grantor unless he is given that right in the trust

instrument — and the grantor did not have that right

in the instrument before us." ''The beneficiary never

agreed to surrender his rights in the trust. The trust

was entirely valid at the time of its creation. There

was no way in which the grantor, himself, could in-

validate it. His retention of the corpus of the trust or

its income, or the use thereof, would not result in the

trust's being invalid. In such instances, the grantor

would become, and would be held a constructive trustee."

The Court added, "Even where a settlor of a trust grants

himself, as trustee, the same power to deal with the trust

property as he possessed before the establishment of

the trust, that fact does not empower him to use the

trust property for his own personal advantage and gain,

60 as to render income therefrom taxable to him; and

no construction should be placed upon a trust agreement

which would impute culpability to the trustee, or destroy

the trust instrument itself, unless no other construction

is permissible."

The respondent is seeking to do here what the Hamiel
opinion says he cannot do. He is attempting to disregard

a valid trust on the basis of alleged irregularities in its

administration. As other decisions have also indicated,

the income of a trust is not taxable to its grantor on
such grounds. (Pet. 103.)

2. The Tax Court cited a group of cases to sustain

its conclusion that the trust did not qualify as a partner.

(R. 287.) In our view all these decisions are out of place

here. None of them involved a donor-partner who, as in
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the present case, was simply an inactive investor in

an enterprise managed and operated by others. (Pet.

97-98, 103-105.) In the light of our criticism the re-

spondent now cites three additional decisions in support

of the Tax Court. (Resp. 80.) These decisions are Smith

V. Westover, 237 F. 2d 201 (9th Cir. 1956); Parker v.

Westover, 248 F. 2d 490 (9th Cir. 1957); and Harvey v.

Commissioner, 227 F. 2d 526 (6th Cir. 1955). None
of the three is concerned with a situation akin to the

present context.

The Smith opinion dealt with two trusts established by
husband and wife for their children. The husband exer-

cised ''absolute control of the business." He and the

wife could freely fix the amount of their salaries before

determining net profits available for distribution. They
also retained the power to reacquire the trust interests

at book value by withdrawing the trusts from the partner-

ship. 237 F. 2d 202-203. In the Parher case the taxpay-

ers were similarly husband and wife, who allegedly trans-

ferred 25 percent of their business to their children.

The husband '

' continued as manager of the business, '
^ and

made all decisions "concerning the management of the

enterprise and the withdrawal of earnings." "With a

minor exception, all earnings were left to accumulate in

the business." To complete the picture, he was the only

partner who rendered services to the enterprise, and all

the income allocated to the children was earned by him.

248 F. 2d at 491-492. The Harvey case involved trusts

which a father had created for his children. The Sixth

Circuit held that the income of the trusts was taxable

to him because he had reserved autocratic control in a
non-fiduciary capacity. The Court carefully distinguished

the case where the grantor is trustee and is "accountable
for the faithful discharge of his trust." Since the

grantor was not the trustee, he "was not so accountable."

227 F. 2d at 527.



38

The situation here was markedly different from the

cases just summarized. (Pet. 97-98.) This ''is not a case

where the father actually earned income by his services

and allowed his children to enjoy it." Estate of A. C.

Hewitt, 9 T. C. M. 383, 386 (1950). E. Royce was but one

of ten partners in the Seattle firm. (Pet. 17.) Like the

the trust, he was only a passive investor. None of the

income was attributable to his personal services. Since

his interest was but 5 percent (Pet. 95-96), he had no

peculiar control over distributions from the partnership.

And the trust received its share of the distributions

along with the other partners. As the Supreme Court

held in Commissioner v. Tower, 327 U. S. 280, 288 (1946),

the statutes of Congress are "designed to tax income

actually earned because of the capital and efforts of each

individual member of a joint enterprise." Here the income

in question was not attributable to either the "efforts"

or the "capital" of E. Royce. See also T. W. Rosborough,

8 T. C. 136, 146 (1947) ; Edna Jurgensen, 9 T. C. M. 1027,

1029 (1950).
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In the United States Court of Appeals

for the Ninth Circuit

No. 15724

Fred C. Niederkrome, E. Royce, Dora F. Royce,

Ezra Royce, B. Royce, Estate of Isabelle H.

Royce, Deceased, B. Royce, Executor, Robert

T. Jacob, Agnes C. Jacob, Albert L. Schneider

and Bertha Schneider, petitioners

V.

Commissioner of Internal Revenue, respondent

On Petitions for Review of the Decisions of the Tax Court

of the United States

BRIEF FOR THE RESPONDENT

OPINION BELOW

The memorandum findings of fact and opinion of

the Tax Court are not officially reported. (R. 216-

296.)

JURISDICTION

These petitions for review (R. 303-311) involve

federal income taxes. Each notice of deficiency was

mailed by the Commissioner of Internal Revenue on

September 28, 1953, and in each instance the tax-

(1)



payer filed a petition with the Tax Court for redeter-

mination within ninety days thereafter.

Tax Court Docket No. 511^91. A notice of deficiency

was mailed to the taxpayer Fred C. Niederkrome in

the amount of $32,348.48 and $1,940.07 penalty for

the taxable year 1945. (R. 22-28.) On December 15,

1953, the taxpayer filed a petition with the Tax Court

for redetermination of the deficiency under the pro-

visions of Section 272 of the Internal Revenue Code

of 1939. (R. 18-28.) The decision of the Tax Court

in favor of the Commissioner was entered on April 3,

1957. (R. 296.) The case is brought to this Court by

a petition for review filed July 1, 1957. (R. 303-304.)

Tax Court Docket No. 51526. Notice of deficiencies

was mailed to the taxpayer E. Royce and Dora F.

Royce in the total amount of $109,112.16 for the

taxable years 1948 and 1949. (R. 40-56.) On De-

cember 21, 1953, the taxpayers filed a petition with

the Tax Court for redetermination of the deficiencies

under the provisions of Section 272 of the Internal

Revenue Code of 1939. (R. 30-56.) The decision of

the Tax Court that there were deficiencies in the total

amount of $44,645.02 was entered on April 3, 1957.

(R. 297.) The case is brought to this Court by a

petition for review filed July 1, 1957. (R. 304-305.)

Tax Court Docket No. 51527. Notice of deficiencies

was mailed to the taxpayer Ezra Royce in the total

amount of $825,924.47 and $94,609.68 penalties for

the taxable years 1944, 1945, 1946 and 1947. (R. 76-

103.) On December 21, 1953, the taxpayer filed a

petition for redetermination of the deficiencies under

the provisions of Section 272 of the Internal Revenue

Code of 1939. (R. 59-103.) The decision of the Tax



Court that there were deficiencies in the total amount
of $528,697.45 and $4,882.58 penalty was entered on

April 3, 1957. (R. 298). The case is brought to this

Court by a petition for review filed July 1, 1957. (R.

305-307.)

Tax Court Docket No. 51528. Notice of deficiencies

was mailed to the taxpayer B. Royce in the total

amount of $28,820.62 and $2,005.84 penalty for the

taxable years 1945 and 1947. (R. 124-145.) On De-

cember 21, 1953, the taxpayer filed a petition for

redetermination of the deficiencies under the provi-

sions of Section 272 of the Internal Revenue Code of

1939. (R. 114-145.) The decision of the Tax Court

that there were deficiencies in the total amount of

$22,847.30 was entered on April 3, 1957. (R. 299.)

The case is brought to this Court by a petition for

review filed July 1, 1957. (R. 307-308.)

Tax Court Docket No. 51529. Notice of deficiencies

was mailed to B. Royce, executor of the estate of Isa-

belle H. Royce, deceased, in the total amount of

$51,770.38 and $2,588.89 penalty for the taxable

years 1945, 1946 and 1947. (R. 159-176.) On De-

cember 21, 1953, the executor filed a petition for

redetermination of the deficiencies under the provi-

sions of Section 272 of the Internal Revenue Code of

1939. (R. 149-176.) The decision of the Tax Court

that there were deficiencies in the total amount of

$44,134.78 was entered on April 3, 1957. (R. 300.)

The case is brought to this Court by a petition for

review filed July 1, 1957. (R. 308-309.)

Tax Court Docket No. 51531. Notice of a deficiency

was mailed to the taxpayers Robert T. Jacob and
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Agnes C. Jacob in the total amount of $66,977.56 and

$4,035.66 penalty for the taxable year 1945. (R.

185-191.) On December 21, 1953, the taxpayers filed

a petition for redetermination of the deficiency under

the provisions of Section 272 of the Internal Revenue

Code of 1939. (R. 179-191.) The decision of the Tax
Court in favor of the Commissioner was entered on

April 3, 1957. (R. 301.) The case is brought to this

Court by a petition for review filed July 1, 1957. (R.

309-310.)

Tax Court Docket No. 51533. Notice of deficiencies

was mailed to the taxpayers Albert L. Schneider and

Bertha Schneider in the total amount of $24,228.55

and $1,102.38 penalty for the taxable years 1945,

1948 and 1949. (R. 198-207.) On December 21,

1953, the taxpayers filed a petition for redetermi-

nation of the deficiencies under the provisions of

Section 272 of the Internal Revenue Code of 1939.

(R. 193-207.) The decision of the Tax Court that

there were deficiencies in the total amount of $23,-

450.97 and $1,102.38 penalty was entered on April

3, 1957. (R. 302.) The case is brought to this Court

by a petition for review filed July 1, 1957. (R.

310-311.)

Jurisdiction over each of the above actions is con-

ferred on this Court by Section 7482 of the Internal

Revenue Code of 1954.

QUESTIONS PRESENTED

1. Whether the Tax Court erred in holding that the

disbursement of earnings by Oregon Motor Stages in

1945 in payment of the ABC note and the simultane-

ous redemption of the 350 shares of stock purchased



with the proceeds of such note, together with the dis-

bursements for incidental expenses charged by ABC
for making the loan, constituted distributions essen-

tially equivalent to dividends under Section 115(g)

of the Internal Revenue Code of 1939 and were there-

fore taxable to the stockholders.

2. Whether the Tax Court erred in holding that

the disbursement by Hippodrome Amusement Com-
pany in 1945 was a dividend and not a loan to the

taxpayer, E. Royce, and was therefore taxable to him.

3. Whether the Tax Court erred in holding that

Dora Royce was not a bona fide member of the Port-

land and Seattle partnerships and that Eunice (or

her trust) was not a bona fide member of the Seattle

partnership.

STATUTES AND REGULATIONS INVOLVED

The pertinent portions of the statutes and Regula-

tions involved are set forth in the appendix, infra.

STATEMENT

This case involves several consolidated proceedings.

After trial based upon considerable oral testimony

and stipulations of the parties the Tax Court entered

a memorandum opinion. The findings of fact con-

tained therein are as follows

:

1945 disbursements by Oregon Motor Stages from surplus

account

The Oregon Motor Stages (hereinafter called

Stages) was organized as an Oregon corporation in

1931, and in 1945 was the largest intrastate bus

company operating in Oregon. Stages operated its



motor busses as a public carrier pursuant to a per-

manent franchise under the rules and regulations of

the Interstate Commerce Commission. In June, 1945,

the issued and outstanding capital stock of Stages

consisted of 750 shares of common stock. (R. 221.)

During April or May, 1945, Schneider, after con-

tacting the stockholdei*s of Stages, advised E. Royce

that all the stock of the corporation was for sale.

Promptly thereafter, E. Royce and Jacob entered into

discussions with various individuals and the stock-

holders in regard to the purchase of the stock based

upon a price of $1,000 per share. As a result of the

negotiations, they and B. Royce, Xiederkrome and

Jacob expressed a willingness to purchase a total of

400 shares. Negotiations were conducted with other

individuals concerning the purchase of the remaining

350 shares of the stock but they declined to partici-

pate in the venture. In addition, consideration of

giving Stages an option to purchase the 350 was de-

veloped to the point of drafting an agreement for that

pui-pose. (R. 222.)

During the middle or latter part of June, 1945,

L. R. Bentson visited Portland and was consulted

about the venture. Bentson, born in 1869, was an

American citizen and resided in Canada after 1906.

He was an uncle of E. Royce, B. Royce and Fannie

Orsen, whom he visited about once a year during a

stay of four or five days in Portland. He was not

a man of expensive habits or a la\ish spender and

lived modestly with his wife in a small house in

Vancouver, D. C, which was valued at $4,200 at the

time of his death in April, 1950. He left an estate



of $33,673.06 to Fannie Orsen. He owned a house

and garage in Vancouver, which he rented in 1945

for $20 and $12 per month, respectively. Bentson

invested small amounts of money in Canadian secur-

ities and made regular small deposits to his bank

account, which, on August 14, 1945, aggregated

$6,539.42. What funds he had were said to be blocked

by wartime restrictions in Canada. (R. 222-223.)

Prior to June 20, 1945, application for loan of

$350,000 was made by E. Royce to American Busi-

ness Credit Corporation, an Oregon corporation doing

business in Portland, Oregon (hereinafter called ABC-
Portland). The application was duly submitted to

the parent company, American Business Credit Cor-

poration (hereinafter referred to as ABC-Delaware),

a Delaware corporation, at its offices in New York

City, for approval.^ (R. 223.) The application for

loan of $35,000 was considered by the Executive Com-

mittee of the parent company on June 20, 1945, the

pertinent portion of the minutes of which committee

reads as follows (R. 223-224)

:

Mr. Davidson and Mr. Ebe then submitted an

application on behalf of ABC-Portland. A group

of outstanding individuals in Portland, headed

by Messrs. Barney & Roy Royce and Robert

Jacob, desire to purchase the entire capital stock

of Oregon Motor Stages, largest intra-state bus

company operating in Oregon. Capital stock

consists in all of 750 shares Common, par value

$100.00 per share, book value $537.00 per share.

^ ABC-Portland was dissolved or abandoned about 1949

and its records transferred to the main office of the parent

company in New York.
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The stock is to be acquired for a price of

$750,000. The purchasers intend to buy 400

shares for $400,000, with their own funds. They
ask that we extend a line of credit of $350,000,

the balance of the purchase price of the Oregon
Motor Stages stock. We are asked to lend Mr.

Roy Royce, personally, the sum of $350,000, on

his note, to be secured by all of the capital stock

of Oregon Motor Stages. Our loan to be repaid

in 90 days or adjusted as conditions warrant.

Mr. R. Royce's personal statement reflects a net

worth of $1,366,000.00. Retiring stockholders

will guarantee to R. Royce and his associates

that the worth of Oregon Motor Stages is not

less than the figure shown on the company's

4/30 45 statement. A fee of $5,000 plus 5^';

per annum on cash for every 90 days is charge

contemplated.

The Committee reviewed in detail the financial

condition of Oregon Motor Stages as of 12/30/44

and 4/30 45 and its operating results for 1944.

Mr. Davidson was questioned in respect to the

proposed transaction and Mr. Dick's opinion was
received. After consideration and full review,

the Committee unanimously approved the credit

line requested, subject to approval of counsel,

and the sollowing [sic] stipulations

:

1. Subject to unanimous approval of full Port-

land Committee.

The sale and puhchase of the 750 shares of capital

stock of Stages was consummated on July 2, 1945, at

which time the former shareholders transferred 750

shares of stock in such manner that each of the tax-

payers named and L, R. Bentson received certificates

for the number of shares indicated (R. 224-225)

:



Niederkrome 55
E. Royce 145
B. Royce 50
Robert T. Jacob 100
A. L. Schneider 50

L. R. Bentson 350

Total 750

All of these certificates of stock were immediately

endorsed in blank and turned over to a representative

of ABC to secure the loan from that company of

$350,000, Bentson giving his receipt to each of the

others for their respective stock certificates, ''such

stock being loaned to me to be pledged to American

Business Credit Corporation as collateral to loan this

day made to me for the purchase of Three Hundred

Fifty (350) shares of the common capital stock of

said company." On the same date, July 2, 1945, ABC
issued its check for $350,000 payable to L. R. Bent-

son and E. Royce. (R. 225.) The payees in turn

executed a note dated July 2, 1945, in the amount

of $350,000, secured by all of the capital stock of

Stages, and reading as follows (R. 225-227) :

$350,000.00 Portland, Oregon, July 2, 1945.

On or before ninety (90) days after date, for

value received, we, jointly and severally, promise

to pay to the order of American Business Credit

Corporation Three Hundred Fifty Thousand and

no/100 ($350,000.00) Dollars, with interest from

date hereof, payable monthly on the first day of

each month thereafter, at the rate of 5 per cent

per annum. Principal and interest payable in

lawful money of the United States of America at

the office of American Business Credit Corpora-
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tion, Pacific Building, Portland, Oregon; and as

collateral security for the payment of this note

we, jointly and severally, herewith deposit and
pledge with said American Business Credit Cor-

poration 750 shares of the capital stock of Ore-

gon Motor Stages, an Oregon corporation, evi-

denced by the following certificates: certificate

72 for 145 shares; certificate 73 for 100 shares;

certificate 74 for 55 shares; certificate 75 for 50

shares; certificate 76 for 50 shares and certifi-

cate 77 for 350 shares; and we, jointly and

severally, empower said American Business

Credit Corporation, with option as to time and

manner, to collect or sell and deliver all or any

part of said capital stock and the certificates

evidencing the same, with or without notice to

us, or either of us, and to apply the proceeds

thereof to the payment of this note with all

interest due thereon, and to the payment of all

expenses attending the sale or protesting of the

said collateral; and in case the proceeds of the

sale of said collateral shall not cover the prin-

cipal, interest and expenses we, jointly and sev-

erally, promise to pay the deficiency forthwith

after such sale; and in case suit or action is

commenced to collect this note or any portion

thereof, we, jointly and severally, promise to pay

such additional sum as the court may adjudge

reasonable as attorney's fees in any such suit

or action.

/s/ L. R. Bentson
/S/ E. ROYCE

On July 17, 1945, George W. Davidson, manager

of ABC-Portland, billed Stages for $4,315.07, an

amount which represented the ABC servicing fee for
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financing the loan. The invoice was okayed by E.

Royce and on July 19, 1945, Stages issued its check

in full payment. The payment was charged to an

expense account on the books of Stages. (R. 227.)

Two months later, on or about August 31, 1945,

Stages received a letter dated August 31, 1945, signed

by L. R. Bentson, reading as follows (R. 227-229)

:

Vancouver, B. C.

August 31, 1945

Oregon Motor Stages,

Portland

Oregon

Gentlemen

:

I hereby offer to sell to Oregon Motor Stages

my Three Hundred Fifty (350) shares of stock

in the Company for cash at the price of One
Thousand Dollars ($1,000.00) per share, total

price Three Hundred Fifty Thousand Dollars

($350,000.00). You are to have thirty days in

which to close the transaction, but it is under-

stood between us that you will make every rea-

sonable effort to do so within a lesser time.

I represent and warrant that my 350 shares

of stock are free and clear of encumbrances, save

and except for a note in the sum of $350,000.00

payable to the American Business Credit Corpo-

ration and the transfer will be made upon the

sole condition that your Company assume and

pay the amount of interest that is due and owing

from me to said corporation on account of this

note.

My object in desiring to dispose of this stock is

that the sudden end of the war has made a great

difference in my plans, and on this account I de~
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sire to be relieved of my obligation to the said

American Business Credit Corporation.

Very truly yours,

/s/ L. R. Bentson
August 31, 1945.

The above offer is hereby accepted.

Oregon Motor Stages

By /s/ E. ROYCE,

President.

A joint and special meeting of the stockholders and

directors of Stages v^^as held on September 5, 1945,

at which time such letter was considered. Bentson

was one of the stockholders present at the meeting,

the minutes of which meeting read in part as follows

(R. 229-231):

The President, E. Royce, presided and Secre-

tary Robert T. Jacob kept a record of the pro-

ceedings.

Consideration was then given to the written

offer of stockholder, L. R. Bentson, dated April

31, 1945, copy of which is attached to these min-

utes.

The president then canvassed each and every

stockholder present, either in person or by proxy,

and each and every share of stock present, either

in person or by proxy, except the 350 shares

owned by stockholder, L. R. Bentson, expressly

waived the right to sell their shares to the cor-

poration.

Thereupon consideration was given to the ap-

plicable Oregon statutes and the balance sheet of



13

the Company as at August 31, 1945 which the

President submitted to the meeting was inspected,

and thereupon the following resolutions were

adopted by the unanimous vote of 400 shares of

stock of the Company, stockholder L. R. Bentson,

at his request, being excused from voting

:

Whereas, express power is given in the Ar-

ticles of Incorporation of this Company to pur-

chase its own stock ; and
Whereas, this Company has a surplus sub-

stantially exceeding $350,000.00, and it is to the

best interests of the Company to use $350,000.00

of such surplus to retire 360 shares of its issued

and outstanding capital stock at a price of

$1,000.00 per share and to use $350,000.00 of

such surplus for such purpose ; and
Whereas, such purchase may be made with-

out injury to the existing creditors and all of

the stockholders of the Company, except stock-

holder L. R. Bentson, have waived their priority

and have consented that the 350 shares belong-

ing to L. R. Bentson shall be so purchased and

retired; and
Whereas, said stock so purchased should be

cancelled and the capital stock of the Company
reduced in the amount of $35,000.00, Now,
Therefore,

Be It Resolved: That this Company shall

purchase and retire 350 shares of stock belong-

ing to L. R. Bentson at the price of $1,000.00

per share out of its surplus, and that the stock

so purchased shall be cancelled; and
Further Resolved : That the capital stock of

this Company be reduced from $75,000.00, di-

vided into 750 shares of the par value of $100.00

each, to $40,000.00 divided into 400 shares at the



14

par value of $100.00 each, and that the Secretary

be and he is hereby instructed and directed to file

with the Corporation Commissioner of Oregon an
appropriate certificate and affidavit of such re-

duction in capital stock, as required by law.

On September 6, 1945, Stages purchased and retired

the 350 shares of capital stock, and on the same date

issued its check in the amount of $350,000, payable

to L. R. Bentson. The check was endorsed by Bentson

and delivered to ABC-Portland in payment of the

loan. The payment of $350,000 was recorded on the

books of Stages as a debit to surplus of $315,000 and

a debit to capital stock of $35,000.- On September 17,

1945, Stages issued its check in the amount of

$3,739.73 to ABC-Portland, for interest due and

owing on the loan of $350,000. This payment was

charged to interest expense on the books of Stages.

(R. 231.)

Bentson did his own bookkeeping. In his day book

Bentson listed in detail items of income and expense,

and purchase and sale of securities. It contained

numerous entries on stocks purchased and sold by

him during the ensuing years, including the year

1945. It did not contain any entries reflecting the

purchase or sale of Stages stock in 1945. (R. 231.)

Bentson was neither an officer nor a director of

Stages, and he did not participate in the operation of

2 On April 2, 1946, the Corporation Commissioner of the

State of Oregon issued to the corporation its certificate of

decrease in the capital stock of the corporation from an au-

thorized capital stock of $75,000 to an authorized capital

stock of $40,000. (R. 231.)
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the corporation. Schneider was general manager,

vice president and director, and the only one who
was actually active in the company's affairs. Jacob

was secretary and director. E. Royce was president

and director. Niederkrome was treasurer and di-

rector. E. Royce, Jacob and B. Royce paid for their

Stages stock out of their own funds. Schneider paid

for his 50 shares with his own money, although

E. Royce advanced him $50,000 for the purpose for

a few days. E. Royce advanced Niederkrome $55,000

for his 55 shares, and Niederkrome gave him a note

for $55,000. On June 20, 1946, Niederkrome trans-

ferred his 55 shares to Schneider at the same price.

Schneider paid several thousand dollars on account

of the stock and gave a note to E. Royce for the

balance. Niederkrome's unpaid note to E. Royce was

cancelled, and Schneider's note remained unpaid until

the subsequent liquidation of Stages, when a com-

pensatory offset was made against it as among the

stockholders. (R. 231-232.)

During the Commissioner's investigation, Nieder-

krome confided to the revenue agents that he thought

the corporation had obtained the loan from ABC.

When the stock in the name of Bentson was offered

for sale to Stages on August 31, 1945, no serious

effort was made to interest other purchasers in buy-

ing the stock. The availability of the stock for sale

in September of 1945 was communicated by Schneider

to one of the individuals formerly interested in buying

it and Schneider was informed by this individual that

he was no longer interested. (R. 232.)
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Stages was in good financial condition in 1945 and

had a very fine earning record. It had paid substan-

tial dividends in the years prior to 1945. Although its

bus equipment was becoming somewhat worn, due to

the wartime conditions, it had a large resei^ve avail-

able for the purchase of additional equipment; it was

doing an excelent business; its gross earnings were

in excess of $1,000,000 per year, and in two years

were in excess of $2,000,000. The taxpayers were

optimistic about the post-war future of Stages. It

was their opinion that the company would prosper

after the war, despite an expected decline in revenues

as a result of the loss of military business. They

thought that wage rates would be reduced, and the

population of Oregon doubled, within the next ten

years. They regarded Stages as a very profitable

venture, one which presented an excellent opportunity

for a good, solid bus operation. Stages had an earned

surplus in excess of $350,000 at the time of the stock

redemption on September 6, 1945. (R. 233.)

There was no diminution of or curtailment in the

corporate activity and business of Stages as a result

of the stock redemption. The corporation continued

to operate under its permanent franchise under the

Interstate Commerce Commission, and it continued

to serve the people who desired to use its facilities.

(R. 234.)

In 1945, Stages expended cash and incurred a long-

term obUgation of $90,000 for the purchase of new

bus equipment costing $179,940.71, of which cost

$155,945.71 was expended prior to taxpayers' and

Bentson's acquisition of Stages stock. In 1945, also,
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depreciation on Stages' equipment amounted to

$119,564.23, and busses costing $74,404.12, having a

depreciated basis of $3,877.87, were sold for a net

profit of $18,903.83. In 1946, Stages purchased new
bus equipment costing $183,009.33, and increased its

long-term obligations to $155,000. Depreciation on

Stages' equipment in 1946 amounted to $124,673.58,

and busses costing $148,951.47, and having a depreci-

ated basis of $700, were sold for a net profit of

$44,565.81. During 1947, Stages acquired new bus

equipment costing $147,862.99 and a new building

costing $103,390.33; it increased its long-term obliga-

tions (equipment) to $184,934.91; and it incurred a

new long-term obligation (building) of $71,000. De-

preciation on Stages' equipment in 1947 amounted to

$138,637.85 and busses costing $56,722.11, and hav-

ing a cost basis of $450, were sold for a profit of

$9,990.24. (R. 234-235.)

The gross revenues and cumulative undivided

profits of Stages for the years 1945 to 1948, inclusive,

were as follows (R. 235)

:

Cumulative

Undivided

Profits at

Year Revenues End of Year

1945 $2,387,331.82 $102,469.34

1946 1,802,712.13 202,356.07

1947 2,072,584.49 236,983.53

1948 1,756,559.03 218,500.09

Stages did not declare or pay dividends to its stock-

holders in 1945 and 1946, or in any other year under

the operation of the taxpayers. The taxable net in-

come of Stages for 1945 and 1946 was $426,885.28



18

and $153,318.31, respectively. In answer to Question

No. 8 on the income tax return of Stages for the year

1946 concerning the retention of over seventy per

cent of the earnings and profits, the following reason

was given (R. 235)

:

Company is replacing equipment badly worn
through the war use and is buying other equip-

ment to better service. Needs all funds for fur-

ther expansion.

The Tax Court found that the record failed to

overcome the determination of the Commissioner that

Bentson was not a bona fide participant in the trans-

actions leading up to the acquisition of Stages stock

and was not a bona fide stockholder in Stages at all

times material. It was further found that the Com-

missioner's determination that the corporate distribu-

tions by Stages, in retirement of the 350 shares of its

stock issued in the name of Bentson and in payment

of certain incidental expenses, were made at a time

or under such circumstances as to be essentially equiv-

alent to dividends taxable to Niederkrome, E. Royce,

B. Royce and wife, Jacob and wife, and Schneider and

wife is not overcome by the evidence of record. (R.

236.) From these determinations the taxpayers here

petition for review.

The disbursement by Hippodrome

The Hippodrome Amusement Company was an

Oregon corporation engaged in the business of renting

property at Seaside, Oregon. It owned two pieces of

property in the center of the city, one improved, the
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other unimproved. Most of the improved property

was devoted to rental purposes, and the balance, in

1945, was used as a dance hall. (R. 257-258.) In

1945, the issued and outstanding stock of the corpora-

tion was owned as follows (R. 258)

:

E. Royce 218 shares

B. Royce 111 "

Niederkrome 19 "

Stephen Bartle 5 "

Total 353 "

The first three persons above listed were directors.

E. Royce, the only taxpayer concerned in this issue,

was president and Niederkrome secretary and auditor

of the corporation. The latter worked under the

former and, to a considerable extent, followed his in-

structions and orders. (R. 258.)

On December 28, 1945, Hippodrome issued a check

payable to E. Royce in the amount of $20,000. This

payment was recorded on the corporate books by

debiting an account receivable, entitled ''Due from

Stockholders," and crediting the cash account. The

disbursement of $20,000 to E. Royce was made with

the consent and agreement of B. Royce and Nieder-

krome. There were no minutes of the corporation

authorizing such payment. E. Royce executed no note

or other evidence of indebtedness, he paid no interest

at any time, and to the time of the hearing had made
no repayment. E. Royce has at all times been financi-

ally able to repay the amount withdrawn by him. His

personal financial statement in 1945 reflected a net

worth of $1,366,000. He had large investments in
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many business enterprises. In 1945, E. Royce loaned

Niederkrome $55,000, advanced Schneider $50,000,

and invested $145,000 in stock of Stages. Later he

financed the development of a gold mine called Alder

Gold-Copper Company, promoted the sale of its stock,

and obligated himself to supply the company v^ith

$250,000. In 1945, he reported a net income of

$122,951.95, which included earnings of $113,530.63

from five partnerships, namely. Yellow Cab Company
of Seattle, Gray Line Motor Tours of Seattle, Yellow

Cab Company of Portland, Royce Brothers of Port-

land, and Queen City Garage of Seattle. (R. 258-

259.)

In 1948, Hippodrome disbursed $400 to Nieder-

krome which was also charged to the account receiv-

able entitled ''Due from Stockholders." Similarly, as

in the case of E. Royce, there were no corporate

minutes authorizing the payment ; he executed no note

or other evidence of indebtedness ; he paid no interest

at any time; and there has been no repayment. (R.

259.)

On April 1, 1954, Niederkrome opened new ac-

counts on the books of Hippodrome entitled ''Notes

Receivable—E. Royce" and "Notes Receivable—F. C.

Niederkrome," to which he debited $20,000 and $400,

respectively, at the same time crediting the "Due
from Stockholders" account with $20,400, thus closing

out such account. (R. 259-260.)

Hippodrome operated at a loss before the war and

carried a deficit for about ten years during the 1930's.

In the early years it was necessary for E. Royce and

B. Royce to advance moneys to the company at times
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to help it out. The financial and operating condition

of the company improved thereafter and, in the years

before 1945, an earned surplus was built up, and

funds were accumulated. The company continued to

prosper in 1945 and the years subsequent thereto, and

is presently a company in good financial standing

with a book net worth of $70,000, the fair value of

which is probably $140,000. Hippodrome operated on

the basis of a fiscal year ending March 31. On March

31, 1945, the earned surplus was $16,576.34. It had

earnings of $5,127.06 from operations during the

year ended March 31, 1946. The earned surplus on

March 31, 1946, was $21,703.40. There was no

formal declaration of dividends by Hippodrome in

December, 1945. (R. 260.)

Hippodrome Amusement Company had no building

program or plans for immediate expansion in 1945.

Its plans for the remodeling of its buildings, or for

the construction of a building on the vacant portion

of its property, were not conceived or developed until

1948 or 1949. (R. 260.)

The Tax Court found that the withdrawal of

$20,000 by E. Royce in 1945 was not a loan to him by

Hippodrome, but was a distribution out of the profits

taxable to him as a dividend. (R. 261.)

Yellow Cab "Partnerships"—E. Royce and Dora Royce

Prior to August 1, 1942, Yellow Cab Incorporated

was an Oregon corporation engaged in the operation

of a taxieab business in Portland, Oregon. On August

1, 1942, the corporation was liquidated and dissolved.

On the same date, a partnership under the name of
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Yellow Cab Company (hereinafter called Portland

partnership) was formed to operate the business

formerly conducted by the corporation. On July 31,

1942, immediately prior to the dissolution of the cor-

poration, E. Royce transferred 14,000 shares of the

corporate stock to his wife, Dora F. Royce. This

transfer represented slightly less than half of the

shares of stock formerly held by him. The transfer

of the stock to Dora was made in anticipation of the

planned dissolution of the corporation and the simul-

taneous formation of the partnership, and the purpose

of the transfer was to qualify Dora for admission to

the partnership. (R. 263.)

The Portland partnership agreement provided that

the interests of the respective parties would be as

follows (R. 265)

:

E. Royce 26.1575%
B. Royce 26.1575%
Charles W. Keffer .659 %
C. H. Luton .906 %
Dora F. Royce 23.06 %
Isabelle H. Royce 23.06 %

Profits and losses were to be borne in the proportion

of the above interests. Each of the parties was to

have an equal voice in the control and operation of

the business. (R. 265.)

Luton and Keffer were employees, and their small

partnership interests were purchased by E. Royce and

B. Royce on November 28, 1942. (R. 266.)

Prior to April 20, 1944, Yellow Cab Company of

Seattle was a Washington corporation engaged in the

operation of a taxicab business in Seattle, Washing-
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ton. The issued and outstanding shares of stock of

the corporation were owned as follows (R. 266)

:

W. L. Rothschild 6O71/2

J. A. Baldi 606

Geo. E. Worster 606
D. N. Newton 606

E. Royce 1,4021/2

B. Royce 1,4021/2

A. H. Wenck 269

Total Shares 5,500

On May 1, 1944, the Yellow Cab Company was liqui-

dated and dissolved. On the same date, May 1, 1944,

a partnership of the same name (hereinafter called

Seattle partnership) was formed to operate the busi-

ness formerly conducted by the corporation. (R. 266-

267.)

On April 20, 1944, immediately prior to the disolu-

tion of the Seattle corporation, E. Royce transferred

4021/^ shares of the corporate stock to his wife, Dora

F. Royce. At the same time he transferred 700 shares

of the stock to himself as trustee for his minor daugh-

ter, Eunice Royce, then fourteen or fifteen years of

age. He retained 300 shares of stock for himself. On
the same date, April 20, 1944, E. Royce executed a

declaration of trust by which he declared himself

trustee of the 700 share of stock in trust for Eunice

Royce. The transfers of the stock to Dora F. Royce,

and to himself as trustee for Eunice Royce, were

made in anticipation of the planned dissolution of the

corporation and the simultaneous formation of the

partnership, and the purpose of the transfers of stock

was to qualify Dora and the trust for admission to the
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partnership. Gift tax returns were filed covering the

gifts of stock in the Seattle corporation to both Dora

and the trust. (R. 267.)

The Seattle partnership agreement provided that

salaries and distribution of the profits were to be

made as follows (R. 269-270) :

Salaries: A. H. Wenck, a monthly salary to be de-

termined by partners

B. Royce and E. Royce, 21/2% of net profits, but

not exceeding $5,000 per annum

Profits:

B. Royce 1402i/2/5500th

E. Royce 300 / 5500ths

E. Royce, Trustee for

Eunice M. Royce 700 / 5500ths

Dora Royce 402i/2/5500ths

A. H. Wenck 2691/2/5500ths

W. L. Rothschild 485i/2/5500ths

J. A. Baldi 485 / 5500ths

G. E. Worster 485 / 5500ths

D. N. Newton 485 / 5500ths
L. S. Ackerman 485 / 5500ths

Any losses were to be borne in the same proportion as

the profit distribution. (R. 269-270.) Decisions on

partnership matters were to be made by a majority in

interest of the partners. (R. 269.)

The Portland partnership and the Seattle partner-

ship kept their books and prepared their tax returns

on an accrual basis of accounting during all the years

in question. E. Royce was the most active partner in

the Portland partnership. He made the important

decisions as well as the day-to-day decisions involved

in the operation of the business. He was in charge of
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the ofRce, and his supervision and management in-

cluded the shop and garage personnel. B. Royce was

relatively inactive. Niederkrome was accountant for

the Portland partnership. Dora devoted some time to

checking the drivers and cars at the stands, boats,

depots and any place in Portland where the cabs came

frequently to pick up or discharge passengers. She

also checked the appearance and condition of uni-

forms, cleanliness, number of passengers carried and

made written reports on these matters to the office.

On Schedule I of the partnership returns filed by the

Portland partnership for the years 1946 through

1949, no percentage of time devoted to the business

by Dora is indicated. Duties similar to those rendered

by Dora for the Portland partnership were rendered

by an employee of the Seattle partnership for that

firm. (R. 271-272.)

The drawing accounts of Dora and E. Royce on the

books of the Portland partnership show withdrawals

during the taxable years 1944 through 1947, as fol-

lows (R. 272):

Year Dora F. Royce E. Royce

1944 $ 48,777.75 $ 58,184.94

1945 69,180.00 80,820.00

1946 48,865.01 57,086.99

1947 4,612.00 5,388.00

Total $171,434.76 $201,479.93

The withdrawals of both from the Seattle partnership

during the years 1945 through 1949 were as follows

(R. 272-273)

:
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Year Dora F. Royce E. Royce

1945 $41,622.53 $30,994.97

1946 19,662.53 14,644.97

1947 12,342.53 9,194.97

1948 12,342.53 9,194.97

1949 5,022.53 3,744.97

Total $90,992.65 $67,774.85

At the end of 1947, the Portland partnership's ac-

cumulated earnings distributable to Dora exceeded

her withdrawals by $35,434.76, and those dis-

tributable to E. Royce exceeded his withdrawals by

$38,395.26. At the end of 1949, the Seattle partner-

ship's accumulated earnings distributable to Dora

and E. Royce exceeded their withdrawals by the

amounts of $18,733.16 and $14,008.75, respectively.

(R. 273.)

The foregoing withdrawals by Dora were in the

form of checks made payable to her. Checks so issued

to her by the Portland partnership in 1944, in the

aggregate amount of $48,777.75, were endorsed in

blank. Another check so issued to her by the Portland

partnership on February 23, 1945, in the amount of

$11,530, was also endorsed in blank by Dora and paid

by the drawee, the United States National Bank, on

April 3, 1945. All other checks issued to Dora by the

Portland partnership and all those issued to her by

the Seattle partnership, totaling $170,479.59, were

endorsed in blank both by her and by E. Royce. (R.

273.)

During the year 1944 and through July of 1945,

Dora maintained a checking account at the Sixth and

Morrison Branch of The First National Bank of
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Portland in the name of ''Mrs. E. Royce." Beginning

with August, 1945, the account was in the name of

''Dora F. Royce." (R. 273-274.) The deposits to and

withdrawals from this account for the years 1944

through 1947 were as follows (R. 274)

:

Year Deposits Withdrawals

1944 $ 21,386.75 $ 22,507.83

1945 38,712.25 36,114.11

1946 73,491.78 71,563.02

1947 46,485.00 50,106.19

Total $180,075.78 $180,291.15

The foregoing dei30sits represented some of the dis-

tribution checks above mentioned. Dora also had

occasion to use a safe deposit box during each of the

taxable years, into which were placed various

amounts of cash derived from such distributions. The

balance in the account on January 1, 1944, was

$2,242.57 and on December 31, 1947, $2,648.91. (R.

274.)

A substantial portion of the partnership earnings

distributed to Dora by both partnerships was ex-

pended in payment of state and federal taxes. The

amounts so expended by Dora for federal taxes for

the years 1944 to 1947 were as follows (R. 274)

:

Year Amount

1944 $ 29,793.72

1945 57,315.46

1946 51,721.22

1947 29,454.14

Total $168,284.54

Dora filed joint returns with E. Royce for 1948 and

1949, and taxes were paid in the amounts of



28

$28,230.87 and $17,522.44, respectively, or a total oi

$45,753.31. (R. 275.)

A portion of the distributions made to Dora by

both partnerships was expended by her for such items

as (R. 275) :

Item Approximate Cost

2 Fur Coats $1,850

2 Chrysler Autos 8,000

Plymouth and Cadillac Unknown
Exercycle 350

Silverware 1,800

Lace Cloth 400

Government Bonds 7,000

Missouri-Pacific Stock 2,500

House Improvements 18,000

In addition to the above amounts, a total of approxi-

mately $70,000 was loaned to E. Royce to be invested

in Alder Gold-Copper Company, a company in which,

in 1947 and years subsequent thereto, E. Royce was

interested. Other amounts were given to E. Royce to

reimburse him for payments he had made for Dora.

(R. 275.)

After trial, the Tax Court held that Dora F. Royce

was not a bona fide member of the Portland and

Seattle partnerships during the taxable years for in-

come tax purposes and that the Commissioner had

properly included in the income of E. Royce the part-

nership profits reported by her. (R. 275.)

Seattle Partnership—Trust for Eunice Royce

On April 20, 1944, E. Royce executed a declaration

of trust in favor of his daughter Eunice with respect
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to 700 shares of common stock of the Yellow Cab

Company of Seattle. (R. 278.)

The jDurpose, terms and conditions of the trust pro-

vided in part as follows (R. 278-282)

:

( 1 ) To collect the net income therefrom and to

pay the same over to my said daughter, or to

accumulate the same for her use and benefit, and
invest and reinvest the same as hereinafter pro-

vided for principal of the trust estate, and as her

absolute and separate property for and during

the term of her natural life, or until this trust is

sooner terminated by my death or otherwise, as

hereinafter provided for.

(2) I, as such trustee hereunder, am to have

and there is hereby reserved to and vested in me
full discretionary power and authority to sell or

exchange from time to time, all of the aforesaid

property or any part thereof, or any other prop-

erty belonging to this trust, and to buy any other

property upon such terms, for such price, or for

such property as in my discretion I shall see fit;

and the proceeds so received upon such sale or

exchange shall be invested or reinvested in such

securities or other properties as I may deem ad-

visable, all of same to be held upon the same

trusts as are hereinabove and hereinafter de-

clared.

(3) In the event that it shall appear to me at

any time or times that the personal or family

necessities of my said daughter require a pay-

ment or payments of money to her, then in my
sole discretion, I may pay over to her, and there

is hereby reserved to me the power and authority

to pay over to her, such portion of the corpus of

the said trust estate as I may deem necessary or
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proper; without first applying any net income or

accumulated net income therefor, and in such

event, any such payments may be treated by me,

at my election, as trustee, as if an absolute gift

had been made herein of such corpus or portions

thereof to my said daughter, or as a loan to be

repaid to the trust estate by her, either from
future income or otherwise.

(4) This Trust shall be irrevocable, with no

power reserved to alter, amend, cancel, revoke

or terminate the same, except as may otherwise

herein be provided.

* * * *

(6) I, alone, hereby reserve the right and
power, during my lifetime to nominate and ap-

point a successor trustee, to carry out the pro-

visions of this trust, in my place and stead, such

appointment to take effect either during my life-

time or at my death, as I may direct, by the

execution of a formal document designating such

successor trustee, but the exercise of such power
shall not exhaust the power or extend the term
of the Trust. Any such appointment shall be

completed upon the turning over and delivery

to such successor trustee of the Trust property

and estate.

(7) Should I at any time become incapacitated

to administer this trust, or upon my death, in

default of the appointment of another trustee by

me, my wife, DoRA F. Royce, my brother, B.

RoYCE and A. L. Schneider shall act as co-

trustees in my place and stead, each of said co-

trustees to have an equal voice in the manage-
ment of said estate, and such successor trustees

are hereby directed to pay to my said daughter

monthly or quarterly during her lifetime, begin-
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ning with the date of my death, so much of the

net income of the trust estate after paying costs

and charges as may be necessary to meet the

schooling, living and other needs and desires of

my said daughter as she may direct.

In the event the annual income from the trust

estate in any year, before or after my death,

shall fall below $2,000.00, and it shall appear to

the trustee or trustees that the personal or family

needs of my said daughter shall require a pay-

ment or payments or money in addition to the

income from the trust property, the trustee or

trustees in his or their discretion may pay over

to my said daughter, and it is hereby reserved

to such trustee or trustees the power and au-

thority to pay over to her, such portion of the

principal of the trust estate as may be necessary

to pay to my said daughter sums which shall

aggregate, at least, the sum of $2,000.00. This

provision is not intended to limit the payments
to my said daughter, but to enlarge the powers
otherwise granted in this instrument.

(8) Before making any investment, change of

investment, or sale of any property or securities

in the trust fund, the trustee or trustees who
succeed me and their successors shall consult and
advise with my said daughter, Eunice M. Royce,

and, if the said Eunice M. Royce shall fail to

indicate her disapproval of any proposed invest-

ment, change of investment, or sale, within fif-

teen (15) days after notice thereof, the trustees,

if they deem the same advisable, may make such

investment, change of investment or sale, without

such approval.

(9) Upon my said daughter reaching the age

of thirty-five (35) years, if, in the judgment of
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the trustee or trustees then living, my said

daughter desires to receive the corpus of the

trust estate and she is considered by the said

trustee or trustees to be capable of managing the

trust estate wisely, then, and upon the concur-

rence of these two events, the trustee or trustees

shall convey the corpus of this trust to my said

daughter in her absolute right. If, in the judg-

ment of the trustee or trustees my said daughter

is not capable of managing the trust estate

wisely when she reaches the age of thirty-five

(35) years, then as soon thereafter as she con-

vinces the trustee or trustees of her ability to

manage said estate wisely, said trust property

shall be conveyed to her absolutely.

* * * *

E. Royce never regarded the Declaration of Trust

as a real trust, nor did he treat it as such during the

ensuing years. He did not file fiduciary income tax

returns for the trust. He made no accounting to

Eunice, nor has he ever reported to her in respect to

the status of the trust. He filed income tax returns in

the name of Eunice M. Royce for the years 1944 and

1946 to 1949, inclusive. He signed her name ''Eunice

May Royce," or ''E. M. Royce, by E. Royce, Trustee,"

on the returns. He so filed an unsigned Form 1040

for 1945. Eunice became eighteen years old in 1947.

She lived at home until then. From 1947 to 1951 she

went to the University of Oregon. From March, 1952,

to March, 1954, Eunice worked for the Imperial

Travel Bureau. She was married June 12, 1954. She

is now Eunice Dodge and resides at Wenatchee,

Washington. At the time of the hearing she was
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twenty-six years of age. Eunice was first told about

the trust in 1947 when she was eighteen years of age.

(R. 282.)

During the years in question, substantially the only

income reported on the returns filed in the name of

Eunice Royce represented those earnings of the part-

nership distributable to ''E. Royce, trustee for E. M.

Royce," as follows (R. 283) :

Year Amount

1945 $47,797.11

1946 54,826.28

1947 47,645.90

1948 20,863.27

1949 16,611.08

The drawing account of ''E. Royce, trustee for E. M.

Royce," on the books of the Seattle partnership dis-

closed withdrawals aggregating $205,154.94 during

the period from January 1, 1944, to December 31,

1949, as follows (R. 283)

:

Year Amount

1944 $ 16,422.49

1945 77,422.49

1946 46,922.49

1947 34,192.49

1948 21,462.49

1949 8,732.49

Total $205,154.94

On December 31, 1949, the earnings distributable to

"E. Royce, trustee for E. M. Royce," exceeded the

withdrawals by $32,592.59. The excess amount had

been retained in the business and not withdrawn.

(R. 283.)
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The foregoing withdrawals were deposited by E.

Royce in a trust account at the United States Na-

tional Bank. E. Royce, alone, was authorized to sign

checks on this account. He has exercised absolute dis-

cretionary power and authority over the funds and,

excepting for certain small amounts, Eunice has

never received anything from the trust. The checks

issued by E. Royce on the trust account during the

period from January 1, 1944, to December 31, 1949,

aggregated $186,046.21, leaving a balance in the

account of $19,108.73. (R. 283-284.) These funds

were directed to the following purposes (R. 284)

:

Payment of Federal and state taxes $89,464.96

Purchase of Government bonds 281.25

Payment of personal expenses of

Eunice Royce 2,200.00

Loans to or for E. Royce 94,100.00

Balance left in account 19,108.73

Total $205,154.94

During the years involved, Eunice had a personal

checking account in The First National Bank, to

which E. Royce sometimes deposited small amounts

drawn from the trust account for certain pei^onal

expenses of Eunice while she attended college. Such

deposits totaled $2,200. (R. 284.)

The sole investment of trust funds in Governmental

or other conventional securities amounted to $281.25.

This investment consisted of three checks drawn on

the trust account in 1944 and 1945, made payable to

''Yellow Cab Co.'' (R. 285.)

The 'loans" to E. Royce from the trust account

aggregated $94,100 on December 31, 1949. Of this
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amount, $7,100 was loaned to Royce, Inc., and the

balance of $87,000 to E. Royce, personally. Royce,

Inc., owned the Columbia Athletic Club building, and

E. Royce was principal stockholder of the corporation.

The loans to Royce, Inc., were made in 1948 and

1949, and were repaid in 1950. The loans to E. Royce

consisted of three checks drawn on the trust account

at the time and in the am^ounts indicated below (R.

285):

Amount

$60,000.00

25,000.00

2,000.00

Check No. Date of Check

6 Between June 15 and
July 10, 1945

10 December 29, 1945

15 July 10, 1946

Total $87,000.00

These loans have not been repaid, and are now evi-

denced by three renewal notes bearing three per cent

interest, the original notes having been canceled. (R.

285.)

These renewal notes are one-year notes made pay-

able to Eunice Mae Royce. The dates of execution,

face amounts and other data shown thereon are as

follows (R. 486)

:

Date of Amount of Repayment

—

Execution Note Amount & Date

July 10, 1951 $2,000 $ 200 (6-18-53)

500 (5- 5-53)

230 (5- 7-54)

85 (9-26-53)

July 7, 1952 60,000 3,500 (1-13-54)

1,000 (2-15-54)

December 26, 1953 25,000 None

$87,000 $5,515
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No interest has been paid and, aside from the above

small payments, the loans to E. Royce from the trust

account remain unpaid to date. (R. 286.)

The Commissioner determined that Eunice Royce

was not a bona fide partner in the partnership and

accordingly included in the income of E. Royce the

partnership profits in the returns filed in her name.

In affirming this determination the Tax Court held

that E. Royce and the other parties involved did not

in good faith and acting with a business purpose

intend to join together with Eunice or with the trust

of which she was beneficiary as partners in the con-

duct of the Seattle partnership. (R. 286.)

SUMMARY OF ARGUMENT

1. Section 115(a) of the Internal Revenue Code of

1939 sets forth the general rule that any distribution

by a corporation to its stockholders constitutes a tax-

able dividend to the extent of its earnings. Section

115(c) provides an exception for distributions made
in complete or partial liquidation of a corporation.

This exception is then limited by Section 115(g)

which provides that redemptions "essentially equiva-

lent to the distribution of a taxable dividend" shall be

treated as taxable dividends.

In the case at bar the taxpayers evolved a plan to

acquire complete ownership of Oregon Motor Stages,

whose stock was worth $750,000, by using $350,000

of Stages' surplus as part payment. This was ac-

complished by setting up one Bentson as a straw man,

an ostensible borrower of $350,000 from ABC and an

ostensible stockholder in the corporation. The facts
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show, however, and the Tax Court so held, that the

loan by ABC to finance part of the purchase price of

Stages' stock was in reality made to the taxpayers

and not to Bentson. He did not take part in the nego-

tiations leading up to the loan, the parent company of

the loan company did not think it was lending the

money to him, he did not have a net worth ample

enough to undertake such a loan, and E. Royce signed

the note with him as co-maker. When this situation

is viewed in the light of the various criteria set forth

by the courts to determine whether any given distri-

bution is essentialy equivalent to a dividend, it be-

comes apparent that the Tax Court correctly decided

the case. There was no contraction of corporate busi-

ness, and in fact a retention of earnings was required

for the purchase of additional equipment after the

war. The reason behind the corporate redemption

was not a business consideration but rather was the

personal desire of the stockholders from whom sprang

the initiative for the distribution. Since the 350

shares ostensibly held by Bentson were actually held

for the benefit of all the stockholders, the distribution

did not serve to change the proportionate ownership

of the stock. Also noteworthy is the fact that prior to

1945 substantial dividends were paid, and in contrast

no formal dividends were declared once the corpora-

tion was under the control of the taxpayers. The most

important criteria, the net effect of the action, shows

that precisely the same result was accomplished by

the distribution as it took place as would have been

accomplished had a formal dividend been declared.

The taxpayers were enabled to purchase one hundred
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per cent control of a corporation which had a stock

value of $750,000 by the expenditure of $400,000 of

their own funds and the use of $350,000 of the corpo-

rate earned surplus. Various incidental expenses in-

curred in connection with the loan which were paid

by Stages w^ere also dividends to taxpayers.

The Tax Court did not err in admitting the rele-

vant minutes of ABC-Delaware (the loan company's

parent) in connection with the loan application. This

exhibit is admissible as a business entry. The taxpay-

ers admitted its authenticity and identity. Taxpay-

ers' main complaint appears to be that the Commis-

sioner failed to lay a proper foundation for its re-

ception. However, no contention whatsoever was

made at the trial that the exhibit did not represent

minutes made 'in the regular course" of ABC-Dela-

ware's business, and their trustworthiness is pointed

up by the fact that they are routine business entries

of a corporation in no way connected with the present

litigation. In any event, assuming arguendo the cor-

rectness of taxpayers' contentions, the admission of

the exhibit was not prejudicial. The Tax Court's

decision rested upon much more than the exhibit.

2. A withdrawal of $20,000 in 1945 by E. Royce

from Hippodrome, a corporation of which he was the

principal stockholder, was a dividend and not a loan.

E. Royce executed no note, paid no interest, and the

"loan" remains unpaid to date. The taxpayer in his

petition to the Tax Court alleged that the funds had

been accumulated by Hippodrome for the construction

of a building for which there were plans in 1945, and

that in anticipation of improved building conditions
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the plans were held in abeyance and the corporation

made the ''temporary loan" until the funds were re-

quired. His proof, however, completely failed to sup-

port the allegations of the petition and it is apparent

that at the time of the so-called loans the corporation

had no such reason for accumulating the funds. The

Tax Court was correct in subjecting this transaction

between a corporation and its controlling stockholder

to close scrutiny and properly found that the distribu-

tion was a dividend.

3. There are three family partnerships at contro-

versy: The purported interest of Dora Royce in the

Yellow Cab companies of Portland and Seattle, and

that of Eunice Royce, minor daughter of E. Royce, in

the Seattle company. The controlling consideration,

as enunciated by the Supreme Court in the Culbertson

case (p. 742) is

—

whether, considering all the facts—the agree-

ment, the conduct of the parties in execution of

its provisions, their statements, the testimony of

disinterested persons, the relationship of the

parties, their respective abilities and capital con-

tributions, the actual control of income and the

purposes for which it is used, and any other facts

throwing light on their true intent—the parties

in good faith and acting with a business purpose

intended to join together in the present conduct

of the enterprise."

In each of these three instances the purported

capital contribution did not originate with the wife

and daughter, but rather was a gift from E. Royce.

A lack of original capital does not militate against

the validity of a family partnership for tax purposes;
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however, it is one of the circumstances to be consid-

ered in determining whether a bona fide partnership

has been established. Where a purported partner has

not contributed vital services, has not participated in

the management and control of the business, and has

not contributed "original capital," under the Culbert-

son case a heavy burden is placed on the taxpayer to

show the bona fide intent of the parties to join as

partners.

The Tax Court, in reaching its decisions favorable

to the Commissioner, duly considered the legal princi-

ples set forth by Culbertson. As to Dora's purported

interests, it is clear that her capital was in the form

of a gift made to her contingently upon her joining

the partnerships. There were no business reasons for

taking her into the partnerships, and it is clear that

keeping down family taxes is not of itself "business."

Likewise, a so-called moral obligation to^^^t- a wife^^^^

because she had been of help to the husband does not

constitute a business purpose for her entry into the

partnership. As to Dora's services and management

control, the Tax Court found that she only "per-

formed certain relatively inconsequential services for

the Portland firm," and it is clear that she did not

exercise any real dominion or control over her "in-

vestments." Even more telling against the taxpayers'

contentions is the fact that in reality it was E. Royce

and not Dora who enjoyed the income distributed to

Dora.

The trust for Eunice, minor daughter of E. Royce,

is likewise not a bona fide member of the Seattle part-

nership. This purported interest, like those of the
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wife, was set up with gift capital. There has not even

been any attempt to ascribe a business reason for the

trust joining the partnership. And the evidence

makes it very clear that E. Royce did, in fact, treat

the trust's so-called share of partnership income as

if it were in reality his own. None of these partner-

ships are valid for tax purposes.

The decisions of the Tax Court are correct and

should be affirmed.

ARGUMENT

The Disbursement Of Earnings By Oregon Motor
Stages In Payment Of The ABC Note And The
Simultaneous Redemption Of The 350 Shares Of
Stock Purchased With The Proceeds Of Such Note,

Together With The Disbursements For Incidental

Expenses Charged By ABC For Making The Loan,

Constituted Distributions Essentially Equivalent To
Dividends

A. The statutory scheme

The general rule as set forth in Section 115(a) of

the Internal Revenue Code of 1939 (Appendix, infra)

is that any distribution either of money or property

by a corporation to its stockholders constitutes a tax-

able dividend to the extent that the corporation has

earnings. Out of this general rule an exception is

carved by Section 115(c) (Appendix, infra) which

provides that distributions made in complete or par-

tial liquidation of a corporation will be treated as

payments in exchange for the corporate stock even

though the distribution may include earnings. The

scope of the exception contained in Section 115(c) is.
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however, definitely limited by Section 115(g) of the

Code (Appendix, infra). That section provides

that

—

If a corporation cancels or redeems its stock

(whether or not such stock was issued as a stock

dividend) at such time and in such manner as to

make the distribution and cancellation or re-

demption in whole or in part essentially equiva-

lent to the distribution of a taxable dividend, the

amount so distributed in redemption or cancella-

tion of the stock, to the extent that it represents

a distribution of earnings or profits accumulated

after February 28, 1913, shall be treated as a

taxable dividend.

Thus, the general rule as to corporate distributions is

set forth in Section 115(a), an exception to this gen-

eral rule in certain instances is set forth in Section

115(c), and this exception is then limited by Section

115(g).^

The purpose behind the enactment of Section

115(g) was to thwart various attempts to disguise

ordinary dividends as liquidating distributions. This

Court, in Earle v. Woodlaw, 245 F. 2d 119, 129,

certiorari denied, 354 U.S. 942, quoted with approval

the statement of the legislative history of the section

as set down in Hyman v. Helvering, 71 F. 2d 342

(C.A. D.C.), certiorari denied, 293 U.S. 570:

This case describes the legislative history be-

hind Sec. 115(g), 71 F.2d at page 344

:

•'' A reading of the Code provisions relative to corporate

distributions, starting with Section 115(a), makes it clear

that the taxpayers are in error when they state that the

"general rule" is that the proceeds of a stock redemption

are to be treated as the proceeds of a sale. (Br. 29.)
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''Suppose * * * the case of two men hold-

ing practically the entire stock of a corpora-

tion for which each paid $50,000. The cor-

poration, having accumulated a surplus of

$50,000 above its cash capital, buys from the

stockholders for cash one-half of the stock

held by them and cancels it, and the pay-

ment is nontaxable because it is a partial

redemption of stock. To change this result

and make it taxable (g) was written and
incorporated into the law."

House, Senate and Conference Reports. H. Rep.

No. 1, 69th Congress, first Session, p. 5; S. Rep.

No. 52, 69th Congress, First Session, p. 15; H.

Conf. Rep. No. 356, 69th Congress, First Ses-

sion, p. 30.

It is with this legislative purpose in mind, then,

that the distributions involved in the case at bar must

be scrutinized.

B. The loan and purchase of 350 shares were for

the benefit of taxpayers

1. The Tax Court's finding in this respect was
not "clearly erroneous"

The factual situation which is before the Court

presents a clear instance where the stock redemption

should be treated as ''essentially equivalent to the dis-

tribution of a taxable dividend." The apparent plan

which the taxpayers evolved to acquire complete own-

ership of Stages, whose stock was worth $750,000, by

using $350,000 of Stage's funds for payment with-

out incurring the normal tax liability for a dividend

distribution, is the type of situation where dividend

treatment is required by Section 115 (g)

.
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The taxpayers would have this Court view the stock

redemption in a vacuum, without any consideration

whatsoever of the long series of interrelated trans-

actions which led to the so-called purchase by Bentson

of 350 shares. The Tax Court, however, refused to

adopt the narrow attitude espoused by taxpayers and

found it necessary to consider all of the facts involved

in the relatively short time period between the nego-

tiations for the loan to purchase the stock and the

redemption of the 350 shares. These events are in

three general phases, namely, the purchase on July 2,

1945, of the entire capital stock of Stages consisting

of 750 shares for $750,000, 400 shares with funds

provided by the taxpayers and 350 shares, with funds

borrowed from ABC; the simultaneous transfer of the

entire capital stock on July 2, 1945, to ABC as secur-

ity for the note to ABC in the amount of $350,000;

and the disbursement of corporate earnings on Sep-

tember 6, 1945, in the amount of $350,000 in pay-

ment of the ABC note and the simultaneous redemp-

tion of 350 shares of stock. Whether or not this re-

demption constitutes a dividend depends to a large

extent upon the question of whether the indebtedness

to ABC was incurred on behalf of the taxpayers.

Thus, the bona fides of Bentson's participation in the

purchase of the corporation is of primary concern.

It is the position of the Commissioner that Bentson

was no more than a straw-man on behalf of the tax-

payers in the purchase of the 350 shares and that in

reality the taxpayers purchased the entire capital

stock of Stages with funds which consisted of

$400,000 of their own funds and $350,000 borrowed
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from ABC; they then repaid the $350,000 with funds

obtained from the corporation.

L. R. Bentson, at the time in question, was an
elderly man who occasionally left his home in Canada
to visit a niece and two nephews in Portland. He was
in Portland sometime around the date of the purchase

of the stock, and the taxpayers have attempted to

show, although only by the testimony of interested

witnesses whose credibility obviously did not impress

the Tax Court, that Bentson took an active part in

the purchase of the stock and the negotiations for the

loan from ABC. The evidence, however, is to the

contrary and the Tax Court rightly so held. In fact,

E. Royce informed the revenue agents that the finan-

cial arrangements with respect to the ABC loan were

handled by Jacob and McCulloch, the attorneys for

the former stockholders.^ (R. 583.) Jacob, on the

other hand, told the agents that his part in the loan

negotiations was limited to introducing E. Royce and

Bentson to George Davidson, manager of ABC-Port-

land, and that the loan negotiations were carried on

by them, the same story he told at the hearing. (R.

585.) That Mr. Bentson did not participate in the

events leading up to the negotiation of the loan is

apparent from the statements of the taxpayers to the

revenue agents prior to the trial herein, from the

records of ABC and from the fact that negotiations

for the loan were made prior to the time Bentson

even arrived in Portland, thus making it physically

impossible for him to have submitted the application

* This statement is, of course, in marked variance with the

testimony given by E. Royce during the trial herein.
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for the loan, and/or to have participated in the

negotiations.

The minutes of ABC-Delaware, the parent com-

pany of ABC-Portland through which the loan was
obtained, read as follows (R. 223-224)

:

A group of outstanding individuals in Portland,

headed by Messrs. Barney and Roy Royce and
Robert Jacob, desire to purchase the entire capi-

tal stock of Oregon Motor Stages * * *. The
stock is to be acquired for a price of $750,000.

The purchasers intend to buy 400 shares for

$400,000, with their own funds. They ask that

we extend a line of credit for $350,000, the bal-

ance of the purchase price of Oregon Motor

Stages stock. We are asked to lend Mr. Roy
Royce, personally, the sum of $350,000, on his

note, to be secured by all of the capital stock of

Oregon Motor Stages.

It is noteworthy that Mr. Bentson, who the tax-

payers contend to be the real debtor to ABC, is no-

where mentioned in these minutes. Lending credence

to the ABC record is the admission of Niederkrome,

made during his interview with the revenue agents,

that the taxpayers borrowed the $350,000 from ABC.

(R. 594-595, 606-607.) As the agent testified during

the hearing (R. 594-595)

:

He [Niederkrome] said he did not know whether

stock was put up as collateral for the loan by

American Business Credit Corporation, but he

did know that a loan was obtained and he ex-

plained the general financing of the trans-

action. He said that the new group of stock-

holders put up four hundred thousand dollars,
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and they borrowed three hundred fifty thousand
dollars.

The Tax Court found that there was no proof that

in July, 1945, Bentson had a net worth ample to

undertake the purchase of $350,000 worth of stock.

(R. 239.) He lived modestly and left a small estate

of approximately $34,000 at the time of his death in

1950, which was only five years after the time of his

so-called purchase. While his day-books indicated

that he was careful to record his small transactions,

there were no entries therein pertaining to the pur-

chase and sale of the Stages stock. (R. 222, 231,

240.)

Additionally, the Tax Court found as a matter of

fact that Bentson did not become involved in the

transaction until after application for the loan was

made by Ezra Royce because he did not arrive in

Portland until after that time. (R. 241-242.)

Likewise compelling in support of the Tax Court's

determination that the loan was obtained by Ezra

Royce on behalf of the taxpayers were the facts that

Ezra Royce signed the ABC note as co-maker (R.

225-227) ; that all of the stockholders put up their

stock as collateral for the ABC loan (R. 225) ; that

Stages paid the ABC service charge and interest on

the loan (R. 227, 231); that the redemption of the

stock was for the same price per share at which it

was purchased and that the ABC note was immedi-

ately paid. (R. 231). The holding by the Tax Court

that Bentson was only a straw-man in this transac-

tion is well supported by the evidence.

This is no more than a run-of-the-mill question of
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fact and the finding of the Tax Court must be upheld

unless it can be said to be clearly erroneous. Helver-

ing V. Nat. Grocery Co., 304 U.S. 282; Commissioner

V. Scottish American Co., 323 U.S. 119. While the

ultimate question of whether the distribution was

essentially equivalent to a dividend has been held by

this Court to be a mixed question of law and fact

(Earle v. Woodlaw, supra; Pacific Vegetable Oil

Corp. V. Commissioner, 251 F. 2d 682), the determin-

ation that the taxpayers herein and not Bentson in-

curred this indebtedness is a simple question of fact

and the record is replete with evidence in support of

it. Bentson was merely allowing his name to be used

in an attempt to purchase the 350 shares of stock

with accumulated earnings of Stages without the tax

liability of a dividend distribution. He held the stock

in behalf of the other stockholders, the taxpayers

herein.

2. The Tax Court did not err in admitting the

minutes of ABC-Delaware in connection with

the loan application

The taxpayers contend that Exhibit A was im-

properly admitted. This exhibit consists of a certifica-

tion by the treasurer and assistant secretary of

Crown Finance Company, Inc., a Delaware corpora-

tion which was formerly named the American Busi-

ness Credit Corporation, attaching a copy of the

minutes of a meeting of the executive committee of

ABC-Delaware held on June 20, 1945. (Br. 5a-lla.)

The parties stipulated that Exhibit A "may be

offered in evidence at the trial of the above-entitled

cases without further identification or authentica-
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tion, subject, however, to any and all other objections

as counsel may make thereto at the trial of said

cases." (R. 213-214.)

During the course of the trial, taxpayers objected

to the exhibit's admission as follows (R. 613-614)

:

* * * we strenuously object to its admission in

evidence on the ground that it is incompetent,

irrelevant, immaterial, and purely hearsay. * * *

Here, there is an affidavit by a person who was
not an officer of the corporation at the time the

affidavit—at the time the transaction took place,

he was the Secretary at the time the affidavit

was made—he—certifies to that affidavit

—

through that affidavit that the photostat there is

a true copy of minutes of a certain meeting.

Those minutes, however, report a report of Mr.

Davidson who is dead. There is no showing that

Mr. Royce or Mr. Jacob or Mr. Bentson or any-

body else was back east. There is no evidence

that they were there; that they knew what Mr.

Davidson was saying. The affidavit, the report of

Mr. Davidson, at that Executive Committee in

the east was the purest kind of hearsay. He was

the Manager out here trying to get a loan

through. And we weren't—no party—no pur-

chaser was there being represented. I want it

clearly understood that I have stipulated that I

have no objection to the authenticity or to the

identity of this thing, but I have strenuous ob-

jections on the grounds of materiality and hear-

say. * * * And here, it is the purest kind of

hearsay, with none of these people there whom he

seeks to bind or to charge with whatever is in

those minutes. Furthermore, I point out in the

affidavit, that in paragraph six of the affidavit.
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the gentleman who made it, attempts to state

something about a loan when the affidavit bears

the date of 1955, the 21st day of April, about

something that happened ten years before, when
he wasn't present or knew anything about it.

And for that reason, I think it is the purest

hearsay. We object to the photostat and to all

parts of the affidavit, insofar as they state facts.

This exhibit is admissible as a business entry. As
the taxpayers correctly state, 28 U.S.C, Section 1732

(Appendix, infra), is applicable to proceedings in the

Tax Court. This statute provides

:

§ 1732. Record made m regular course of busi-

ness; photographic copies.

(a) In any court of the United States and in

any court established by Act of Congress, any
writing or record, whether in the form of an

entry in a book or otherwise, made as a memo-
randum or record of any act, transaction, occur-

rence, or event, shall be admissible as evidence of

such act, transaction, occurrence, or event, if

made in regular course of any business, and if

it was the regular course of such business to

make such memorandum or record at the time of

such act, transaction, occurrence, or event or

within a reasonable time thereafter.

All other circumstances of the making of such

writing or record, including Ir.ck of personal

knowledge by the entrant or maker, may be

shown to affect its weight, but such circum-

stances shall not affect its admissibility.

The statute was enacted to do away with the com-

mon-law requirement that business records must be
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identified by the persons who made them. See, e.g.,

Palmer v. Hoffman, 318 U.S. 109. In that case the

court stated (p. 115)

:

The several hundred years of history behind

the Act (Wigmore, supra, §§ 1517-1520) indi-

cate the nature of the reforms which it was de-

signed to effect. It should of course be liberally

interpreted so as to do away with the anachro-

nistic rules which gave rise to its need and at

which it was aimed.

If the exhibit fits within the purview of the Busi-

ness Records Act, as the Commissioner contends, it is

admissible despite the common law rule of hearsay.

The main complaint about the exhibit appears to be

that the Commissioner failed to lay a proper founda-

tion for its reception. In this I'espect the above set

out objections of taxpayers' counsel during the course

of the trial should be noted. No contention whatso-

ever was made that the exhibit did not represent

minutes made '4n regular course" of ABC-Delaware's

business.^ There is no question at all that Exhibit A

5 Compare United States V. Feinherg, 140 F. 2d 592 (C.A.

2d), cited by taxpayers, where the specific objection was
made that there had been no testimony that certain corporate

books (not minutes) had been kept in the regular course of

business. Also see Clainos v. United States, 163 F. 2d 593

(C.A. D.C.), where the court held that a photograph of the

accused which had on its back a series of notations as to

convictions of various crimes was not admissible over ob-

jection; the court held that these were not the type of rec-

ords encompassed by the business record statute, particularly

where Congress specifically provided in the District Code for

a different method of proving convictions. Likewise in

Schering Corp. v. Marzall, 101 F. Supp. 571 (D.C. D.C.),
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is a correct copy of the minutes of the meeting in

question/' And the fact that corporations keep min-

utes would appear to be subject to judicial notice.

Indeed, under the laws of Delaware, the state of

incorporation of ABC-Delaware, there is a manda-

tory requirement that such minutes be kept. 8 Dela-

ware Corporation Code, Section 142.

Once again, it must be repeated that taxpayers

have admitted the authenticity and identity of this

document. (R. 213-214, 613-614.) Thus, the argu-

ment devoted to lack of authenticity (Br. 49) is

aimed at a point which has been already conceded by

taxpayers.

The next point made is that the exhibit is not

trustworthy, and that the crux of trustworthiness is

that the records are routine or automatic reflections

of business transactions. Taxpayers again ignore the

point that corporate minutes are entries made in the

routine course of business. The trustworthiness of

the minutes here under consideration is apparent

when the circumstances are examined. They are ad-

mittedly a summarized version of the meeting of

ABC-Delaware's executive committee. But we do not

the papers excluded in a patent action were not corporate

minutes, but rather were laboratory notebooks which were

not identified by the person who made the entries or by any

person who saw them contemporaneously with the events

they purported to record.

^ "I want it clearly understood that I have stipulated that

I have no objection to the authenticity or to the identity of

this thing, but I have strenuous objections on the grounds
of materiality and hearsay." (R. 613-614.)
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understand that condensation renders such records

inadmissible. They are the minutes of a corporation

which is in no way connected with the present litiga-

tion, which has and had at the time of the meeting

''no ax to grind" in relation to these cases. They
merely considered whether or not a certain loan

should be granted by their subsidiary and made a

decision thereon.

As to the contention that Davidson might have

been prone to exaggeration in his eagerness to have

the loan granted (which is, of course, pure conjecture

at the most), we can only refer to the statute which

provides that ''All other circumstances of the making

of such writing or record, including lack of personal

knowledge by the entrant or maker, may be shown to

affect its weight, but such circumstances shall not

affect its admissibility."

In any event, assuming arguendo the correctness of

all of the taxpayers' contentions in this respect, the

admission of the exhibit was not prejudicial. As
noted in point B(l) of this section, the Tax Court

rested its decision upon much more than Exhibit A.

The vagueness of interested witnesses at the time of

the revenue agents' investigation vis-a-vis their

specific and detailed tales many years later at the

trial, the net worth of Bentson which was insufficient

to obtain a loan of such magnitude, the securing of all

the capital stock of Stages for the loan, the signing of

the note by E. Royce, etc., all went to prove the Com-

missioner's case. The argument that this whole case

rested on Exhibit A is patently untenable.
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C. The distribution of $350,000 was essentially

equivalent to a dividend

The situation, stripped of all the paper machina-

tions that went on, was as follows. The taxpayers

purchased Stages for $750,000. They put up $400,000

of their own funds and borrowed the remaining

$350,000 from ABC, putting up all of the capital

stock as collateral. Then, in order to pay off the note,

they had Stages redeem 350 shares of stock, financing

the purchase from accumulated earnings, and using

the money so obtained, paid the ABC note. Viewed

thusly, there is no question that the redemption was

essentially equivalent to a dividend. The various

criteria used to determine whether or not a distribu-

tion is to be treated as a dividend were set forth and

discussed by this Court in its recent decision of Earle

V. Woodlaiv, supra. See also Pacific Vegetable Oil

Corp. V. Commissioner, supra; Phelps v. Commis-

sioner, 247 F. 2d 156 (C.A. 9th) ; Flanagan v. Helv-

ering, 116 F. 2d 937 (C.A. D.C.). Those criteria, as

applied to this case, are discussed below.

First, however, an aspect not present in Earle v.

Woodlciw, supra, should be noted. Here the stock-

holders had not paid for the redeemed 350 shares of

stock with their own funds and accordingly they did

not receive cash in hand on the redemption of the

stock. This is a case where the redemption of stock

was accompanied by use of corporate earnings for

payment of the purchase price of the redeemed stock

for the benefit of the stockholders. But it is well

settled that the use of corporate earnings for the

purchase and redemption of stock for the benefit of
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the stockholders, as distinguished from benefit to the

corporate enterprise, constitutes a taxable dividend

to the stockholders so benefitted. See Wall v. United

States, 164 F. 2d 462 (C.A. 4th) ; Holloivay v. Com-
missioner, decided December 12, 1951 (1951 P-H
T.C. Memorandum Decisions, par. 51,359), affirmed

per curiam, 203 F. 2d 566 (C.A. 6th) ; Woodworth v.

Commissioner, 218 F. 2d 719 (C.A. 6th).

I and II. Did the corporation adopt any plan or policy of

contraction of its business activities? Did it follow an
orderly procedure looking toward its ultimate dissolution, or

its ultimate contracted operations?

There is no evidence at all that Stages had a plan

or policy of contraction of its corporate business. The

record shows, in fact, that just the opposite was the

case. A large surplus had been built up as a reserve

for the purchase of additional equipment, and in the

tax return of Stages for 1946 a statement appears

that retention of earnings was required for replace-

ment of worn equipment and further expansion.

Long-term obligations were incurred in 1945, 1946

and 1947 to provide funds for new equipment. The

need for money for this purpose was known when the

stock was redeemed, and without the redemption

these purchases could have been made out of Stages'

reserve." (R. 234-235, 243.) There was no intent to

contract corporate activities, and in fact the corpora-

tion continued to operate, and at a profit. (R. 235.)

^ At the end of 1944 Stages had among its assets govern-

mental securities aggregating $546,172.58. At the end of

1945, after the redemption it retained only $755.61 of such

securities. (Balance Sheet Schedule attached to Exhibit 4;

R. 233.)
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III. Did the initiative for the corporate distribution come
from the corporation, based on usual business considera-

tions, or did it come from the stockholders for their own
purpose

?

As discussed above, it is clear that there was no

plan of contraction of corporate activity whatsoever.

Likewise there was no indication of overcapitalization

of Stages. The reason behind the corporate redemp-

tion was not a business consideration of the corpora-

tion but rather was the personal desire of the stock-

holders. The corporate activities of Stages were

hampered by the redemption, rather than enhanced.

All of the initiative for the distribution sprang from

the personal considerations of the stockholders.

IV. Is proportionate ownership of stock changed?

The 350 shares ostensibly held by Bentson were

actually held for the benefit of all the stockholders.

Their stock secured the loan from ABC which enabled

the purchase of the 350 shares and the indebtedness

was incurred in their behalf. Thus, after the redemp-

tion each of the taxpayers herein held precisely the

same proportional interest in the corporation which

they had held prior to the redemption. The argu-

ment that Treasury Regulations 111, Section

29.115-9, Appendix, infra, which provides that the

redemption of all of the stock of one stockholder will

not be treated as a dividend is applicable in this case

and is being ignored by the Commissioner is not cor-

rect. The regulation is intended to cover only those

situations involving bona fide stockholders and it is

patently not applicable to persons holding stock in
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form only. Here the redemption in substance was

pro rata.

V. What were the amounts, the frequency, and the signifi-

cance of dividends paid in the past?

Stages had paid substantial dividends in the years

prior to taxpayers' acquisition of the stock. (R. 233.)

The amount of these dividends are not of record. In

contrast, no formal dividends were declared in 1945

and 1946, nor in any other year under the operation

of the taxpayers. (R. 235.)

VI, VII and VIII. Does the capitalization, at the time of

cancellation of the stock, represent capital paid in, or earn-

ings from the business? Was there a sufficient accumulation

of earned su7'plus to cover the distribution, or was it partly

from capital? Was there a maintenance of a relatively simi-

lar amount of capital liability, or did that figure decrease

to a degree somewhat comparable to the purported distribu-

tion of capital?

There is nothing of record to indicate the original

source of the capital. There can be no dispute, how-

ever, of the fact that at the time of the distributions

Stages had undivided profits in the amount of

$446,552.78 (R. 233-234), an amount well in excess

of the distributions of $350,000, $4,315.07, and

$3,739.73. (R. 227, 231.) The amounts distributed

would clearly have been available for purposes of the

declaration of a formal dividend. See Goldstein v.

Commissioner, 113 F. 2d 363 (C.A. 7th). The capital

stock shown on the books of Stages decreased from

$100,000 to $40,000. (R. 233-234.) This, however,

does not tend to show any contraction in the activity

of Stages.
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IX. Was there good faith, or bad, in the OAition of the

Board of Directors'?

This element has been held to be of no real im-

portance. Hirsch v. Commissioner, 124 F. 2d 24

(C.A. 9th); Earle v. Woodlaw, supra; Pacific Vege-

table Oil Corp. V. ComTnissioner, supra; Patty v.

Helvenng, 98 F. 2d 717; Commissioner v. Quackeii-

bos, 78 F. 2d 156 (C.A. 2d) ; Flanagan v. Helvering,

supra.

X. What wa^ the net effect of the actions taken?

This is the most important of the many criteria

considered in such cases. Earle v. Woodlaw, supra;

Pacific Vegetable Oil Corp. v. Commissioner, supra;

Hirsch v. Commissioner, supra; Flanagan v. Helver-

ing, supra; Hymxin v. Helvenng, supra; Kirschen-

baum V. Comviissioner, 155 F. 2d 23 (C.A. 2d),

certiorari denied, 329 U.S. 726; Boyle v. Commis-

sioner, 187 F. 2d 557 (C.A. 3d), certiorari denied,

342 U.S. 817; Commissioner v. Roberts, 203 F. 2d

304 (C.A. 4th) ; McGuire v. Commissioner, 84 F. 2d

431 (C.A. 7th), certiorari denied, 299 U.S. 591;

Commissioner v. Snite, 177 F. 2d 819 (C.A. 7th)

;

Vesper Co. v. Commissioner, 131 F. 2d 200 (C.A.

8th). In this case, as in Pacific Vegetables Oil Corp.,

supra, the corporation was in substantially the same

position before the redemption as afi.er it. Business

was carried on in the same manner. Stages continued

to operate under its permanent franchise with the

Interstate Commerce Commission, and it continued to

serve the people who desired to use its facilities. (R.

234.) Precisely the same result was accomplished by

the actions taken as would have been accomplished
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by the distribution of a dividend. Both the earned

surplus and Government bonds were reduced in the

same manner as probably would have occurred had a

formal dividend been declared. The taxpayers were

enabled to purchase one hundred per cent control of

a corporation which had stock of a value of $750,000

outstanding by the expenditure of $400,000 of their

own funds and the use of the corporate earned sur-

plus of $350,000. There is no difference at all in the

net effect of the actions taken in this case and those

that would have occurred had a dividend been de-

clared.

D. The incidental expenses paid by Stages were
dividends to the taxpayers

The small point remaining concerns the incidental

expenses paid by Stages to ABC in connection with

the loan. From the facts and arguments set forth

above, it is apparent that Stages was paying obliga-

tions of the taxpayers. These obligations covered not

only the /$350,000 purchase price of the redeemed

stock bu^^,315.07 for servicing fees and $3,739.73:

for interest. Section 115(a) of the Code, supra, de-

fines "dividend" as ''any distribution made by a

corporation to its shareholders, whether in money or

in other property, (1) out of its earnings or profits

accumulated after February 28, 1913." Thus, just as

the purchase price of the stock is a dividend as having

been paid for the benefit of the stockholders, a pay-

ment by the corporation of personal obligations of its

stockholders falls within the Section 115(a) definition

of a dividend. See Ferro v. Commissioner, 242 F. 2d

838 (C.A. 3d) ; Wall v. United States, supra; Greens-
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pon V. Commissioner, 229 F. 2d 947 (C.A. 8th). As
the Fourth Circuit stated in Wall v. United States,

supra, p. 464:

It cannot be questioned that the payment of a

taxpayer's indebtedness by a third party pursu-

ant to an agreement between them is income to

the taxpayer. Douglas v. Willcuts, 296 U.S. 1, 9,

56 S. Ct. 59, 80 L. Ed. 3, 101 A.L.R. 391; United

States V. Boston dc Maine R. Co., 279 U.S. 732,

49 S.Ct. 505, 73 L. Ed. 929; Old Colony Trust

Co. V. Commissioner, 279 U.S. 716, 49 S. Ct. 499,

73 L. Ed. 918. The transaction is regarded as

the same as if the money had been paid to the

taxpayer and transmitted by him to the creditor;

and so if a corporation, instead of paying a divi-

dend to a stockholder, pays a debt for him out of

its surplus, it is the same for tax purposes as if

the corporation pays a dividend to a stockholder,

and the stockholder then utilizes it to pay his

debt.

E. The Tax Court's decision was correct

The Tax Court was clearly correct in terming all of

the distributions in question to be essentially equiva-

lent to dividends.

The argument that the Tax Court in making this

decision regarded the Commissioner's deficiency de-

termination as affirmative evidence (Br. 56-64) is

clutching at straws. To attempt to argue that the

Tax Court did not consider the Commissioner's evi-

dence but rather relied upon the presumption is to

ignore the extensive findings of fact made by the Tax

Court, in great part from the positive evidence intro-

duced during the course of the trial by the Commis-
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sioner. The Tax Court was saying that the evidence

preponderated in favor of the deficiency as deter-

mined by the Commissioner and it was clearly correct

in so holding.

II

The $20,000 Disbursement By Hippodrome To E. Royce
Was Not A Loan And Was Taxable To Him As A
Dividend

It is the position of the Commissioner that a with-

drawal of $20,000 by the taxpayer E. Royee in 1945

from Hippodrome Amusement Company was a divi-

dend and is taxable as such. E. Royce, on the other

hand, contends that this withdrawal constitutes no

more than a loan to him from the corporation.

The facts are simple. E. Royce was the principal

stockholder, officer and director of the corporation.

The other stockholders were his brother, B. Royce,

who was inactive and away most of the time ; Nieder-

krome, his brother-in-law, who worked under E.

Royce and followed his instructions and orders; and

one Bartle, concerning whom there is no evidence.

(R. 258, 518-519). The amount of $20,000 was with-

drawn in 1945 by E. Royee with the consent and agree-

ment of his brother and brother-in-law. He simply re-

quested the money and it was given to him, admit-

tedly a normal procedure in the conduct of the affairs

of the corporation. There were no corporate minutes

authorizing the payment, and the amount was re-

corded on the books as an account receivable. E.

Royce executed no note or other evidence of indebted-

ness, he paid no interest at any time, and the alleged

loan remains upaid although he was at all times
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financially able to repay the amount withdrawn. (R.

258-259, 521.) As far as apjDears from the record,

no dividends were ever formally declared or paid by

Hippodrome in the years before or after 1945, al-

though its financial and operating condition would

have warranted the distribution of dividends. (R.

260.) E. Royce testified that this distribution was a

corporate loan to him (R. 412, 419), that the funds

had been accumulated by Hippodrome for the pur-

pose of constructing a building on its unimproved

property in Seaside, and that it was his intention to

repay the amount as soon as the funds were required

for construction (R. 413-414, 419).

The Tax Court petition filed on behalf of E. Royce

alleged inter alia that Hippodrome had a plan certain

in 1945 to build a downtown ticket office and terminal

building for Oregon Motor Stages; that it had ''been

accumulating its funds for that purpose, but the

construction of a building in accordance with the plan

of the company was being held in abeyance" in antici-

pation of improved building conditions; and that the

company therefore advanced "$20,000.00 from its

said building funds as a temporary loan and/or

until such time as the said company's building pro-

gram could be put into effect." (R. 59, 70-71, par.

V(t) and (u).)

The Tax Court held that the distribution was a

dividend within the meaning of Section 115(a) of

the Code.** (R. 262.) The various principles of law

^Section 115(a) defines "dividend" thusly:

The term "dividend" when used in this chapter (ex-

cept in section 201(c) (5), section 204(c) (11) and sec-
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involved herein are well-settled. As the Court of Ap-

peals for the Eighth Circuit stated in Wiese v. Com-

missioner, 93 F. 2d 921, 922, certiorari denied, 304

U.S. 562:

The principles of law invoked by each party

are relatively simple. When the principal share-

holder of a corporation makes a permanent with-

drawal of funds from the company, he is deemed
to have received income at the time of with-

drawal, although the formalities of a dividend

distribution have not been observed and the pay-

ment is recorded on the books of the company
as a loan. Chattanooga Savings Bank v. Brewer,

6 Cir., 17 F. 2d 79; cf. Christopher v. Burnet,

60 App. D.C. 365, 55 F. 2d 527; Anketell Lum-
ber & Coal Co. V. United States, 1 F. Supp. 724,

Ct. CI.

But if the stockholder borrows money from

the company, and subsequently the company can-

cels the debt, income accrues to the stockholder

at the time when the character of the withdrawal

changes from a loan to a distribution of profits.

Cohen v. Commissioner, 6 Cir., 77 F. 2d 184;

cf. Fitch V. Helvering, 8 Cir., 70 F. 2d 583.

The Court in Wiese makes it clear that such a de-

termination is a question of fact, and upon review

&aid (p. 923)—
"Such a determination of fact is not to be set

tion 207(a) (2) and (b) (3) (where the reference is to

dividends of insurance companies paid to policy hold-

ers) ) means any distribution made by a corporation to

its shareholders, whether in money or n other prop-

erty, (1) out of its earnings or profits umulated after

February 28, 1913 * * *
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aside by a court even if upon examination of

the evidence it might draw a different inference."

Palmer v. Helvering, Commissioner, 58 S. Ct.

67, 70, 82 L. Ed. , decided November 8,

1937; Elmhurst Cemetery Company v. Commis-
sioner, 300 U.S. 37, 40, 57 S. Ct. 324, 325,

81 L. Ed. 491; Helvering v. Rankin, 295 U.S.

123, 131, 132, 55 S. Ct. 732, 736, 79 L.Ed. 1343.

See also Alle7i v. Commisioner, 117 F. 2d 364 (C.A.

1st) ; Regenshiirg v. Commissioner, 144 F. 2d 41

(C.A. 2d), certiorari denied, 323 U.S. 783; Lengs-

field V. Commissioner, 241 F. 2d 508 (C.A. 5th).

The facts that the withdrawal was recorded on the

corporate books as a debt against E. Royce, that it

was not proportionate to holdings of stock nor par-

ticipated in by all the shareholders and that the for-

malities of a dividend declaration were lacking are

not conclusive against a finding that the withdrawal

was a dividend. Such was the precise holding of the

Second Circuit in Regensb2irg v. Commissioner, supra,

where the court also cited for this well-settled point

(p. 44) the following cases: Chattanooga Sav. Bank

V. Brewer, 17 F. 2d 79 (C.A. 6th), certiorari denied,

274 U.S. 751; Hacllcy v. Commissioner, 36 F. 2d 543

(C.A. D.C.); Christopher v. Burnet, 55 F. 2d 527

(C.A. D.C.) ; Anketell Lumber & Coal Co. v. United

States, 1 F. Supp. 724 (C. Cls.). See also Paramount

Richards Th. v. Commissioner, 153 F. 2d 602 (C.A.

5th) ; 58th St. Plaza Theatre v. Commissioner, 195

F. 2d 724 (C.A. 2d) ; Cleveland Shopping News Co.

V. Routzahn, 89 F. 2d 902 (C.A. 6th).

The taxpayer, in his petition to the Tax Court,
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stated that the funds had baen accumulated for the

construction of a building for which there were plans

in 1945, and that in anticipation of improved build-

ing conditions the plans were held in abeyance and

the corporation therefore made the ^'temporary loan."

His proof, however, did not support the allegations of

the petition. It was testified by both E. Royce and

Niederkrome that there were no such plans for

building in 1945. (R. 42C-421, 519-520.) Thus such

a factor was of no relevance whatsoever in deter-

mining whether or not a loan was made in 1945.

Had the evidence supported the petition the Tax

Court might possibly have inferred that there was

present an intent to repay the corporation as soon

as building started. However, from the evidence put

forward by taxpayer, there is no indication at all

that Hippodrome, at the time of the distribution,

had any plans for construction which would tend to

prove that the $20,000 was to be returned to it. The

evidence of taxpayer as to subsequent building plans

is of course of absolutely no relevance as to the 1945

transaction.

It has frequently been held that transactions be-

tween a corporation and its controlling stockholders

are subject to special scrutiny. See, e.g., Higgins v.

Smith, 308 U.S. 473; Ingle Coal Corp. v. Commis-

sioner, 174 F. 2d 569 (C.A. 7th). And the Tax Court

here was well-warranted in applying such special

scrutiny to a situation where a so-called loan has

been outstanding since 1945 to a controlling stock-

holder, where there is only the testimony of interested

witnesses that the distribution was a loan and not
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a dividend, where the corporation paid no other divi-

dends, and where the stockholder who received the

''loan" had a large net worth at the time of the dis-

tribution. The Tax Court, which had an opportunity

to observe the witnesses, inferred from all these facts

that the distribution was a dividend. This holding is

patently not erroneous and should be affirmed.

Ill

The Tax Court Did Not Err In Finding, Upon The
Record As A Whole, That The Parties Did Not In-

tend Dora To Be A Bona Fide Partner In Either The
Portland Or Seattle Partnerships Or Eunice (Or The
So-Called "Trust") To Be A Bona Fide Partner In

The Seattle Partnership

A. Introduction

There are three family partnerships at contro-

versy in this case. The first involves the validity of

a so-called partnership between E. Royce and Dora

Royce, husband and wife, in the Yelow Cab Company

of Portland, the second involves the same parties in

the Yellow Cab Company of Seattle, and the third

involves E. Royce and the Eunice Royce Trust in the

Yellow Cab Company of Seattle. Eunice Royce is

the daughter of Dora and E. Royce. In each instance

the Commissioner determined that all of such income

was taxable to the husband and father, E. Royce.

After trial, the Tax Court, upon the record as a

whole, affirmed such determinations. Since the same

general legal principles control the disposition of each

of these three issues, we will first discuss the applic-

able case law and then refer specifically to each of

the purported partnerships.
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B. General principles

The rules of taxation involved in family partner-

ship cases are well knov^n to this Court. See, e.g.,

Parker v. Westover, 186 F. 2d 49, 221 F. 2d 603,

248 F. 2d 490; Smith v. Westover, 237 F. 2d 201;

Pike V. United States, 231 F. 2d 688; Sellers v. Com-

missioner, 218 F. 2d 380; Snyder v. Westover, 217

F. 2d 928; Toor v. Westover, 200 F. 2d 713.

The controlling principles v^ere enunciated in Com-

missioner v. Tower, 327 U.S. 280, and Lusthaus v.

Commissioner, 327 U.S. 293, and v^ere reaffirmed and

clarified in Commissioner v. Culbertson, 337 U.S. 733.

"The issue is v^ho earned the money and that issue

depends on v^hether this husband and wife really

intended to carry on business as a partnership." Com-

missioner v. Tower, supra, p. 289. As reiterated in

the Culbertson case, supra, p. 742, the test is

—

whether, considering all the facts—the agree-

ment, the conduct of the parties in execution of

its provisions, their statements, the testimony

of disinterested persons, the relationship of the

parties, their respective abilities and capital con-

tributions, the actual control of income and the

purposes for which it is used, and any other

facts throwing light on their true intent—the

parties in good faith and acting with a business

purpose intended to join together in the present

conduct of the enterprise.

Thus, while the ultimate question of fact is whether

the parties intended in good faith to join in partner-

ship, their understanding of what a partnership is

must conform to the legal standards of what eonsti-
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tutes a partnership for tax purposes. The Supreme

Court has defined a partnership for tax purposes as

''an organization for the production of income to

which each partner contributes one or both of the

ingredients of income—capital or services." Com-

onissionei^ v. Culhertson, supra, p. 740. That each

partner must contribute either capital or services

was repeatedly emphasized in the Culhertson case.

For example (pp. 744-745)—
If, upon a consideration of all the facts, it is

found that the partners joined together in good

faith to conduct a business, having agreed that

the services or capital to be contributed presently

by each is of such value to the partnership that

the contributor should participate in the distri-

bution of profits, that is sufficient.

And the capital contributed must be capital of which

the partner was the true owner. In remanding the

Culhertson case to the Tax Court for the purpose of

ascertaining which if any of the taxpayer's sons were

partners with him, the Court said (p. 748)

:

As to which of them, in other words, was there

a bona fide intent that they be partners in the

conduct of the cattle business, either because of

services to be performed during those years, or

because of contributions of capital of which

they were the true owners, * * * [Italics sup-

plied.]

There is no dispute that in each of these three

issues the purported capital contribution did not orig-

inate with the wife and daughter. Thus, as paii: and

parcel of the planned formation of the partnerships,
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E. Royce gave to his wife and the trust set up for

his daughter shares of stock in the predecessor corpo-

rations. The capital so obtained must be classified

as gift capital. Smith v. Henslee, 173 F. 2d 284

(C.A. 6th).

We wish to make it clear at the outset, however,

that the Commissioner has not based his case in these

three situations solely on the fact that the wife and

daughter did not contribute original capital. The

Cidbertson case does not allow for such a position as

a matter of law. See Culbertson, supra, pp. 745-747.

As this Court stated in Sellers v. Commissioner, 218

F. 2d 380, 383:

While the absence of a contribution of original

capital is not conclusive, it is a circumstance to

be considered v^hen determining whether a bona

fide partnership has been established. Commis-
sioner of Internal Revenue v. Culbertson, supra;

Harkness v. Commissioner of Internal Revenue,

9 Cir., 193 F. 2d 655.

I On the other hand, a situation where a purported

partner has not contributed vital services, has not

;
participated in the management and control of the

1 business, and has not contributed ''original capital,"

' while not conclusive as a matter of law, 'lias the

< effect of placing a heavy burden on the taxpayer to

: show the bona fide intent of the parties to join to-

' gether as partners." Commissioner v. Culbertson,

supra, p. 744; Wisdom v. United States, 205 F. 2d

30 (C.A. 9th) ; Feldman v. Commissioner, 186 F. 2d

87, 90-91 (C.A. 4th).

In this as in many other fields of taxation it is
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the substance of the matter which is controlling.^

The fact that the form of each of these transactions

indicates that the wife and Eunice's trust owned the

applicable interests in the profits is not the end of

the inquiry, for it must be determined whether they

were, in substance, the ''true" owners of the capital.

Commissioner v. Culbertson, supra, p. 748. This in

turn depends in part upon whether the purported

partner exercised an owner's right of control over

the interest. The answer to this question in the case

at bar is resolved by inspecting the dominion re-

tained by E. Royce over the partnership interests

and the proceeds therefrom. The Court in Cidhertson

(p. 747) indicated that where the alleged partner-

ship rests upon a contribution of gift capital and no

services are thereafter performed, a valid partner-

ship for tax purposes exists only if the donee "exer-

cises dominion and control over that property—and

through that control influences the conduct of the

partnership and the disposition of its income * * *."

See also Helvering v. Clifford, 309 U.S. 331; Helver-

ing V. Horst, 311 U.S. 112; Commissioner v. Sunnen,

333 U.S. 591; Corliss v. Bowers, 381 U.S. 376. The

quantum of enjoyment by Dora and Eunice (through

^ It is fundamental that, inasmuch as taxation is con-

cerned with economic realities rather than legal technicali-

ties, the substance rather than the form of a transaction

governs its federal income tax effect, and literal compliance

with the words of a section of the Code does not suffice per

se to bring the transaction within it. Commissioner V. Court
Holding Co., 324 U.S. 331; Higgins V. Smith, 308 U.S. 473;
Burnet v. Wells, 289 U.S. 670; Gregory V. Helvering, 293

U.S. 465; Commissioner v. Culbertson, supra.
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the trust) of the fruits of the partnership is there-

fore a major factor. Commissioner v. Ciilbertson, p.

747.

The purpose of the formation of the partnership

is also important. The Culbertson test specifically

requires that the parties act with a ''business pur-

pose" (p. 742) and this Court has considered that

factor in determining the effect of family partner-

ships for tax purposes (Parker v. Westover, 248 F.

2d 490; Pike v. United States, supra).

The Tax Court, quoting the guideposts which Cul-

bertson set forth as indicative of the intent of the

parties to join together in the conduct of an enter-

prise in good faith and acting with a business pur-

pose, concluded (R. 278) "that the parties involved

at no time really and truly intended Dora to be a

bona fide partner in carrying on the business of the

Portland and Seattle partnerships" and that E. Royce

(R. 287) "did not in good faith and acting with a

business purpose intend to join together with Eunice

or the trust of which she was beneficiary as partners

in the present conduct of the Seattle partnership."

The determination of this matter of intent is, of

course, a question of fact. Culbertson, pp. 742-743.

As such, the decision of the Tax Court must be af-

firmed if it cannot be shown to be "clearly errone-

ous." Toor V. Westover, 200 F. 2d 713 (C.A. 9th)

;

Wisdoin V. United States, 205 F. 2d 30 (C.A. 9th)

;

Harkness v. Commissioner, 193 F. 2d 655 (C.A.

9th); Smith v. Westover, 237 F. 2d 201 (C.A. 9th).

To reverse, the court must, as stated in Toor v. West-

over, siipra, p. 717, be

—
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left with a *

'definite and firm conviction that a

mistake has been committed." United States v.

United States Gijpsum, 1948, 333 U.S. 364, 395,

68 S. Ct. 525, 542, 92 L. Ed. 746; see Grace

Bros., Inc. v. Commissioner, 9 Cir., 1949 173

F. 2d 170, 173-174.

The facts concerning the Yellow Cab partnerships of

Portland and Seattle provide ample evidence that

the Tax Court did not make any such mistake in the

instant cases.

C. The wife Dora's purported partnership interests

The Tax Court, as stated above, in arriving at its

findings, duly examined the factors which the Su-

preme Court in Cidhertson suggested throw light on

the true intent of the parties. These factors can be

discussed under three headings: First, the circum-

stances incident to Dora's supposed entry into the

partnership; second, the extent of senaces performed

and of management and control v/hich she exercised

over her purported interest; and third, the extent to

which she had the use and enjoyment of distributions

of the partnership.

1. Circumstances incident to entry

For a long time prior to the formation of both

partnerships, the taxpayer E. Royce and his asso-

ciates were stockholders of the corporations which

ran the Yellow Cab business in Portland and Seattle.

The partnerships were formed under the same style

and name on August 1, 1942, and May 1, 1944, re-

spectively, to operate the businesses conducted by

the corporations. The corporations were dissolved
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and the assets transferred forthwith to the partner-

ships; the conduct of businesses remained unchanged

and the same persons continued to operate and con-

trol the businesses as they had done before the forma-

tion of the partnerships. The only change was the

addition of Dora Royce and Isabelle Royce/" now

deceased, the wife of B. Royce, as purported mem-
bers of the Portland partnership and the addition of

Dora and E. Royce as trustee for Eunice as pur-

ported members of the Seattle partnership.

Dora's capital contribution came from her husband

in the form of donated stock of the corporations in-

tended for dissolution. It is quite clear that her

husband made the gifts of stock pursuant to and in

anticipation of the plan to dissolve the corporations

and transfer the assets to the partnerships. Even

more significant, however, is the fact that the stock

transfers were made contingent upon her joining the

partnerships and for the sole purpose of qualifying

her for admission thereto. ^^ (R. 277.) It is clear

^*^ The Commissioner made no determination in regard to

Isabelle's partnership interest since Isabelle and B, Royce
lived in Washington, a community property state, during

the taxable years, and the income received by them consti-

tuted community income equally divisible between them.

^^ On direct examination E. Royce testified as follows con-

cerning the Portland gift (R. 428-429) :

Q. * * * Now, when you gave—when you gave the

stock certificate to Mrs. Royce, what was your intention

with respect to the gift?

A. I intended that she become a partner in the com-
pany.

Q. Well, was the gift—was the gift—have any con-
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that it was not Dora's decision to become a partner,

but that of her husband. There is no evidence that

she played any part whatsoever in formulating the

terms of either of the partnership agreements.

In addition, all indications are that there were no

business purposes for taking Dora into the partner-

ships. The Supreme Court has said that to be a valid

ditions to it, of any kind?

A. None whatever.

Q. Was it—was she obligated to become a partner

in the company, when you gave it to her?

A. Yes.

Then on cross-examination he testified (R. 450) :

Q. Now, you—all right—you testified on direct ex-

amination, that when you turned over the stock to your

wife, Dora Royce, you intended her to become a partner

in the company?
A. That's right.

Q. And you stated that she was morally obligated

to become a partner? A. Yes.

Q. You wouldn't have given her the stock, if she

hadn't felt that way about it—if she hadn't felt that

she was obligated to become a partner?

A. Well, she—she was—being as she was of so much
help to me, and so on, that I felt morally obligated to

do it.

Q. That was the purpose of giving—making the gift

of stock? A. To make her a partner.

Q. That's right. A. That's right.

Subsequently, after the noon recess E. Royce sought to re-

tract the above testimony in answering questions relating

to the Seattle partnership. (R. 464.) On the next day,

when he was recalled to the witness stand by his attorneys,

he repudiated his former testimony, saying that the gift of

stock in each instance was made (R. 569) "without any
condition whatever. It was an outright gift. I was in hopes
that she would become a partner, but she was under no
obligation to do so."
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partnership for tax purposes the parties must intend

to join together in good faith ''and acting with a

business purpose." Commissioner v. Culbertson,

supra, p. 742. While it is perfectly permissible to

conduct business in such a way as to minimize taxes,

the adoption of a family partnership for the sole

purpose of splitting income is not acting with a busi-

ness purpose, for "keeping down taxes is not of it-

self 'business'." Slifka v. Commissioner, 182 F. 2d

345, 346 (C.A. 2d) : Accord: Smith v. Westover, 237

F. 2d 201 (C.A. 9th) ; Parker v. Westover, 248 F. 2d

490 (C.A. 9th). The fact that E. Royce felt "morally

obligated" to give his wife stock because she had

been of so much help to him (R. 450) does not, of

course, constitute a business purpose for her entry

into the partnerships. See Parker v. Westover, 248

F. 2d 490 (C.A. 9th) ; Smith v. Westover, supra;

compare Pike v. United States, 231 F. 2d 688 (C.A.

9th) ; Brodhead v. Commissioner, 18 T.C. 726, af-

firmed per curiam, 210 F. 2d 652 (C.A. 9th) ; For-

man v. Commissioner, 199 F. 2d 881 (C.A. 9th).

2. Services performed, management and control

Dora did not contribute any services or substance

or participate in the actual management and con-

trol of either partnership. The Tax Court found that

she "performed certain relatively inconsequential

services for the Portland firm, similar services for

the Seattle partnership being performed by an em-

ployee." (R. 277.) These services comprised check-

ing cabs and drivers, and were of such a nature that
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they could be performed while shopping downtown

or driving along the street.
^^

Both Dora and E. Royce testified that she partici-

pated in the management and control of both part-

nerships. This testimony, of very interested wit-

nesses, however, did not bind the Tax Court to ac-

cept their statements as whole gospel. This is par-

ticularly true when Dora's testimony on cross-exami-

tion is scrutinized. It reveals that except for occa-

sional discussions with her husband she was never

actively engaged in the business of the partnerships.

Thus, she was unable to discuss the business con-

ferences supposedly attended by her, except in very

general terms. ^^ Her interest in the business was no

more than that of any wife in her husband's enter-

prises. It is apparent that Dora did not exercise

any real dominion or control over her so-called in-

^- Inconsistent with Dora's testimony that she performed
important services are the statements in certain of the

partnership returns signed and sworn to by E, Royce indi-

cating that Dora performed no services for the partnerships.

(R. 277.)

" To illustrate, on one occasion she testified as follows (R.

544) :

Q. Would you give the Court an illustration of some
of the decisions that were made at these conferences?

A. I don't know as I remember them offhand.
4< 9): 4: *

Q. You understood my question, did you not? I asked
you to give the Court an illustration of some of the

conferences that were held and some of the decisions

that were made at those conferences at your home?
A. You just an illustration of what I—I don't know

as I can remember what those were at this time.
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vestments and did not ''through that control in-

fluence [d] the conduct of the partnership and the

disposition of its income." Commissioner v. Culbert-

son, supra, p. 747.

3. Enjoyment of income and capital distributions

One of the most important criteria in determining

whether a wife is a genuine partner in a business

is whether she ''is free to, and does, enjoy the fruits

of the partnership." Commissioner v. Culbertson,

supra, p. 747; Sellers v. Commissioner, 218 F. 2d

380 (C.A. 9th). There is no doubt that E. Royce

controlled the partnership earnings distributed to his

wife. During the taxable years Dora withdrew from

the two partnerships a total of $262,427.41. (R. 272-

273.) Of this amount no more than $39,900 was ap-

plied in payment of so-called personal expenditures

which accrued solely on her behalf and it should be

noted that this figure includes $8,000 for two auto-

mobiles and $18,000 for house improvements. (R.

275.) For the remaining part, the withdrawn

amounts were, except for funds used to pay state

and federal income taxes, used by her husband for

his own personal requirements.

Still another indication of the husband's dominion

and control over these funds is found in examining

the partnership checks payable to Dora. (Exs. 40,

43.) Checks in the aggregate amount of $60,307.75

were endorsed in blank by her and all other checks

were endorsed in blank both by Dora and by E.

Royce. (R. 273.) No valid reason was given at the
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hearing for her endorsing the checks over to her hus-

band/^

D. Eunice (or her trust) was not a bona fide mem-
ber of the partnership A

The Commissioner does not contend that a trust

for the benefit of minor children set up with gift

capital may never be a bona fide member of a part-

nership. Indeed, this Court in Pike v. United States,

231 F. 2d 688, has held such a partnership valid.

However, in Pike the Court found that on the facts

there was a valid business purpose for the formation

of the partnership. Such a purpose does not exist at

all in this case, and, in fact, the taxpayer nowhere

in his brief on appeal attempts to set forth any such

business purpose. It is clear that a fatherly desire

to provide for the future of a child, while admirable,

does not constitute a business purpose. Smith v.

Westover, supra-, Sellers v. Commissioner, supra;

Parker v. Westover, supra.

That there was no bona fide intent to make the

trust a partner becomes quite apparent when the

trust instrument and the disposition of the trust's

purported share of partnership earnings are con-

sidered. The Declaration of Trust discloses that E.

Royce, both the settlor and named trustee, had broad

^* E. Royce's explanation, if it may be so designated, indi-

cates that he accompanied his wife to the bank whenever
she received a check; that he did this at her request; and
that the bank tellers, presumably out of an abundance of

caution, required both her and his signatures on the back
of each check as a condition to cashing it. (R. 610.)
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powers to control the management and investment

of the trust corpus. He proceeded to exercise such

powers by investing $94,100 in unsecured "loans" to

himself and $281.25 in governmental or other con-

ventional securities. (R. 285.) Under the instru-

ment he had sole discretion as to whether or not any

part of the partnership earnings should be paid over

to his daughter or accumulated for her use and bene-

fit. In practice during the five years in question

he paid out $2,200 to his daughter, which amount

was largely used to pay her living and other personal

expenses while attending college. (R. 284.)

The trust instrument did not require any payment

over to Eunice. At the time of her thirty-fifth birth-

day, ''if, in the judgment of the trustee" she ''desires

to receive the corpus * * * and she is considered * * *

capable of managing the trust estate wisely," such

a payment might be made. (R. 281-282.) It is ap-

parent that E. Royce had untrammeled control over

the "trust" income and that he used it for his own

benefit. The largest withdrawals from the trust ac-

count except for the payment of income taxes were

for his personal uses. The "loans" to E. Royce ag-

gregated $94,100 on December 31, 1949. Of this

amount $7,100 was loaned to Royce, Inc., and the

balance of $87,000 to E. Royce personally. E. Royce

was the principal stockholder of Royce, Inc. The

loan to Royce, Inc., was repaid in 1950, those to

Royce personally have not been repaid. (R. 285-

286.)

While the form of the Declaration of Trust and

the partnership agreement were perfectly satisfac-
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tory, in substance they effected no change whatsoever

in the business of the partnership or in the disposi-

tion of the profits realized therefrom. Such a sham

patently fails to meet the requirement of Ciilbertson

(p. 747) that the so-called partner ''enjoy the fruits

of the partnership." The contention that the trust

was a valid partner in the Seattle partnership for

tax purposes is clearly without merit; the partner-

ship arrangement in respect of the trust was merely

a paper re-allocation of income. Cf. Smith v. West-

over, supra; Parker v. Westover, supra; Harvey v.

Commissioner, 227 F. 8d 526 (C.A. 6th) ; Economos

V. Commissioner, 167 F. 2d 165 (C.A. 4th), certi-

orari denied, 335 U.S. 826; Zander v. Commissioner,

173 F. 2d 624 (C.A. 5th) ; Stanback v. Robertson, 183

F. 2d 889 (C.A. 4th) ; Feldman v. Commissioner, 186

F. 2d 87 (C.A. 4th).

E. All of the partnership interests in question are

properly taxable to E. Royce

From the foregoing it is submitted that the Tax

Court was correct in finding that Dora and E. Royce

"at no time really and truly intended Dora to be a

bona fide partner in carrying on the business of the

Portland and Seattle partnerships." (R. 278.) Equal-

ly correct was the holding ''that Eunice Royce was

not a bona fide partner in the partnership." (R.

286.) These findings of fact are not "clearly errone-

ous" (Smith V. Westover, supra), since it is ap-

parent that "no real change in the economic or finan-

cial status of the ^' * * family was affected by the

partnership" (Parker v. Westover, supra, p. 492).



81

CONCLUSION

The decisions of the Tax Court from which the

taxpayers here petition for review are all correct

and should be affirmed.

Respectfuly submitted,

Charles K. Rice,

Assistant Attorney General.

Lee a. Jackson,
Melva M. Graney,
Helen A. Buckley,

Attorneys,

Department of Justice,

Washington 25, D. C.

APRIL, 1958
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APPENDIX

Internal Revenue Code of 1939:

Sec. 22. Gross Income.

(a) [As amended by Sec. 1, Public Salaiy Tax
Act of 1939, c. 59, 53 Stat. 574] General Defi-

nition.—"Gross income" includes gains, profits,

and income derived from salaries, wages, or

compensation for personal service (including

personal service as an officer or employee of a

State, or any political subdivision thereof, or

any agency or instrumentality of any one or

more of the foregoing), of whatever kind and in

whatever form paid, or from professions, voca-

tions, trades, businesses, commerce, or sales, or

dealings in property, whether real or personal,

growing out of the ownership or use of or in-

terest in such property; also from interest, rent,

dividends, securities, or the transaction of any
business carried on for gain or profit, or gains

or profits and income derived from any source

whatever. * * *

(26 U.S.C. 1952 ed.. Sec. 22.)

Sec. 115. Distributions by Corporations.

(a) [As amended by Sec. 166(a), Revenue
Act of 1942, c. 619, 56 Stat. 798] Definition of

Dividend.—The term. "divMend" when used in

this chapter (except in section 201 (c) (5), sec-

tion 204 (c) (11) and section 207 (a) (2) and
(b) (3) (where the reference is to dividends of

insurance companies paid to policy holders))

means any distiibution made by a corporation

to its shareholders, whether in money or in other
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property, (1) out of its earnings or profits ac-

cumulated after February 28, 1913, or (2) out

of the earnings or profits of the taxable year

(computed as of the close of the taxable year

without diminution by reason of any distribu-

tions made during the taxable year), without

regard to the amount of the earnings and profits

at the time the distribution was made.

I* V "i* («

(c) Distnbutions in Liquidation.—Amounts
distributed in complete liquidation of a corpora-

tion shall be treated as in full payment in ex-

change for the stock, and amounts distributed in

partial liquidation of a corporation shall be

treated as in part or full payment in exchange

for the stock. The gain or loss to the distributee

resulting from such exchange shall be determined

under section 111, * * *

(g) Redemption of Stock.—If a corporation

cancels or redeems its stock (whether or not

such stock was issued as a stock dividend) at

such time and in such manner as to make the

distribution and cancellation or redemption in

whole or in part essentially equivalent to the

distribution of a taxable dividend, the amount
so distributed in redemption or cancellation of

the stock, to the extent that it represents a dis-

tribution of earnings or profits accumulated

after February 28, 1913, shall be treated as a

taxable dividend.

* * * *

(i) Definition of Partial Liquidation. — As
used in this section the term ''amounts distrib-

uted in partial liquidation" means a distribu-
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tion by a corporation in complete cancellation

or redemption of a part of its stock, or one of

a series of distributions in complete cancellation

or redemption of all or a portion of its stock.

* * * *

(26 U.S.C. 1952 ed., Sec. 115.)

Sec. 181. Partnership Not Taxable.

Individuals carrying on business in partner-

ship shall be liable for income tax only in their

individual capacity.

(26 U.S.C. 1952 ed., Sec. 181.)

28 U.S.C:

Sec 1732 [as amended by Sees. 1 and 3, Act of

August 28, 1951, c. 351, 65 Stat. 205]. Record

viade in regular course of business; photographic

copies.

(a) In any court of the United States and in

any court established by Act of Congress, any
writing or record, whether in the form of an

entry in a book or otherwise, made as a memo-
randum or record of any act, transaction, occur-

rence, or event, shall be admissible as evidence of

such act, transaction, occurrence, or event, if

made in regular course of any business, and if it

was the regular course of such business to make
such memorandum or record at the time of such

act, transaction, occurrence, or event or within

a reasonable time thereafter.

All other circumstances of the making of such

writing or record, including lack of personal

knowledge by the entrant or maker, may be

shown to affect its weight, but such circum-

stances shall not affect its admissibility.
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Treasury Regulations 111, promulgated under the

Internal Revenue Code of 1939

:

Sec. 29.115-9. Distribution in Redemption
OR Cancellation of Stock Taxable as a Divi-

dend.—If a corporation cancels or redeems its

stock (whether or not such stock was issued as a

stock dividend) at such time and in such man-
ner as to make the distribution and cancellation

or redemption in whole or in part essentially

equivalent to the distribution of a taxable divi-

dend, the amount so distributed in redemption or

cancellation of the stock, to the extent that it

represents a distribution of earnings or profits

accumulated after February 28, 1913, shall be

treated as a taxable dividend.

The question whether a distribution in connec-

tion with a cancellation or redemption of stock is

essentially equivalent to the distribution of a

taxable dividend depends upon the circumstances

of each case. A cancellation or redemption by a

corporation of a portion of its stock pro rata

among all the shareholders will generally be

considered as effecting a distribution essentially

equivalent to a dividend distribution to the ex-

tent of the earnings and profits accumulated

after February 28, 1913. On the other hand, a

cancellation or redemption by a corporation of

all of the stock of a particular shareholder, so

that the shareholder ceases to be interested in the

affairs of the corporation, does not effect a dis-

tribution of a taxable dividend. * * *
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IN THE

United States Court oi Appeals

For the Ninth Circuit

No. 15724

Fred C. Niederkrome, E. Royce, Dora P. Royce, Ezra
RoYCE, B. Royce, Estate of Isabeul-e H. Royce, De-

ceased, B. Royce, Executor, Robert T. Jacob, Agnes

C. Jacob, Aubert L. Schneider and Bertha Schneider,

Petitioners,

\T Commissioner of Internal Revenue, Respondent.

On Petitions for Review of the Decisions of the

Tax Court of the United States

BRIEF FOR PETITIONERS

OPINION BELOW

The memorandum opinion of the Tax Court (R. 216-

296) is not officially reported.



JURISDICTION

These consolidated cases involve asserted deficiencies in

individual income taxes and additions to taxes under sec-

tion 294(d) (2) of the Internal Revenue Code of 1939. The
decisions of the Tax Court were entered on April 2, 1957,

and redetermined deficiencies as follows (R. 296-302)

:

Taxable Additions
Petitioners Years Income Taxes

$ 32,348.48

to Taxes

Fred C. Niederkrome 1945 $1,940.07
E. Royce and Dora F.

Royce 1948 22,191.08

1949 22,453.94

Ezra Royce 1944 54,875.50

1945 269,786.82

1946 127,263.95

1947 76,771.18 4,882.58

B. Royce 1945 17,795.86

Estate of Isabelle H.
Royce 1945 29,308.54

Robert T. Jacob and
Agnes C. Jacob 1945 66,977.56 4,035.66

Albert L. Schneider and
Bertha Schneider 1945 21,157.87 1,102.38

Petitions for review were filed on July 1, 1957. The
jurisdiction of this Court is invoked under sections 7482

and 7483 of the Internal Revenue Code of 1954.

QUESTIONS PRESENTED

The following questions are presented

:

(1) "Wliether any portion of the $350,000 paid by Oregon
j

Motor Stages to L. R. Bentson in retirement of all his j

stock, or any portion of the incidental disbursements paid

by Oregon Motor Stages, is taxable as a dividend to each of

the other stockholders of the corporation.

(2) Whether the sum of $20,000 advanced by Hippo-

drome Amusement Company to the petitioner E. Royce is

taxable to him as a dividend.



(3) Whether the petitioner E. Boyce is taxable with re-

spect to the income of a partnership doing business as

Yellow Cab Company, in Portland, Oregon, which was dis-

tributable to his wife Dora F. Royoe.

(4) Whether the petitioner E. Royce is taxable with

respect to the income of a partnership doing business as

Yellow Cab Company, in Seattle, Washington, which was

distributable to his wife Dora F. Royce.

(5) Whether the petitioners E. Royce and Dora F. Royce

are taxable with respect to the income of a partnership

doing business as Yellow Cab Company, in Seattle, Wash-
ington, which was distributable to a trust for the benefit

of their daughter Eunice M. Royce.

STATUTES AND REGULATIONS INVOLVED

The pertinent statutes and regulations are printed in

the Appendix, infra, pp. la-4a.

STATEMENT

These consolidated proceedings involve nine taxpayers.

E. Royce and Dora F. Royce, Robert T. Jacob and Agnes

C. Jacob, and Albert L. Schneider and Bertha Schneider

are, respectively, husband and wife. B. Royce and Isa-

belle H. Royce were husband and wife before her death.

(R. 220-221.)

The petitions for review present five basic issues. The
facts relating to each issue are separately summarized.

L

Oregon Motor Stages

Oregon Motor Stages, hereinafter called Stages, was a

corporation organized in Oregon, where it operated an
intrastate bus line. In June, 1945, its outstanding stock

consisted of 750 shares of common stock. L. D. Jones and



T. D. Wilson each owned 250 shares; and R. W. Lemon
or members of his family owned the balance. (R. 221.)

In April or May, 1945, Schneider advised E. Royce that

the stock of Stages was for sale. (R. 222, 315-316, 336, 353,

362, 387, 401, 592.) E. Royce and Jacob promptly began

to negotiate for the purchase of the stock. At the same
time they invited others to join them in the purchase. (R.

222, 316, 336-337, 352-353, 363, 366, 387-388, 399, 620-621.)

After various discussions B. Royce, Niederkrome and
Schneider, together ^^^th E. Royce and Jacob, were willing

to buy a total of 400 shares at $1,000 per share. (R. 222,

316, 345, 388.) They all regarded Stages as a good invest-

ment. The war had greatly increased its earnings and it

had been paying substantial dividends. Military patron-

age accounted for over half of its revenues. Civilian

patronage was a good deal larger because of gas rationing.

They expected that the war with Japan would continue for

some time and keep the earnings at the same high level.

(R. 319-321, 339-340, 349, 352, 369-370, 377, 393-394.)

Since they were unwilling to buy more than 400 shares >

they sought additional purchasers for the other 350 shar*^^-

(R. 222, 316-317, 337, 352-353, 366, 387-388, 399, 62P-621.)

They also considered having the corporation acqu'/re the

350 shares, and the attorney for the selling group drafted

an agreement for that purpose. (R. 222, 239, 316.) Wl^ile

discussions were going on, L. R. Bentson, an uncle of 3-

Royce and B. Royce, visited Portland in June. (R. 222,

316-317, 388-389, 402.) Bentson lived in Vancouver, B. C,
and came to Portland periodically. (R. 356, 388, 572.) He
had once been a successful mining operator in Alaska, and

had later gone into a sawmill business. (R. 239, 317, 356,

390, 604.) He was very impressed by the financial suc-

cess of his nephew^s, and on various occasions had ex-

pressed a desire to go into their business ventures. (R.

328, 390.)

E. Royce mentioned the pending negotiations to Bent-

son, who then became interested in acquiring the 350



shares. (R. 316-318, 363-364, 388, 390.) As a result,

Jacob and Schneider met with Bentson at the home of E.

Royce. (R. 317-318, 338-339, 363-364, 381, 389.) Before

going into the transaction Bentson asked Schneider to take

him over the bus routes. For more than two days they

both inspected the routes, checked the operations at each

depot, and looked at the various shops and facilities. (R.

328, 364-365, 380.) Bentson examined Stages' records,

including profit and loss statements, as well as other data

on operating revenues and operating ratios. (R. 328, 365-

366, 391.) He also spent several hours with the comp-

troller of the corporation. (R. 365-366.) Bentson wished

to build up an estate for a niece who lived in Portland,

and decided that the 350 shares were a good investment

toward this end. (R. 328, 391.)

In order to enable Bentson to finance his purchase, Jacob

introduced him and E. Royce to George W. Davidson. The
latter was vice-president and manager of American Busi-

ness Credit Corporation, an Oregon corporation doing

business in Portland, hereinafter referred to as ABC-
Portland. (R. 209, 318, 336, 338, 343, 391, 404, 585.) Bent-

son applied to ABC-Portland for a loan of $350,000 and

negotiated with Davidson. (R. 391, 403-404, 585.) The
loan was approved on two conditions. E. Royce was re-

quired to sign the note of indebtedness as an aceoimiioda-

tion maker, and the entire 750 shares had to be pledged as

collateral. (R. 319, 335, 351, 359, 391-392, 396-397, 404-406.)

ABC-Portland imposed these conditions because Bentson

was a Canadian citizen. (R. 319, 379, 396-397.) It was felt

that if Stages' earnings continued at the same rate, Bent-

son would be able to make substantial repayments out of

distributions. (R. 379, 407.) It was also understood, on

the basis of ABC-Portland's practice, that such loans were

customarily renewed for a number of years. (R. 340-341,

378.)

The 750 shares were bought on July '2, 1945, at $1,000 a

share. (R. 224-225.) The participants at tbe closing were

k



Niederkrome, E. Royce, Jacob, Schneider, Bentson, the

sellers Jones and Lemon, the attorney for the sellers, and

a representative of ABC-Portland. (R. 321-322, 327, 367,

373, 393.) ABC-Portland issued a check for $350,000, pay-

able to Bentson and E. Royce. (R. 225; Ex. B.) Bentson

then bought a cashier's check in the same amount which he

turned over to the sellers. (R. 321-322, 326-327; Ex. 7.)

Each of the other purchasers similarly paid for his stock

with a cashier's check. (R.321-322, 325-327, 366-367; Ex.

8.) E. Royce loaned Niederkrome the $55,000 which he

needed for his purchase, and also advanced $50,000 to

Schneider for a feAV days. (R. 232, 355-356, 366-367,

375, 400, 623.) The sellers transferred the 750 shares to

the purchasers as follows: Niederkrome—55; E. Royce

—

145; B. Royce—50; Jacob—100; Schneider—50; and Bent-

son—350. (R. 224-225, 322-324.)

All the certificates of stock were immediately endorsed

in blank and turned over to ABC-Portland as security for

the loan of $350,000. (R. 225, 319, 323-324, 341, 367-368,

392, 623.) Bentson gave the other purchasers signed re-

ceipts for their certificates, stating "such stock being loaned

to me to be pledged to American Business Corpora-

tion as collateral to loan this day made to me for the pur-

chase of Three Hundred Fifty (350) shares of the com-

mon capital stock of said company." (R. 225, 324-325, 341,

368-369, 392-393 ; Ex. 2-6.) On the same day ABC-Portland

was given a note for $350,000 signed by Bentson and E.

Royce. The note was payable in 90 days, bore interest
]

at 5 percent, and was secured by the stock of Stages. (R.

225-227, 391-392; Ex. 1.)

On July 17, 1945, Davidson billed Stages for $4,315.07,

representing a servicing fee for financing the loan. Two
days later Stages issued a check in the same amount to

Davidson. (R. 227, 332.) The cash receipts report of ABC-
Portland, dated July 20, 1945, showed a receipt of $4,315.07

from E. Royce and Bentson. (Ex. D.) The cash receipts



report of ABC-Portland dated September 17, 1945, showed
an advance of $350,000 to E. Royce and Bentson. (Ex. E.)

Monthly statements of ABC-Portland for July, August,

and September, 1945, carried an account in the names of

E. Royce and Bentson. (Ex. G.)

In late August, 1945, Bentson informed Jacob, Schneider,

and E. Royce that he wished to dispose of his stock. The
war with Japan had suddenly ended, and he felt that

Stages' earnings would decline. Moreover, he was greatly

disturbed because he had just learned that his wife had
cancer of the throat. (R. 328-329, 371-372, 395, 603-604.)

In a letter dated August 31, 1945, Bentson offered to sell

his 350 ishares to Stages for an amount equal to $350,000

plus accrued interest on the note held by ABC-Portland.
''My object in d&siring to dispose of this stock," he wrote,

"is that the sudden end of the war has made a great dif-

ference to my plans, and on this account I desire to be re-

lieved of my obligation to the isaid American Business

Credit Corporation." (R. 227-228, 329, 409.)

Schneider tried to interest one Rothschild in the 350

shares, but Rothschild did not regard a short-line bus com-

pany as a good investment. (R. 385-386.) On September
1 5, 1945, the stockholders and directors of Stages met to

consider Bentson 's offer. After reviewing the appli-

cable Oregon statutes and the financial condition of

Stages they voted to purchase and cancel the 350

shares held by Bentson. (R. 229-231, 329.) Bentson
attended the meeting. (R. 229.) The next day Stages

)• bought and retired the 350 shares, and gave Bentson a

check for $350,000. (R. 231, 329.) Bentson endorsed the

check and delivered it to ABC-Portland in discharge of

'the loan. The payment of $350,000 was recorded on the

1 books of Stages as a debit to surplus of $315,000 and a

debit to capital stock of $35,000. (R. 231.) On September

17, 1945, Stages issued to ABC-Portland a check for

$3,739.73, the interest then due on the loan. On April 2,
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1946, the authorized capital stock of Stages was reduced

from $75,000 to $40,000. (R. 231, 331.) The earned sur-

plus of Stages exceeded $350,000 when the 350 shares were

redeemed. (R. 233.)

E. Royce was president of Stages; Schneider was vice-

president and general manager; Jacob was secretary; and
Niederkrome was treasurer. All four were also directors.

Neither Bentson nor B. Royce was ever an oflScer or direc-

tor of Stages. Only Schneider was actually active in its

affairs. (R. 212, 231-232, 335, 337-338, 348, 360, 362, 374,

407.) On June 20, 1946, Niederkrome sold his stock to

Schneider for $55,000. The Interstate Commerce Com-
mission required Niederkrome to dispose of his stock be-

cause he was a director of another carrier. (R. 211-212,

232, 334, 348-349, 351, 356, 360, 375-376.)

Stages' net income and losses for 1945 through 1949 were;

as follows (Ex. Y, Z, AA, BB, CC)

:

Year Net Income or Losses

1945 $426,168.53

1946 153,318.31

1947 47,413.02

1948 16,911.54

1949 (69,409.01)

Bentson died in April, 1950. (R. 222, 318, 572.) Bit

wife died about 1946. (R. 574.)

The Commissioner determined that the $350,000 and

$3,739.73 paid on the redemption of Bentson 's shares, and
j

the $4,315.07 previously paid to ABC-Portland, were tax-1

able as dividend income to the other five stockholders

—

Niederkrome, E. Royce, B. Royce, Jacob and Schneider

—

or, in the alternative, to E. Royce alone. (R. 219, 236-237.)

The Tax Court held that the sums in question were taxable

;

to the five stockholders. (R. 236-244.)



II.

Hippodrome Amusement Company

Hippodrome Amusement Company, hereinafter called

Hippodrome, is an Oregon corporation. In 1945 it owned
improved and unimproved property at Seaside, Oregon.

Most of the improved property was devoted to rental

purposes, and the balance was used as a dance hall. (R.

257-258.) The outstanding stock of Hippodrome con-

sisted of 353 shares. The stockholders were E. Royce,

B. Royce, Niederkrome, and Stephen Bartle, who owned,

respectively, 218, 111, 19, and 5 shares. All except Bartle

were directors. E. Royce was president, and Niederkrome

was secretary and auditor. (R. 258.)

On December 28, 1945, Hippodrome gave E. Royce a

sheck of $20,000. (R. 258.) Before the check was issued,

E. Royce conferred with B. Royce and Niederkrome. He
stated that he wished to borrow $20,000 from Hippodrome,

and that he would return the money when the corpora-

tion needed it. (R. 495-496.) B. Royce and Niederkrome

consented to the advance on this basis. (R. 258, 412-413,

i20, 495-496, 521-522, 566-567.) The disbursement was
"ecorded on the corporate books by debiting an account

receivable, entitled ''Due from Stockholders," and credit-

ing the cash account. (R. 258; Ex. 33, 34.) E. Royce
lid not execute any note or other evidence of indebted-

iiess. (R. 258.) At the time of the hearing he had not

^et repaid the $20,000. (R. 258-259.)

In 1948 Hippodrome disbursed $400 to Niederkrome.

|rhis sum was also charged to the account receivable en-

itled ''Due from Stockholders." Niederkrome did not

xecute any note or other evidence of indebtedness. He
ad not repaid the $400 at the time of the hearing. (R.

59.)

On April 1, 1954, Niederkrome opened new accounts on

tie books of Hippodrome, entitled "Notes Receivable

—
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E. Eoyce" and ** Notes Receivable—F. C. Niederkrome.

"

He debited these accounts in tlie respective sums of $20,000

and $400, and closed out the **Due from Stockliolders

"

account. (R. 259-260; Ex. 34.)

Hippodrome operated at a loss before the war and

carried a deficit for about 10 years in the 30's. (R. 260.)

During- that period E. Royce and B. Royce helped out

by advancing moneys to it. The corporation never gave

any notes for those loans. (R. 260, 495, 521-522.) By
1945 its financial condition had substantially improved.

(R. 260.) Hippodrome operated on the basis of a fiscal

year ending March 31st. (R. 260.) On March 31, 1945,

its earned surplus was $16,576.34. Its earnings for the

year ending March 31, 1946, were $5,127.06, and its earned

surplus as of that date was $21,703.40. (R. 260.)

In 1945 Hippodrome had no building program or plans

for immediate expansion. (R. 260.) In 1948 or 1949 it

made plans to build a ticket office and terminal for Stages.

However, the project did not materialize. (R. 260-261.) In

1954 Hippodrome entered into negotiations Avith the Post

Office Department to erect a post office building on its

unimproved property. It had a preliminary sketch for

the building prepared, but the negotiations eventually fell

through. (R. 261.) At the time of the hearing Hippo-

drome was discussing the construction of new bus facilities

with Pacific Greyhound, the largest motor operator on the

West Coast. (R. 261.)

Since 1945 Hippodrome has not needed the $20,000 which

it advanced to E. Royce. (R, 419, 423.) If the negotia-

tions with the Post Office Department had succeeded, the

corporation would have required the sums disbursed to

E. Royce and Niederkrome. (R. 419, 423, 501, 522, 524-

526.) During those negotiations the stockholders con-

sidered the return of the $20,000 and the $400. (R. 501,

524-526.) At all times E. Royce and Niederkrome have

intended to repay the advances when the corporation needs.
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tlie money, and at all times repayment has been expected.

(R. 419-420, 496, 501-502, 526, 567.)

Neither B. Royce nor Bartle has ever received any ad-

vances from Hippodrome, There have been no with-

drawals by stockholders, apart from the $20,000 disbursed

to E, Royce in 1945 and the $400 disbursed to Niederkrome

in 1948. (R. 500-501.)

The Tax Court held that the $20,000 received by E. Royce

from Hippodrome was taxable to him as a dividend. (R.

261-262.)

III.

Portland Partnership—Dora F. Royce

Before August 1, 1942, Yellow Cab Incorporated was an

Oregon corporation engaged in the taxicab business in

Portland, Oregon. (R. 263.) E. Royce owned about 49

percent of its outstanding stock. (Ex. 25.) On July 31,

1942, he transferred 14,000 shares, or slightly less than

half of his stock, to his wife Dora F. Royce. (R. 263,

428.) On August 1, 1942, the corporation was liquidated

and dissolved at a stockholders' meeting attended by Dora
•as well as other stockholders. (R. 263, 428, 446, 503-504,

533, 564-565.) On the same date all the stockholders

formed a partnership, known as Yellow Cab Company, to

operate the business previously conducted by the corpora-

ion. (R. 263-266, 428, 504, 533-534.)

All the prior stockholders signed articles of partner-

ship. The parties to the agreement were E. Royce, B.

Hojce, Charles W. Keffer, C. H. Luton, Dora F. Royce,

und Isabelle H. Royce. Under the terms of the agree-

nent the partners assumed the liabilities of the corpora-

ion. The partnership was to '^ continue for the duration

if the joint lives of the parties," unless otherwise dis-

olved by them. The stated capital of the partnership

onsisted of the assets formerly owned by the corporation,

»lus undistributed income and profits. The respective inter-
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ests of the partners were specified as follows : E. Royee

—

26.1575%; B. Royce—26.1575% ; Keffer—.659% ; Luton—
.906% ; Dora—23.06% ; and Isabelle—23.06%. Profits and

losses were to be shared by the partners in proportion

to their relative interests. Each partner had "an equal

voice in the control of the business and operation of the

partnership." The partnership was required "to keep

accurate books of account," which were to be open to all

the partners. Upon dissolution of the firm the surplus was'

to be divided amono; them according" to their interests.'

(R. 263-266, 428-429, 507-508, 533-534; Ex. 25, 26.)

The opening journal entry of the partnership recorded

the partners' capital accounts as follows (R. 506-508; Ex.

29, 30)

:

E. Royce 26.1575% $21,295.23

B. Royce 26.1575% 21,295.23

Charles H. Keffer .659% 536.50

C. H. Luton .906% 737.59

Dora F. Royce 23.06% 18,773.51

Isabelle H. Royce 23.06% 18,773.51

On December 3, 1942, the partnership filed an Assumec

Business Name Certificate dated August 2, 1942. Thi

Certificate listed six partners, including Dora, who signec

the certificate. (R. 446, 534; Ex. 27.) On November 28,^

1942, E. Royce and B. Royce purchased the interests of

Luton and Keffer. (R. 266.)

E. Royce worked at the office, shop, and garage, whore

he made the everyday decisions. (R. 427, 451-452, 485.)

On the average, he spent about half of his working timo

there. His other ventures absorbed the balance of his

time and attention. (R. 485.) He also regularly handled

those affairs at the office of the partnership. (R. 485-48().)

B. Royce was inactive in the business. (R. 272, 518.)

Dora and E. Royce were married in 1923. (R. 387, 427,

527.) She was a woman of substantial business experi-
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ence. Before marriage she had been a millinery designer

and held positions of responsibility. Her business back-

ground included the executive supervision of employees,

as well as control of overhead and other expenses. (R.

447-448, 527-528.) She regularly rendered services to the

partnership as a checker. She checked the conduct of

the drivers, the appearance of their uniforms, the condi-

tion of the cabs, and the number of passengers carried.

She performed these services at hotels, stands, depots

and other places where cabs regularly picked up or dis-

charged passengers. Her observations were recorded in

reports which she filed at the office. (R. 429-430, 451,

452, 487-488, 529-530, 536, 542-543.) The hours devoted

by Dora to her checking duties varied. Often she would

work all day. On other occasions she would work less.

At times she did her checking in the evening. She was
experienced in her work because she had performed the

same services for the prior corporation. (R. 427, 430, 452,

530.) Her work was important to the business, and called

for a person of experience and responsibility. (R. 430,

450-451, 484-485, 542.) Now and then E. Royce did some
bhecking. (R. 451.) In the absence of Dora's services

[the partnership would have had to employ a checker to

do her work. (R. 272, 467-468, 484-485.) Dora also at-

tended partners' conferences, expressed her views, and kept

herself informed about the business. (R. 445, 447, 536,

365-566.)

The drawing accounts of Dora and E. Royce on the

loooks of the partnership show the following withdrawals

during the taxable years 1944 through 1947:

Year Dora E. Royce

1944 $ 48,777.75 $ 58,184.94

1945 69,180.00 80,820.00

1946 48,865.01 57,086.99

1947 4,612.00 5,388.00

Total $171,434.76 $201,479.93
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At the end of 1947 the accumulated earnings distributable

to Dora exceeded her withdrawals by $35,434.76, and those

distributable to E. Royce exceeded his withdrawals by

$38,395.26. (R. 272-273.) A\Tienever there was a distri-

bution of profits, Dora received her share. (R. 430, 454.)

All distributions to her were in the form of checks pay-

able to her. (R. 273.)

Dora maintained a separate checking account at The
First National Bank of Portland. (R. 273-274, 431, 535.)

She never had a joint checking account with her husband.

(R. 449, 455, 536.) The deposits to and withdrawals from

her account for the years 1944 through 1947 were as

follows (R. 274)

:

Year Deposits Withdrawals

1944 $ 21,386.75 $ 22,507.83

1945 38,712.25 36,114.11

1946 73,491.78 71,563.02

1947 46,485.00 50,106.19

Total $180,075.78 $180,291.15

Dora endorsed all her distribution checks. (R. 273.) Part

of the proceeds was directly deposited to her account. A
substantial portion was placed in her safe deposit box.

At one time she had about $65,000 there. (R. 547-550, 570,

611.) Much of the cash set aside in her box was then

used by her or deposited to her account. (R. 550, 570.)

A number of the checks were endorsed by E. Royce as well

as Dora, because the bank required his signature when she

cashed them. (R. 610.)

Dora exercised her ow^n judgment in spending or invest-

ing her funds. (R. 466-467, 535-536, 552-553.) Of her

distributions from the Portland partnership and the Seattle

partnership, considered at pp. 15-19, infra, she spent

about $1,850 for two fur coats, $8,000 for two Chrysler

automobiles, $350 for an exercycle, $1,800 for silverware,

and $400 for lace cloth. In addition, she bought a Ply-
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moutli and Cadillac, purchased various furnishings for

the home, acquired several hundred dollars worth of books,

and spent about $18,000 in improvements of the house.

(R. 275, 431-433, 467, 531-533.) E. Royce provided for

ordinary household expenses, such as food, light, heat,

groceries, insurance, and taxes. (R. 433-434, 533.)

Dora invested $7,000 in Government bonds and $2,500

in Missouri-Pacific stock. (R. 275, 433, 456.) These securi-

ties were acquired in her own name. (R. 455-456.) She

also loaned about $70,000 to E. Royce to be invested in

Alder Gold-Copper Company. (R. 275, 456-463, 542,

552.) E. Royce was interested in the promotion of that

corporation. In 1949 he acquired about 5 percent of its

common stock. (R. 214-215, 457-458, 460-463, 484, 489,

551-552; Ex. 45-SSSS, 46-TTTT, 47-UUUU.) Dora also

had stock in the corporation. (R. 457-458.)

The Commissioner determined that Dora was not *'a

bona fide partner" in the Portland partnership, and taxed

I her ishare of the partnership profits for the years 1944-

1947 to petitioner E, Royce. The Tax Court sustained

the determination and the resulting deficiencies. (R. 275-

i 278.)

IV.

Seattle Partnership—Dora F. Royce

Yellow Cab Company of Seattle was a Washington cor-

poration which conducted a taxicab business in Seattle.

(R. 266.) Its shares of outstanding stock were owned as

follows (R. 266)

:

W. L. Rothschild 6O71/2

J. A. Baldi 606
Geo. E. Worster 606
D. N. Newton 606
E. Royce 1,4021/2

B. Royce 1,4021/2

A. H. Wenck 2691/2

5,500
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On April 20, 1944, E. Royce transferred 4021/2 shares to

Dora and 700 shares to himself as trustee for his daughter

Eunice M. Royce. (R. 267.) E. Royce duly filed a gift

tax return covering both gifts of stock, and paid a gift

tax of $1,568.11. (R. 267; Ex. 16.)

On May 1, 1944, the corporation was liquidated and

dissolved. (R. 266.) Dora attended the stockholders'

meeting at which the dissolution was voted. (R. 446, 539-

540, 616; Ex. 17.) On the same day the former stock-

holders and L. S. Ackerman signed Articles of Copartner-

ship in order to carry on the business previously con-

ducted by the corporation. In addition, they all executed

a Certificate of Assumed Name, which was filed on June

12, 1944. Dora signed both documents. (R. 266-271, 437-

438, 446, 540, 564-565 ; Ex. 19.) The Articles of Copartner-

ship created a partnership, known as Yellow Cab Com-

pany, for a term of five years. The partnership was to

continue for similar successive periods unless any party

gave notice to the contrary. The capital of the business

consisted of the assets of the dissolved corporation, sub-

ject to its liabilities, which the partners assumed. (R. 267-

269.)

Wenck was desigTiated managing partner at a monthly

salary ''determined from time to time by the partners."

Apart from Wenck 's duties as manager, the agreement

provided that ''decisions as to partnership matters shall

be made by a majority in interest of the partners." B.

Royce, E. Royce, Rothschild, and Baldi agreed to devote

as much time to the business as they deemed necessary.

Rothschild and Baldi were to serve Tsdthout compensation.

B. Royce and E. Royce were each to receive 2^2 percent

of the net profits, but not exceeding $5,000. The balance

of any profits and all losses were to be shared as follows

:
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Name Fraction

B. Royoe
14021/2

5500

E. Royce
300

5500

E. Royce, Trustee
for E. M. Royce

700

5500

D. F. Royce
4021/2

5500

A. H. Wenck
2691/2

5500

W. L. Rothschild
4851/2

5500

J. A. Baldi
485

5500

G. E. Worster
485

5500

D. N. Newton
485

5500

L. S. Ackerman
485

5500

No withdrawals of capital or payments of profits could ' * be

made by or to any partner unless such withdrawals

or payments" were '* uniform as ito all partners in pro-

portion to their respective interests" and '^authorized by

decision of the partners." The agreement further re-
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quired the partners to **act in the highest good faith to-

ward each other." (R. 269-271; Ex. 18.)

The opening journal entry of the partnership recorded

the partners' capital accounts as follows (Ex. 20)

:

B. Royce $79,902.18

E. Royce 17,091.23

E. Royce, Trustee
for E. M. Royce 39,879.96

D. F. Royce 22,930.99

A. H. Wenck 15,353.76

W. L. Rothschild 27,659.32

J. A. Baldi 27,631.11

G. E. Worster 27,631.11

D. N. Newton 27,631.11

L. S. Ackerman 27,631.11

"Wenck actively managed the business in accordance with

the partnership agreement. (R. 438-439, 541, 615-616.) E.

Royce visited the office infrequently. (R. 438, 541, 617.)

Dora was there a little more often. (R. 617.) When she

was in Seattle, she checked the cabs and drivers, and filed

reports with Wenck. (R. 439, 540-541, 617-618.) She kept

herself informed about the business. (R. 445.) While in

Seattle she participated in partnership conferences and

discussed business affairs ^vith Wenck. (R. 439, 447, 540,

617.) An employee regularly performed the same services

as Dora contributed to the Portland partnership. (R. 467-

468.)

For the years 1945 through 1949 the withdrawals of Dora

and E. Royce from the Seattle partnership were as follows

:

Year DoraF. Royce

$41,622.53

E. Royce

1945 $30,994.97

1946 19,662.53 14,644.97

1947 12,342.53 9,194.97

1948 12,342.53 9,194.97

1949 5,022.53 3,744.97

Total $90,992.65 $67,774.85
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At the end of 1949 the accumulated earnings distributable

to Dora and E. Royce exceeded their withdrawals by the

respective amounts of $18,733.16 and $14,008.75. (R. 272-

273.) Dora received her proportionate share of distribu-

tions together with the other partners. (R. 439-440, 465-

466, 619.) At the time of trial the partnership had suffered

losses for two years. Dora's account was charged with

her share of the losses. (R. 621.)

All piartnership distributions to Dora were made by

checks payable to her. (R. 465, 618-619.) She handled

the checks in the same manner as those received from the

Portland partnership. (R. 541.) See pp. 14-15, supra.

The Commissioner determined that Dora was not "a
bona fide partner" in the Seattle partnership, and taxed

her share of the partnership profits for the years 1945-

1947 to petitioner E. Royce. The Tax Court sustained the

determination and the resulting deficiencies. (R. 275-278.)

V.

Seattle Partnership—Trust for Eunice M. Royce

On April 20, 1944, E. Royce executed a declaration of

trust with respect to 700 shares of stock in Yellow Cab

Company of Seattle. (R. 267, 278.) E. Royce was the

designated trustee and his daughter Eunice M. Royce was

the beneficiary. The trust instrument provided that the

net income was to be distributed to Eunice or accumulated

for her use and benefit ''as her absolute and separate

property for and during the term of her natural life, or

until this trust is sooner terminated" by the grantor's

death or as otherwise provided. After Eunice became 35,

she was to receive the corpus if the trustee or successor

trustee considered her ''capable of managing the trust

estate wisely." E. Royce, as trustee, had broad adminis-

trative powers to sell, invest, and reinvest. (R. 278-282.)

On the same date E. Royce, as trustee for Eunice, voted

to dissolve Yellow Cab Company of Seattle, and signed the
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Articles of Copartnership and the Certificate of Assumed
Name of the successor partnership. (R. 267-271, 437-438;

Ex. 19.)

Eunice was about 15 when the trust was created. (R.

267, 435.) Until 1947 she lived at home. (R. 443.) From
1947 to 1951 she attended the University of Oregon. From
March, 1952 to March, 1954 she worked for the Imperial

Travel Bureau. On June 12, 1954, she was married. (R.

282.)

The drawing account of E. Royce, trustee for E. M.
Royce, on the books of the partnership shows the following

withdrawals during the years 1944 through 1949 (Ex. 21)

:

Year Amount

1944 $46,922.49

1945 72,382.49

1946 34,192.49

1947 21,462.49

1948 21,462.49

1949 8,732.49

Total $205,154.94^

At the end of 1949 the earnings distributable to E. Royce,

as trustee, exceeded the withdrawals by $32,592.59. This

excess amount was retained in the business. (R. 283.)

E. Royce, as trustee for Eunice, received a proportionate

share of the distributions from the partnership. (R. 439-

440, 471-472, 618.) All the distributions made to him as

trustee were in the form of checks payable to him as trustee.

(R. 471-472, 618-620.) At the time of trial the partnership

1 The Tax Court finds that the total withdrawals were $205,154.94, but it

erroneously lists the distributions for the years 1944 through 1947 as

$16,422.49, $77,422.49, $46,922.49, and $34,192.49. (R. 283.) These amounts

are not in accord with Exhibit 21, from which the Tax Cpurt derived its

related findings on the distributions to Dora and E. Royce. See p. 18,

supra. Exhibit 21 indicates the distributions to the trust, as well as Dora

and E. Royce.
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bad suffered losses for two years. The trust's account

was charged with its share of the losses. (R. 621.)

E. Boyce deposited all the distributions in a trust ac-

count at The U.S. National Bank. (R. 283, 440, 512-513.)

The account was in the name of E. Royce, Trustee for E.

M. Boyce. (R. 439.) During the years 1944 through 1949

Eunice had a personal checking account in The First Na-
tional Bank. Over several years E. Royce transferred

$2,200 from the trust account to her personal account. (R.

284.) She drew on the personal account as she pleased

for expenses while at college. (R. 448, 556-557.) The
checks issued on the trust account during the years 1944

through 1949 totalled $186,046.21, leaving a balance of

$19,108.73. (R.284.) They were directed to the following

purposes (R. 284-285)

:

Payment of Federal and state taxes $89,464.96
Purchase of Grovernment bonds 281.25

Transfer to Eunice 's personal account 2,200.00

Loans to Royce, Inc. 7,100.00

Loans to E. Royce 87,000.00

Total $186,046.21

E. Royce signed the checks on the trust account as E.

Royce, Trustee for E. M. Boyce; E. Boyce, Trustee; or

E. M. Boyce, E. Boyce Trustee. (Ex. 38.)

Boyce, Inc. owned the Columbia Athletic Club Building.

(B. 285.) E. Boyce owned 50 percent of its istock and two

other individuals owned ithe other 50 percent. (B. 479.)

The loans to Boyce, Inc. were made in 1948 and 1949, and

repaid with interest in 1950. (B. 285, 478-479.) The loans

to E. Boyce were made in 1945 and 1946, and are evidenced

by three renewal notes payable to Eunice and bearing in-

terest at 3 percent. (B. 285, 441-442, 483-484; Ex. 39.) In

1953 and 1954 E. Boyce paid $5,515 on two of the notes,

leaving a balance of $81,485.00. (B. 286, 442.)
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The Commissioner taxed to E. Royce the trust's share of

the partnership profits for the years 1945-1949. The
Tax Court sustained the determination. (R. 286-289.)

SPECIFICATION OF ERRORS

The Tax Court erred:

1. In holding and deciding that for the taxable year

1945 a portion of the amount paid by Oregon Motor Stages

to L. R. Bentson in retirement of all his stock is tax-

able as a dividend to each of the petitioners Niederkrome,

E. Royce, B. Royce,^ Jacob, and Schneider.

2. In holding and deciding that for the taxable year 1945

a portion of the incidental disbursements paid by Stages is

taxable as a dividend to each of those petitioners.

3. In admitting into evidence respondent's Exhibit A,

which includes a copy of the minutes of a meeting of the

executive committee of American Business Credit Corpo-

ration, a Delaware corporation, held on June 20, 1945,

certified by the treasurer and assistant secretary of the

corporation. Respondent's Exhibit A is set forth in the

Appendix, infra, pp. 5a-lla. The admission of this ex-

hibit was objected to on the ground that it was incompetent

hearsay. (R. 613-614.)

4. In holding and deciding that for the taxable year 1945

the sum of $20,000 advanced by Hippodrome Amusement
Company to the petitioner E. Royce is taxable to him as a

dividend.

5. In holding and deciding that for the taxable years

1944 through 1947 the petitioner E. Royce is taxable with

respect to the income of the partnership doing business as

Yellow Cab Company in Portland, Oregon, which was

distributable to his wife Dora F. Royce.

2 One-half of the dividend income charged to B. Royce has been taxed

to his wife Isabelle as her share of community income under the laws of

Washington. (R. 129-130, 162, 220, 567.)
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6. In holding and deciding that for the taxable years

1945 through 1947 the petitioner E. Royce is taxable with

Tespect to the income of the partnership doing business

lais Yellow Cab Company in Seattle, Washing-ton, which was
distributable to his wife Dora F. Royce.

7. In holding and deciding that for the taxable years 1945

through 1947 the petitioner E. Royce is taxable with re-

•ispect to the income of the partnership doing business as

1Yellow Cab Company in Seattle, Washington, which was
distributable to the trust for the benefit of his daughter

Eunice M. Royce.

8. In holding and deciding that for the taxable years

1948 and 1949 the petitioners E. Royce and Dora F. Royce
lare taxable with respect to the income of the partnership

doing business as Yellow Cab Company in Seattle, Wash-
ington, which was distributable to the trust for the benefit

of their daughter Eunice M. Royce.

9. In that its opinion and decisions are contrary to law

land the respondent's regulations.

10. In that its opinion and decisions are not supported

by but are contrary to the evidence and its findings of fact.

SUMMARY OF ARGUMENT

These cases present five basic questions for decision.

I.

Stages' distribution of the $350,000 to Bentson in re-

Idemption of his 350 shares was a partial liquidation under

section 115(c) of the 1939 Code. The Tax Court, however,

ihas erroneously held that the distribution is taxable under

section 115(g) as dividend income to the other stockhold-

ers—petitioners Niederkrome, E. Royce, B. Royce, Jacob,

and Schneider. This conclusion was reached by wrongly

attributing to them the 350 shares which Bentson owned
and the $350,000 which he had borrowed. As a result, the
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five petitioners are being very heavily taxed on purely

imaginary income.

There is no basis in the record for holding that any of

the five petitioners realized income through the redemp-

tion of the 350 shares. Indeed, despite its conclusion the

Tax Court substantially concedes that those shares belonged

to Bentson. In so far as the evidence is concerned, the deci-

sion below rests on little more than multiple hearsay con-

tained in respondent's Exhibit A, which refers to E. Royce.

Tlie Tax Court committed reversible error in admitting

that exhibit into evidence. However, even if the 350 shares

are mistakenly attributed to E. Royce on the basis of Ex-

hibit A, the distribution is not taxable to him as a dividend

under section 115(g). For if E. Royce is deemed to have

owned the 350 shares, the redemption drastically reduced

his proportionate interest in the corporation. Section

115(g) does not apply to a redemption which substantially

impairs the stockholder's ownership and control.

Aside from its reliance on multiple hearsay, the Tax
Court wrongfully regarded the Commissioner's detenui-

nation as evidence to be balanced against the petitioners'

proof. While the Commissioner's determination is

initially presumed to be correct, the presumption of cor-

rectness promptly disappears when the taxpayer produces

contrary evidence. But here the Tax Court erroneously

treated the presumption as affirmative evidence to be

weighed against the petitioners' proof. Since the court

paid excessive deference to the presumption, its decision

was improperly reached—quite aside from the other mis-

takes which contributed to its conclusion.

The Commissioner justified the alleged deficiencies on

the ground that Bentson was imported into the various

transactions pursuant to an overall plan for a quick re-

demption of the 350 shares. In the Commissioner's view,

which the Tax Court sustained, the five petitioners desired

to purchase only the corporate equity represented by 400
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I

shares. The other 350 shares were merely temporarily

I held and expeditiously redeemed as a means of paying

i for the balance of the equity which they did not intend to

acquire. Even if this untenable view of the evidence is

[
accepted, section 115(g) does not apply. That section does

I not extend to a redemption of shares which are acquired,

not as a permanent investment, but as a .transitory ex-

pedient pending their quick retirement by the corporation.

The result is the same even apart from the plan alleged

by the Commissioner—again erroneously assuming that

' the 350 shares may be attributed to the petitioners. Section

1115(g) is confined to distributions which consist of earn-

ings over and above the investment of the stockholder

whose shares are redeemed. Therefore, the section does

not apply to a redemption of stock held by an intervening

purchaser for value who merely receives the amount
I which he invested in the stock after the surplus was accu-

mulated. The redemption, then, does not represent a

distribution of earnings on an investment. It is only the

jf return of the investment itself. This limiting principle

[controls here because $350,000 was paid on the purchase

of the 350 shares and the same sum was paid on their re-

demption. There is no dividend income to be taxed,

since only the capital outlay was returned. Any attempt

to tax a return of capital as a receipt of income raises

la serious constitutional problem.

The Tax Court similarly erred in treating the incidental

disbursements paid by Stages as dividend income to the

five stockholders other than Bentson. In any event, if the

disbursements are regarded as income to them, the same
sums are, in turn, deductible by them. In either case no

tax is due on the disbursements.

II.

The $20,000 advanced by Hippodrome to E. Royce is

not taxable to him as a dividend. He received the amount
as a loan and not for permanent use in lieu of dividends.
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All the evidence, written and oral, is uncontradicted. It

plainly shows that the advance was approved as a loan

and has always been regarded as a loan; that repayment

is to be made as soon as the corporation needs the money;
that the corporation expects to be paid and that E. Royce

intends to repay it. The contrary conclusion of the Tax
Court is oblivious to the record.

III.

Dora was a member of the Portland partnership, and

therefore her share of the profits is not taxable to K.

Royce. In holding otherwise the Tax Court failed to

follow the relevant principles of law.

The concept of partnership in the income tax law is

the same as the concept of partnership in commercial

law. In other words, a partnership is an organization

for the production of income to which each partner con-

tributes either services or capital. A contribution of cap-

ital includes an interest in the firm capital which has

been acquired as a gift from another partner. In deter-

mining whether a partnership has been formed, the Tax
Court cannot appraise the value of the contributed serv-

ices or capital in the light of some objective standard of

its own. If the alleged partner has actually rendered

services or actually acquired an interest in the capital,

he qualifies as a member of the partnership.

Under these controlling standards of judgiuent Dora
must be recognized as a partner. According to the evi-

dential facts, which are essentially undisputed, Dora

acquired a capital interest in the firm and she also

rendered services to the firm. E. Royce did not retain

any special powers or privileges which rendered her in-

terest illusory. The firm continuously kept books which

reflected her capital account, her share of the earnings,

her periodic drawings, and the balance to her credit.

Whenever distributions were made, she took her aliquot
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portion. She spent and invested her income as she saw fit.

At the same time, E. Royce continued to pay the ordinary

expenses of the household. The Tax Court erred as a

matter of law in taxing Dora's share of the firm earnings

to E. Royce.

IV.

Dora was also a member of the Seattle partnership, and
the Tax Court erred in attributing her share of the firm

profits to E. Royce.

Neither Dora nor E. Royce actively participated in the

•Seattle enterprise. Both were essentially passive invest-

ors in a business whose income derived from capital plus

the efforts of others. She owned her capital interest as

fully as he owned his, and the firm income was no more
attributable to him than to her. In such circumstances it

is settled that the donee-partner's distributive share of

ifirm earnings is not taxable to the donor-partner.

V.

The trust for Eunice M. Royce was also a member of

Ithe Seattle partnership, and the Tax Court equally erred

iin taxing its distributive share of the income to E. Royce.

The trust owned its capital interest in the partnership

just as completely as E. Royce owned his. The income

of the partnership was not attributable to the personal

'Services of E. Royce, for he was simply an inactive in-

vestor in the enterprise. There is no more reason to dis-

•regard the trust's interest than his interest. The status

of the trust as a partner is not impaired by the powers

;of administration reserved by E. Royce as trustee. Since

die held these powers as trustee, they were fiduciary

powers; and fiduciary powers do not disqualify a trust

from becoming a partner. Nor may the trust be ignored

tas a partner because of the loans made to E. Royce.

Whether or not the loans constituted sound trust manage-

ment is at most a question of local trust law. It does not

affect the interest of the trust as a partner in the business.
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ARGUMENT
I.

THE DISTRIBUTION IN REDEMPTION OF BENTSON'S STOCK
AND THE INCIDENTAL DISBURSEMENTS ARE NO!
TAXABLE AS DIVIDEND INCOME TO THE OTHER STOCK-
HOLDERS

TIk' basic issue here is easily stated. Six individuals

—

Niederkronie, E. Royce, B. Royeo, Jacob, Schneider, and

Bentson—acquired all the outstanding stock of a corpo-

ration. In September, 1945, the corporation paid $350,000

to Bentson in redemption of his 350 shares. The ques-

tion is whether the Commissioner may attribute the owner-

ship of the 350 shares to the other stockholders, and then

tax the $350,000 to them as dividend income. In other

words, may the Government impose heavy income taxes

on the basis of stock which was never owned and income

which was never received?

Our analysis begins with the Internal Revenue Code of

1939, for any tax ** asserted by the Commissioner" must

be '* authorized by Congress." Helvering v. Griffiths, 318

U. S. 371, 394 (1943). Section 115(c) of the 1939 Code
declares that "amounts distributed in partial liquidation

of a corporation shall be treated as in part or full pay-

ment in exchange for the stock." Section 115(i) defines

"amounts distributed in partial liquidation" as including

"a distribution by a corporation in complete cancellation

or redemption of a part of its stock." Finally, section

115(g) states that if a corporation cancels or redeems

its stock "at such time and in such manner as to make
the distribution and cancellation or redemption in whole

or in part essentially equivalent to the distribution of a

taxable dividend," the distributed amount "shall be

treated as a taxable dividend" to the extent that it repre-

sents a distribution of accumulated earnings or profits.

In short, the quoted statutes provide a general rule and

a special exception. Under the general rule the proceeds

of a redemption of stock are treated as the proceeds of
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a sale, and any gain is taxable as a capital gain. Under
the special exception the proceeds of redemption are

taxed as ordinary income if the distribution is ''essentially

equivalent" to a dividend.

It is equally settled that a distribution may be in "par-

tial liquidation" though the corporation is not in the

process of contraction or dissolution. As the Tax Court

has succinctly stated, section 115 (c) and (i) "applies,

not to a distribution in liquidation of the corporation or

lits business, but to a distribution in cancellation or re-

demption of a part of its stock." Hamilton Allport, 4

T. C. 401, 403 (1944). (Italics in original.) And a "par-

tial liquidation" occurs "whenever a corporation dis-

tributes money or assets in complete cancellation or re-

demption of a part of its capital stock. No particular

portion is mentioned, nor is the word 'part' in any way
limited." Salt Lake Hardware Co., 27 B.T.A. 482, 486

(1932). "In order for a distribution to be a distribution

in partial liquidation it is not necessary that the corpora-

ition be planning a cessation or winding up of a part of

tits business activities." L. B. Coley, 45 B.T.A. 405, 416

(1941). See also Benjamin R. Britt, 40 B.T.A. 790, 796-

797 (1939), aff'd on other issues, 114 F.2d 10 (4th Cir.

1940). The regulations are to the same effect. They ex-

pressly recognize a "partial liquidation" through a "com-
plete retirement of any part of the stock, whether or not

pro rata among the shareholders." Regulations 111,

§ 29.115-5. It is immaterial that the corporation continues

ito function as before. Indeed, the statute and regulations

assume that the corporation will remain alive and active,

for they both direct that the distribution be appropriately

allocated between its capital account and earned surplus

in order to determine the tax on later distributions. See

Int. Rev. Code of 1939, § 115(c) ; Regulations 111,

§ 29.115-5.

In view of the rules just summarized the redemption of

the 350 shares readily qualified as a "partial liquidation"
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within section 115(c). The distribution of the $350,000

was *'in complete cancellation" of all those shares. And,

in accordance with section 115(c) and the related regula-

tions, $35,000 was charged to capital and $315,000 to sur-

plus. Section 115(g) cannot apply because the redemption

completely terminated Bentson's interest in Stages. In

the words of the Treasury, "a cancellation or redemption

by a corporation of all of the stock of a particular share-

holder, so that the shareholder ceases to be interested in

the affairs of the corporation, does not effect a distribu-

tion of a taxable dividend." Regulations 111, §29.115-9.

Accord: Zenz v. Quinlivan, 213 F. 2d 914 (6th Cir. 1954)

;

Summerfield v. United States, 145 F. Supp. 104 (E.D.

Mich. 1956), aff'd, 249 F. 2d 446 (6th Cir. 1957); Clara

Louise Flinn, 37 B.T.A. 1085 (1938) ; Carter Tiffany, 16

T. C. 1443 (1951), petition dismissed, 2d Cir., March 7,

1952; Auto Finance Co., 24 T. C. 416 (1955), aff'd, 229

F. 2d 318 (4th Cir. 1956) ; Giles E. Bullock, 26 T. C. 276

(1956) ; Jackson Howell, 26 T. C. 846 (1956) ; Estate of Ira

F. Searle, 9 T.C.M. 957 (1950); and see In re Lukois'

Estate, 246 F. 2d 403, 406 (3d Cir. 1957). Cf. Rev. Rul.
,

56-556, 1956-2 Cum. Bull. 177; Rev. Rul. 57-387, I.R.B.

1957-35, 12.

Despite the pertinent rules of law the Commissioner

asserts that the $350,000 is taxable as dividend income

under section 115(g). He has avoided the relevant rules ,

by simply refusing to regard Bentson as a stockholder of

Stages. The Commissioner contends that petitioners Nied-

erkrome, E. Royce, B. Royce, Jacob, and Schneider "pur-

chased the Stages stock with the funds which they in

substance borrowed from ABC, which funds -svere later

repaid with those obtained from Stages ; that the indebted-

ness was incurred by and for the petitioners; and that its

pajTuent by the corporation constituted a dividend to

them." In the light of this analysis the Commissioner

would "ignore the presence of Bentson in the transactions

as being no more than a straw man." (R. 237.) And so.
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in order to sustain his deficiencies, the Commissioner has

zealously enveloped the other five stockholders in a con-

spiratorial atmosphere of sham and deception. Aceordino;

to the Commissioner, the five stockholders disingenuously

planned a quick redemption of the 350 shares after their

acquisition, and Bentson was calculatedly imported into

the transactions as a means of disguising a taxable dividend

[ within section 115(g).

We cannot do better than quote the precise words of the

' Commissioner's accusation as they appear in his notices

1 of deficiency. The five petitioners, the Commissioner says,

' "negotiated for the capital stock of" Stages. ''As a

result of the negotiations" they purchased 400 shares.

"In accordance with the plan adopted, the remaining 350

shares of" Stages "were acquired in the name of" Bent-

: son "in consideration of payment of $350,000.00 in cash.

I Such payment was made from the proceeds of a loan

1 obtained by" E. Royce, "acting for" himself and his four
' "associates," through ABC-Portland, "on a 90-day note

' which was signed by" E. Royce and Bentson, "and which
' was collateralized by deposit of the entire 750 shares of

f stock" of Stages. "On or about September 6, 1945, pur-

suant to the plan adopted by" the five "associates,"

Stages "acquired the 350 shares of its own stock then

standing in the name of" Bentson "and issued its check

to him in the sum of $350,000.00. This check was imme-

diately endorsed and delivered to" ABC-Portland "in

satisfaction of the 90-day note signed by" E. Royce and

I Bentson. "It has been determined that it was not in-

\ tended that" Bentson "should acquire, nor did he at any

J

time acquire, any bona fide or actual beneficial interest in

Uhe stock of" Stages. (R. 25-26, 88-89, 128-129, 188-189,

t 201-202.)

While the Commissioner is firmly persuaded that the

redemption derived from a prearranged "plan," he is

considerably less assured in finding someone to tax on

the alleged dividend income. The doubts which have dis-
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turbed the Commissioner are fully revealed in his notices

of deficiency. For in these notices he has made diverse

determinations that are clearly in conflict. On the one

hand, he has ruled that Niederkrome, B. Royce, Jacob,

and Schneider are each taxable on a portion of the $350,-

000. The portion taxed to each of the four is determined

by the ratio of his number of shares "to the total of 400

shares." (R. 26, 129, 189, 202.) On the other hand, the

Commissioner has also ruled that E. Royce is taxable on

the entire $350,000. (R. 89.) Though the determinations

are irreconcilable, they have one thing in coimiion. Each
proceeds on the assumption that Bentson was a pawn in

a devious scheme looking toward a quick redemption—that

he neither owned the shares that were redeemed nor bor-

rowed the money that was repaid.

The Tax Court has resolved the Commissioner's diffi-

culties by holding that the $350,000 paid to Bentson is

taxable as dividend income to all five petitioners on a pro

rata basis. We respectfully submit that the Tax Court's

decision is clearly wrong. The alleged artful plot derives

entirely from the Commissioner's own resourceful imagi-

nation. The voluminous record does not disclose what

he has diligently discovered. In treating Bentson as a

mere pawn in a "plan," the Tax Court has plainly failed

to abide by the evidence and the governing principles of

law. Indeed, its decision rests on little more than one

item of multiple hearsay, plus an erroneous assumption

that the Commissioner's initial determination qualifies as

evidence.

For convenience of analysis we shall first examine the

relevant evidence in regard to Niederkrome, B. Royco,

Jacob, and Schneider. We shall then appraise the relevant

evidence with respect to E. Royce.
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A. Niederkrome, B. Royce, Jacob, and Schneider Did Not
Realize Any Income Through the Redemption

There is not the slightest proof in the lengthy record tliat

Niederkrome, B. Royce, Jacoh, or Schneider owned any of

the 350 shares redeemed from Bentson or borrowed any of

the $350,000 loaned by ABC-Portland. On the contrary,

the Grovernment's owti evidence reveals that it has freely

indulged in conjecture and speculation on behalf of the

result which it seeks.

Niederkrome, B. Royce, Jacob, and Schneider each took

the stand, and the testimony of all four was specific and

to the point. Niederkrome declared that he owned only 55

shares (R. 348, 351-352) ; that he had no interest in the 350

; shares acquired by Bentson (R. 350-351) ; and that he did

not participate in the negotiations for the loan from ABC-
1 Portland. (R. 357.) B. Royce similarly stated that he
' had no interest in the 350 shares (R. 563-564) ; and that he

. was w^holly removed from the negotiations for the loan.

:
(R. 567.)

Jacob has been an attorney for about 30 years. (R. 315.)

i He testified that he acquired 100 shares (R. 316, 335) ; that

! Bentson was one of the purchasing group (R. 315) ; that

the 350 shares belonged to Bentson (R. 316-318, 330-331,

333-334); that the other five purchasers ''expected and

wanted to buy only" 400 shares (R. 316, 345); and that

there was no design or understanding to retire the 350

shares "shortly." (R. 342.) Jacob further stated that

! Bentson was "very definitely" informed of Stages' earn-

ings record before acquiring the 350 shares. (R. 328.)

1^ Bentson "camped on Mr. Schneider's trail here for several

days, in connection with the operation before he went into

it." Bentson "was with Mr. Schneider for quite some

time before he decided finally to go into it." (R. 328.)

i Bentson was "active" in the transaction "right down to

the day of the transfer of the stock" (R. 338) ; he "sat up

and took part in all the negotiations" (R. 339); and he
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attended the closing. (R. 322.) He ''made a very good

appearance" and was ''very impressive looking" (R. 317,

339); he was ''very intelligent and alert" (R. 317, 339);

and at one meeting "he made the most impressive presen-

tation of anybody there." (R. 339.) In regard to the loan
i

from ABC-Portland, Jacob testified that he merely intro-

duced Bentson and E. Royce to Davidson. (R. 318, 336,

338, 343.) Jacob had previously met Davidson in seeking
i

"some financing" from ABC-Portland "for some other

clients." (R. 318.) After the introduction all negotiations

leading to the loan were handled by Bentson and E.

Royce. (R. 318-319.) Jacob had nothing to do with the

negotiations (R. 318-319, 336, 341-343), nor was he present

when the note for $350,000 was sig-ned. (R. 325, 327.)

Schneider confirmed the evidence given by the others.

He emphasized that Bentson o^^^led the 350 shares. (R.

369, 372-374.) He explained that before the purchase was

consummated, he and Bentson inspected the bus routes

"over a period of two and a half days." (R. 364.) And
he meticulously summarized their tour of inspection, which

included "every depot." (R. 364-365.) Bentson "was
vert^ much interested in the facilities of the Oregon Motor

Stages;" "very much interested in the Camp Adair in-

stallation, and he went through the shop of the Oregon

]\Iotor Stages, at that time, we had a shop in Astoria, we
had one in Forest Grove, and we had a shop in Corvallis,

and we had a shop in Salem, and he also checked the facili-

ties of the operation in Portland." (R. 365.) Apart from

all this checking, Bentson spent several hours with the

comptroller of the company and went over its financial

statements. (R. 365-366.) Bentson was present through-

out the closing and took "the same part as anybody else

did." (R. 367, 373.) i

Despite all this plain-spoken testimony the Tax Court

sustained the Commissioner. We now turn to the reasons

given by the court in failing to heed the evidence.
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The Tax Court first notes the absence of any i)roof

that in July, 1945, Bentson "had a net worth ample to

undertake the purchase of stock" for $350,000, or that he

was then "a man of wealth." (R. 239.)^ The Tax Court

then observes that the purchase of the 350 shares was not

recorded in the rather crude books which Bentson kept.

(R. 240.) "We fail to see how these matters remotely

indicate that Niederkrome, B. Royce, Jacob, and Schneider

OAvned any of the 350 shares or owed any of the $350,000.

Investors commonly embark on financial ventures with bor-

rowed funds. What Bentson did is customarily done every

day in our economy of private enterprise. The entre-

preneur who uses borrowed capital is a familiar figure in

the world of business. And in ''a free economy, courts

are not permitted to make contracts for the parties, but

merely to pass upon the legality of such contracts when
made." Nelson v. Commissioner, 203 F. 2d 1, 7 (6th

Cir. 1953). Surely it is odd reasoning that regards a

routine mode of investment as a cause for suspicion, and

then treats undue suspicion as an adequate excuse for

attributing the acquired property to persons other than

the investor. No one disputes that Bentson lacked suf-

ficient funds of his own to purchase the 350 shares.* Other-

wise he would not have resorted to the loan.^ The ques-

tion, rather, is whether his need for financial assistance

is any proof that it was others who made the loan and

bought the shares. Nor does the Tax Court reach firmer

ground when it refers briefly to Bentson 's homespun rec-

3 At this point the Tax Court gratuitously adds a sinister touch with

the comment that Bentson refused *
' to render a net worth statement to an

agent of respondent when called upon to do so during the course of his

investigation." (E. 239-240.) The agent merely indicated that Bentson

did not itemize his various assets when informally asked to do so. (E. 608.)

In the Tax Qourt even the Commissioner regarded this trivial detail as too

irrelevant to mention in his brief.

4 See p. 5, supra.

5 The Tax Court concedes that Bentson 's funds "were blocked in Canada."

(E. 239.) See also E. 319, 340, 373, 378, 391, 407.
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ords found after his deatb. In the first place, the court

freely assumes, without any supporting evidence, that

Bentson methodically entered each and every financial

transaction as it occurred.® Second, and more important,

Bentson 's books or lack of books can scarcely be dignified

as evidence with respect to Niederkrome, B. Royce, Jacob,

and Schneider.

The Tax Court next concedes that there is evidence

"that Bentson applied for and was granted a loan of

$350,000 by ABC to provide him with cash to make the

purchase." (R. 240.) However, the court then promptly

adds that "other evidence, w^iich we regard as much more
reliable, is to the contrary. Respondent's view is that

E. Royce, acting on behalf of petitioners, applied for and

negotiated the loan." (R. 240.) The opinion proceeds to in-

dicate that the so-called "other" and "much more reliable"

evidence consists of minutes of a meeting allegedly held

by the executive committee of American Business Credit

Corporation, hereinafter referred to as ABC-Delaware,

which was the parent company of ABC-Portland. (R.

240.) "Bentson," the Tax Court says, "was not men-

tioned in the corporate record of ABC and nothing in

the minutes of the meeting indicates that Bentson ever

applied for the loan or had anything to do with. it. Clearly,

the loan was made to E. Royce." (R. 240.) Having made
these observations the court nevertheless feels compelled

to admit that Bentson signed the note as a maker. But
having made this admission, the court immediately tries

to bypass it as follows: " Bentson 's signature on the

note was not required by the executive committee in grant-

ing the loan and no proof was made of subsequent action

«5 The Tax Court states that Bentson "was careful to record many small

transactions in books personally kept by him." (R. 240.) Here the court

is merely engaging in guesswork. The record contains no proof as to how
"careful" Bentson was. The Commissioner's own witness conceded that

"there could have been other records, and there could have been assets not

reflected there." (R. 608-609.) Bentson may very well have had separate

records for his 350 shares.

1
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to include him as a borrower. Thus, absent proof of any
requirement by the lender that Bentson sign the note

as a co-maker, he would appear to have been a mere
volunteer." (R. 240-241.)

Once more the Tax Court's appraisal is less than re-

sponsive to the evidence. In fact, the supposed proof

cited by the court confirms what the evidence otherwise dis-

closes—that Niederkrome, B. Royce, Jacob, and Schneider

did not seek or receive any loan from ABC-Portland. The
Tax Court's effort to rationalize differently rests entirely

on certain minutes of ABC-Delaware. As we shall

shortly show, these minutes are simply inadmissible

hearsay which the Tax Court regards as significant evi-

dence. See pp. 44-57, infra. However, even if this

error is ignored, the conclusion remains the same. The
minutes nowhere suggest or imply that Niederkrome, B.

Royce, Jacob, or Schneider applied for a loan. At most

the "other" and "much more reliable" evidence refers to a

loan supposedly sought by E. Royce. Certainly mere evi-

dence that E. Royce may have applied for a loan"^ does

not qualify as proof that he acted as agent for Niederkrome,

B. Royce, Jacob, or Schneider. Moreover, the Tax Court is

wholly oblivious to cogent documentary evidence when it

declares that "Bentson was not mentioned in the corporate

record of ABC" and "no proof was made of subsequent

action to include him as a borrower." We are referring to

the financial records of ABC-Portland which the Commis-
sioner himself introduced and Avhich the Tax Court no-

where mentions. (Ex. D, E, C). These routine business

records unmistakably disclose an indebtedness of $350,000

owed by Bentson to ABC-Portland. See pp. 6-7, supra.

Three conclusions easily emerge here. First, the fact

that Bentson is not mentioned in the minutes is no proof

whatever that anyone applied for a loan on behalf of Nieder-

" At this point we are, of course, erroneously assuming, as the Tax Court

held, that the minutes of ABC-Delaware were admissible as evidence.



38

krome, B. Royce, Jacob, or Schneider. For that matter,

neither is Xiederkrome or Schneider mentioned in the

minutes. Second, the minutes do not in any way indicate

that Bentson or anyone else was serving as a compliant con-

duit for them. Third, the Commissioner's own documentarj-

evidence reinforces the taxpayers' specitic testimony that

Bentson applied for and obtained a loan of $350,000 from

ABC-Portland.

The Tax Court's reasoning does not improve as it con-

tinues. The "evidence convinces us," says the court,

''that Bentson did not become involved in the transaction

until after application was made for the loan by Royce."

(R. 241.) ''According to the testimony," the court states,

"Bentson became interested as a participant in the ven-

ture during a visit to Portland in June 1945 and, after an

examination of Stages' financial condition and its assets

located in various cities, agreed to buy the uncommitted

350 shares." (R. 241.) Having correctly summarized the

testimony—which is nowhere contradicted—the Tax Court

then brushes it aside because "proof is lacking" that

Bentson "was in Portland before application was made
to ABC for the loan." (R. 241.) "Without more evidence,"

the court states, "we cannot find" that Bentson initially

met with Jacob and Schneider, at E. Royce 's home, "earlier

than the Sunday during the latter part of June 1945. The
last Sunday in June fell on the 24th, which was 4 days

after the loan application was considered by the execu-

tive connnittee of the parent company" of ABC-Portland.

"Clearly, Bentson, on such facts, could not have signed

the application for the loan." (R. 242.)

Here the Tax Court has too readily become entangled

in a difficulty of its own making. There is ample, un-

disputed evidence that Bentson was in Portland before

June 20, 1945. On direct examination attorney Jacob testi-

fied that he met with Bentson at E. Royce 's home "dur-

ing the middle or latter part of June, 1945." (R. 317.)

On cross-examination Jacob stated that Bentson became
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interested in the stock negotiations in *'the latter part of

June." Since ten years had elapsed, Jacob understand-

ably could not remember the precise date, but he definitely

recalled that he conferred with Bentson at E. Royce's

house on ''a Sunday evening," and that "it was some

time in the latter part of June." (R. 338.) Jacob fur-

ther stated that he introduced Bentson to Davidson "some
time the latter part of June"—"between the 15th and the

end of the month." (R. 338.) Schneider testified tliat

he and Jacob met Bentson together at E. Royce's home
(R. 363), and that Bentson inspected the bus routes and

facilities "perhaps a couple of weeks before" the pur-

chase was made. (R. 380-381.)

On a fair reading of the testimony Bentson was in

Portland in the "middle or latter part" of June, 1945.

iln June, 1945, Sunday fell on the 3rd, 10th, 17th and

24th. The "middle" portion of June would, of course,

embrace the 10th. However, even if we assume, in behalf

of the Commissioner, that the meeting with Bentson was
not until the "latter part" of June, 1945, it could still

have easily occurred before June 20th. The "latter part"

of a month, as normally understood, is the entire second

half of the month. Hence here the second half of June

necessarily included the Sunday which fell on the 17th,

or three days before the asserted meeting of the execu-

tive committee of ABC-Delaware. To this we should add

Jacob's positive testimony that he introduced Bentson

to Davidson before the negotiations for the loan began.

f See p. 34, supra. Finally, the Tax Court itself found

that Bentson "visited Portland and was consulted about

I the venture." (R. 222.)

As a further basis for disregarding the evidence, the

Tax Court next reasons that "the circumstances are such

as to create an inference" that E. Royce "obtained the

loan for the benefit of all of the petitioners." (R. 242.)

In support of this "inference" the court states that "peti-

tioners did not wish to invest more than $400,000 of their
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own money in the stock. Borrowing became either neces-

sary or desirable to acquire the remaining 350 shares,

and to obtain a loan, a pledge of all of the stock as security

for the loan was required. All of the interested parties i

agreed to loan their stock for that purpose and it was

put up as collateral for payment of the note evidencing

the loan concurrently with its acquisition from the sellers.

E. Royce thus assumed, as co-maker, primary liability for

payment of the note and the other stockholders were liable

to the extent of the value of their pledged stock. All

benefited by the loan for only with it, was all of the stock

acquired." (R. 242.)

The Tax Court's analysis merely begs the question to

be answered. Of course, Niederkrome, Jacob, Schneider,

and the Royces "did not w^sh to invest more than $400,000

of their own money in the stock." But it does not in

the least follow that they, rather than Bentson, therefore

purchased the other 350 shares. The answer turns on

a balanced appraisal of the evidence, as distingniished from

"inferences" which stubbornly ignore the evidence. And
according to the evidence, Niederkrome, B. Royce, Jacob,

and Schneider did not participate in the purchase of the

350 shares or the loan of the $350,000. See pp. 33-34, supra.

The Tax Court indulges in further question-begging when

it dwells on the "benefit" derived from the loan. The

alleged "benefit" simply presupposes once more that

Bentson did not buy the 350 shares with borrowed funds,

secured by his own shares as well as the shares loaned

by the others. Nor does the Tax Court move much fur-

ther when it remarks that the others pledged their stock

as collateral for the loan from ABC-Portland. As Nieder-

krome, B. Royce, Jacob, and Schneider very clearly testi-

fied, they each pledged their indi\adual shares because

ABC-Portland required them to do so. Nothing in the

record contradicts their firm assertion that their shares

were put up as collateral for the loan of Bentson, and

not for any loan of their own. See pp. 5-6, supra.
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The Tax Court's decision in Ray Edenfield, 19 T.C. 13

(1952), leaves little more to be said. There the taxpayer

i
and two others purchased part of the stock of a corpora-

I tion. At the same time the sellers turned in the rest of

their stock to the corporation for second mortgage notes

payable in installments. The taxpayer and his associates

pledged their stock as security for the corporate indebted-

ness. Later, when the corporation paid the notes, the

Commissioner contended that a portion of the payments

\
was dividend income to the taxpayer. The Tax Court

quickly disposed of his arg-ument. It pointed out that

the corporation, and not the acquiring stockholders, was
the debtor on the notes. ''Under such state of facts it

requires no citation of authorities to establish that pay-

ments on the debt did not result in dividends" to the

taxpayer. He "did not at any time purchase or own the

stock which was retired. The stock was never transferred

to him and he never assumed any personal liability for

the mortgage." While he and his associates pledged their

own shares as additional securitj^, ''that was merely giving

the corporation of Avhich they were then the sole stock-

holders the benefit of the use of their collateral. The

mortgage indebtedness was in no sense their indebtedness.

It was the corporation's indebtedness." Id. at 20-21. The

Commission has formally acquiesced in the Edenfield opin-

ion as a correct analysis to be applied "in the disposition of

other cases." See 1953-1 Cum. Bull. 2, 4. Cf. Estate of

Edward L. Koepenick, 2 T.C.M. 143 (1943).

The Edenfield case and this case are practically the

same. There a group of stockholders pledged their newly

acquired shares as collateral for the indebtedness of their

corporation. Here a group of stockholders pledged their

newly acquired shares as collateral for the indebtedness

of an associate. In both cases the payment of the loan

derived from corporate funds, and the pledgors "did not

at any time purchase or own the stock which was retired."

In brief, those who loaned their shares as collateral here
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no more ** benefited" than those who did likewise in the

Edenfield case. And the resulting release of their stock

from the pledge on behalf of Bentson did not bestow on

them any gains or profits. They merely reacquired pos-

session of the stock which they already owned. For
analogous eases where the Commissioner tried in vain to

construct dividend income out of corporate payments to

others, see Ruben v. Commissioner, 97 F. 2d 926 (8th Cir.

1938) ; Nelson v. Commissioner, supra; Tucker v. Commis-

sioner, 226 F. 2d 177 (8th Cir. 1955) ; S. K. Ames, Inc.,

46 B.T.A. 1020 (1942) ; Lloyd H. Diehl, 1 T.C. 139 (1942),

aff'd, 142 F. 2d 449 (6th Cir. 1944).
^

As a last reason for rejecting the relevant testimony,

the Tax Court states, "We search in vain for a justifiable

corporate business reason for redeeming the stock. The
redemption served to make available funds from surplus

with which to pay the outstanding note and put petitioners

in a position to repossess their stock free of any encum-

brance." (R. 243.) After indicating that the redemption

reduced the funds available for new equipment, the court

declares, *'In any event, we find no justification for con-

cluding under the evidence that the redemption in ques-

tion served a legitimate business purpose of Stages."

(R. 244.)

Again the Tax Court seems strangely confused in re-

sponse to the question before it. Since the redemption

of the 350 shares completely terminated Bentson 's in-

terest in the corporation, the distribution of the $350,000

cannot be taxed as a dividend under section 115(g). See

p. 30, supra. The presence or absence of business pur-

pose is wholly irrelevant where all the shares of a partic-

ular stockholder are redeemed. See In re Lukens' Estate,

supra, at 406; and Zenz v. Quifdivan, supra, where the

redemption was solely designed to serve an individual

tax advantage and absorbed substantially the entire earned

surplus. As the Second Circuit recently emphasized in

regard to business purpose, "We find nothing in the text



43

nf the statute, its legislative history, or the applicable

Treasury Regulations that makes this consideration rele-

vant." NortJmp V. United States, 240 F. 2d 304, 307 (2d

Civ. 1957).

Finally, despite all its labored analysis the Tax Court

-iibstantially agrees that the 350 shares belonged to Bent-

sou. The court refers to "petitioners and Bentson's acquisi-

tion of Stages stock." (R. 234.) It finds that "Bentson

was one of the stockholders present at the meeting" which

considered the redemption of the 350 shares. (R. 229.)

And later it significantly states, "The retirement of about

47 percent of the outstanding stock gave petitioners, col-

lectively, complete ownership of Stages and increased their

proportional interests in the remaining assets and future

earnings without any additional investment on their part. '

'

(R. 243.) This observation is intelligible only if Bentson

ipreviously owned the 350 shares. If, as the Commissioner

asserts, Bentson was merely the straw of his associates

and they already owned all the shares of Stages, then

1 obviously the redemption could not have given them "com-
iplete ownership of Stages and increased their proportional

interests" in the assets and earnings. Hence in the end

the Tax Court, too, regards Bentson as the owner of the

350 shares. And since he owned those shares, the amount
paid to him on their redemption cannot be taxed to others

as a dividend under section 115(g). See pp. 29-30, supra.

j

B. E. Royce Did Not Realize Any Income Through
the Redemption

We have argued that the record is devoid of any evi-

Idence which justifies the deficiencies asserted against

^ Niederkrome, B. Royce, Jacob, and Schneider. On the

contrary, the evidence affirmatively reveals that the de-

ficiencies were conceived in error. We now examine the

evidence as it relates to E. Royce.

E. Royce testified at length concerning the 350 shares.

He stated that he had no interest in them and that they
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belonged to Bentson. (R. 393, 397-398.) Before Bentson

acquired them, he ''investigated this pretty thoroughly,

and he thong-ht it \vas a good business deal." (R. 391.)

As regards the loan, E. Royce explained that Jacob in-

troduced him and Bentson to Davidson; that ** until I

met Mr. Davidson through Mr. Jacob," ABC-Portland

''was brand new to me;" and that Bentson then applied

for a loan from ABC-Portland. (R. 391, 393, 404.) Bent-

son was "the active negotiator for the loan," "dealt

with" Davidson, and "made the arrangements for the

loan." (R. 403-404.) In granting the loan ABC-Port-

land required E. Royce to sign the note as accommoda-

tion maker because Bentson was a Canadian citizen. (R.

391-392, 404.) ABC-Portland distinctly understood that

E. Royce was a party to the note on an accommodation

basis. (R. 391-392, 396-397, 404-405.) At no time did

he represent that he was making a loan on his own be-

half. (R. 403-404.) And he never "at any time, in any

way," indicated to ABC-Portland that the loan was for

his "benefit." (R. 396.) Moreover, there was no under-

standing that the 350 shares would be redeemed later.

(R. 406.) So far as E. Royce was aware, Bentson had

intended to hold on to his stock. (R. 408-409.) E. Royce
did not see the check that Stages issued on the redemption

of the 350 shares. (R. 395-396, 412.)

The Tax Court turned its back on E. Royce 's testimony,

just as it chose to disregard the testimony of Nieder-

krome, B. Royce, Jacob, and Schneider. We have al-

ready examined the Tax Court's efforts to justify its de-j

parture from the ample evidence before it. See pp. 34-43.|

supra. At this point only one other item remains to be

considered. This item is the Commissioner's Exhibit A.

which was referred to in the Stipulation of Facts. (R.

209-210.) The petitioners expressly reserved the right to

object to Exhibit A when offered as evidence. (R. 213-,

214.)
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I

1. The Tax Court Erred in Admilting Exhibit A

Exhibit A consists of an affidavit by one Stuart A.

Wixson and three attached typewritten pai^-es. The affi-

davit is dated April 21, 1955. It states that Wixson is

treasurer and assistant secretary of Crown Finance Oom-
ipany, Inc., formerly ABC-Delaware; that the three at-

itached pages are a copy of the minutes of a meeting held

on June 20, 1M5, by the executive committee of ABC-
iDelaware; that ''as appears" from the minutes, ABC-
iDelaware ''approved the loan" of $350,000 "by its Oregon

isubsidiary ; " that "under the method of operation" be-

tween the two companies, the parent "would advance" to

the subsidiary funds required "for the transaction of its

business;" that the subsidiary "was dissolved" on or

about June 27, 1949; and that "certain of its records were
transferred" to the parent and were in the affiant's "gen-

eral custody."

The three attached pages purportedly record a meeting

of the executive committee of ABC-Delaware on June

'20, 1945. The persons listed as present are "Messrs.

'Burman, Cashmore and Kincaid of the Committee; and
by invitation, Messrs. Dick and Ebe, Vice Presidents of the

Corporation, and Mr. Davidson, Vice President of the Cor-

poration's Portland, Oregon isubsidiary." Kincaid "served

as Chairman" and a Mr. Fitzgerald "acted as Secretary."

The minutes indicate that the committee considered four

separate financial matters, including a requested loan

of $350,000. In the latter connection Davidson and Ebe
"submitted an application on behalf of ABC-Portland. A
group of outstanding individuals in Portland, headed by

Messrs. Barney & Roy Royce and Robert Jacob, desire

to purchase the entire capital stock of Oregon Motor
Stages, largest intra-istate bus company operating in

Oregon." Of the total shares outstanding, the "pur-

chasers intend to buy 400 shares for $400,000, with their

own funds. They ask that we extend a line of credit

of $350,000, the balance of the purchase price of the
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Oregon Motor Stages stock. We are asked to lend Mr.

Roy Royce, personally, the sum of $350,000, on his note,

to be secured by all of the capital stock of Oregon Motor

Stages. Our loan to be repaid in 90 days or adjusted

as conditions warrant. Mr. R. Royce 's personal statement

reflects a net worth of $1,366,000.00. Retiring stock-

holders will guarantee to R. Royce and his associates

that the worth of Oregon Motor Stages is not less than

the figure shown on the company's 4/30/45 statement. A
fee of $5,000 plus 5% per annum on cash for every 90

days is charge contemplated." The minutes then go on to

say that the executive committee ''reviewed in detail the

financial condition" of Stages; that "Mr. Davidson was

questioned in respect to the proposed transaction;" and

that ''Mr. Dick's opinion was received. After considera-

tion and full review, the Committee unanimously approved

the credit line requested, subject to approval of counsel"

and "unanimous approval of full Portland Committee."

The minutes are purportedly signed by Fitzgerald, as

Acting Secretary.

The petitioners objected to the admission of Exhibit A
on the ground that it was "purely hearsay." (R. 613-

614.) The Tax Court overruled the objection. (R. 615.)

We have already pointed out that Exhibit A proves nothing

in regard to Niederkrome, B. Royce, Jacob, and Schneider.

See pp. 36-38, supra. As we shall now indicate. Exhibit

A also proves nothing as against E. Royce.

The Tax Court hears and decides cases within the

rules of evidence which apply in the District of Columbia.

Int. Rev. Code of 1954, § 7453; Int. Rev. Code of 1939,

§ 1111. See Baldwin v. Commissioner, 125 F. 2d 812,

814 (9th Cir. 1942) ; Masters v. Commissioner, 243 F. 2d

335, 338 (3d Cir. 1957). Hence the Commissioner, no

less than taxpayers, is barred from resorting to mere hear-

say as legal proof. Parish's Estate v. Commissioner, 187

F. 2d 390 (7th Cir. 1951). See also SpiegeVs House-

furnishing Co., 2 B.T.A. 158 (1925); Walker Creamery
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rroducts Co., 2 B.T.A. 474 (1925); The Daily News Pub-

lishing Co., 4 B.T.A. 31 (1926) ; Harnj Symom, 11 B.T.A.

886 (1928). Obviously, the nnnutos in Exhibit A wore bare

hearsay with respect to E. Royce and the otlier petitioners.

A corporation's books and records ''are not competent

evidence against third persons to prove contracts with

tliem, in the absence of proof that they knew and assented

thereto." Oregon d C. R. Co. v. Gruhissich, 206 Fed. 577,

580 (9th Cir. 1913). See also Harrison v. Remington
Paper Co., 140 Fed. 385, 401-402 (8th Cir. 1905), cert,

denied, 199 U. S. 607 (1905) ; Branding Iron Club v. Riggs,

207 F. 2d 720, 725 (10th Cir. 1953). The Commissioner

made no attempt to offer any such proof of knowledge or

assent. "There is no evidence" that any of the petitioners

''was present at the meeting or knew of its action."

Branding Iron Club v. Riggs, supra, at 725.

Of course, we are not unaware of various exceptions to

the rule against hearsay. For present purposes, it seems,

we need only consider the exception relating to business

entries. Cf. Bruce v. McClure, 220 F. 2d 330, 335 (5th

Cir. 1955). In the Tax Court, as in the District Court of

the District of Columbia, business entries are admissible

under the Federal Business Records Act. Act of June

25, 1948, %2 Stat. 945, 28 U.S.C. §1732. This statute

provides that '
' any writing or record, whether in the form

of an entry in a book or otherwise, made as a memorandum
or record of any act, transaction, occurrence, or event,"

is "admissible as evidence of such act, transaction, occur-

rence, or event, if made in the regular course of any

business, and if it was the regular course of such business

to make such memorandum or record at the time of such

act, transaction, occurrence, or event or within a reason-

able time thereafter."^

8 The statute further provides :
*

' All other circumstances of the making

of such writing or record, including lack of personal knowledge by the

entrant or maker, may be shown to affect its weight, but such circumstances

shall not affect its admissibility."
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At common law business entries were not admissible

unless they were authenticated by the very persons who
made them. See, e.g., Nettles v. Tillson, 87 F. 2d 770

(5th Cir. 1937). The Business Records Act was designed

to remove this unduly restrictive limitation. See Palmer
V. Hoffman, 318 U. S. 109, 112 (1943) ; Schmeller v. United

States, 143 F. 2d 544, 550 (6th Cir. 1944); Eartzog v.

United States, 217 F. 2d 706, 710 (4th Cir. 1954) ; United

States v. Indian Trailer Corp., 226 F. 2d 595, 600 (7tli

Cir. 1955). While the governing rule has been relaxed,

records are still inadmissible unless their proponent has

first laid a proper foundation for their reception. In the

concise words of Judge Learned Hand, corporate books

*'are not competent against a stranger merely because

they are the books of the company M''hose dealings they

purport to record." Nor do they become competent bo-

cause the other party admits that they are books of the

corporation. That alone does not make them admissible.

United States v. Feinherg, 140 F. 2d 592, 596 (2d Cir. 1944).

See also Masterson v. Pennsjjlvania R. Co., 182 F. 2d 793,

797 (3d Cir. 1950).^ As the statute itself patently requires,

there must first be proof that the record was made in the

regular course of the business, and that it was the regular

course of the business to make the record at the time

of the recorded transaction or within a reasonable time

after the transaction. If no such evidence is given, the

writing is rigorously excluded. United States v. Feinherg.

supra; Clainos v. United States, 163 F. 2d 593 (D.C.

Cir. 1947) ; Bruce v. McClure, supra; Schering Corp. v.

Marzall, 101 F. Supp. 571 (D.D.C. 1951); United States v.

Skolnih, 149 F. Supp. 703 (S.D.N.Y. 1957); see United

States V. Bartholomew, 137 F. Supp. 700, 708 (W.D. Ark.

1956).

9 See further Terminal Railroad Association, 17 B.T.A. 1135, 1164 (1929).

where the taxpayer stipulated the existence of certain entries but reservo'l

the right to ob.iect to their admission. In any event, a stipulation with

respect to certain records is not a concession that the records are correct.

Aaevedo v. Commissioner, 246 F. 2d 196, 198 (9th Cir. 1957).
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Here the Commissioner refrained from any effort to

provide a proper foundation. The only evidence which

the Commissioner produced was the affidavit by Wixson;
and the only information which Wixson supplied was a

copy of certain minutes within his custody as of April 21,

1955—ten years after the stated meeting of the executive

committee. Neither Wixson nor anyone else offered the

least proof that the minutes were made in the regular

course of ABC-Delaware's business, or that it was the

reg-ular course of the business to prepare such minutes

within a reasonable interval after the recorded meeting.

At most the Commissioner merely established that the

stated minutes were found among the corporate papers.

Apparently Wixson ''knew nothing else" about the writing,

''and no other witness testified as to its authenticity."

Cf. Bruce v. McClure, supra, at 334. As the Court of

(
Appeals for the District of Columbia has emphasized,

' this is precisely the kind of meager evidence which is no

! basis whatever for admitting business records. Clainos

y. United States, supra, at 595. If Wixson had taken the

: stand and simply stated what appears in his affidavit,

the three pages would clearly have been inadmissible. Cf.

Spiegel's Housefurnishing Co., supra, at 159. The same

three pages did not become any more admissible because

Wixson made the same inadequate observation in an affi-

davit rather than in court.

We are only repeating the conclusion reached amid

: similar circumstances in Schering Corp. v. Marzall, siipra.^^

' There, too, a litigant sought to introduce books w^ithout

the necessary foundation. The books "were not identi-

fied by the person who made the entries, or by any per-

son who saw these books contemporaneously with the

10 Under section 7453 of the 1954 Code the decisions in the District of

Columbia are especially important on questions of evidence from the Tax

Court. As this Court has stated, "we therefore look to decisions of the

Courts of that District to resolve" such questions. Baldwin v. Commissioner,

s^ipra, at 814.
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events" which they purported ''to record." They Avere

merely ''identified bj^ witnesses who said they first
i

saw thorn" about ten years after the events described.

"There was no proof" that the books "were contemporane-

ous records and were not made subsequently to the events"

which they professed "to report." In \'iew of this failure

of proof the books were naturally excluded. ^^ See further

Bruce v. McChire, supra; United States v. Indian Trailer

Corp., supra, at 600, excluding a record prepared a month

after the alleged event ; and United States v. S'kolni'k, supra,

at 706, excluding a record for lack of proof that it was

prepared within a reasonable period.

Even if the lack of a foundation is overlooked, Exhibit

A was still inadmissible hearsay. "The mere fact that

the paper offered in evidence is taken from a business file

and is otherwise proved in compliance with" section 1732

"does not establish its competency." Schmeller v. United

States, supra, at 550. See also Gordon v. Robinson, 210 F.

2d 192, 196 (3d Cir. 1954). After the required foundation

is laid, the offered writing must also satisfy a basic stand-

ard of trustworthiness which is implicit in the statute.

Medina v. Erichson, 226 F. 2d 475, 482 (9th Cir. 1955),

cert, denied, 351 U. S. 912 (1956) ; Hartzog v. United States,

supra, at 710. The essence of this standard has been sum-

marized in Palmer v. Hoffman, supra. The Business Rec-

ords Act, the Supreme Court stated, relates to "entries

made systematically or as a matter of routine to record

events or occurrences, to reflect transactions with others,

or to provide internal controls." The "basis of the rule"

is "the trustworthiness of records because they were rou-

tine reflections of the day to day operations of the busi-

ness." Admissibility hinges on "the character of the rec-

ords and their earmarks of reliability" as "acquired from

their source and origin and the nature of their compila-

11 The records were also held inadmissible because of the nature of the

entries which they contained. See further p. 51, infra. .

i
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tion." 318 U. S. at 113-114. As the Court of Appeals for

the District of Columbia has expressed the same principle,

the Act authorizes the admission of only those records

''which are a product of routine procedure and whose accu-

racy is substantially guaranteed by the fact that the record

is an automatic reflection of observations." Neiv York
Life Insurance Co. v. Taylor, 147 F. 2d 297, 303 (D.C. Cir.

1945). See also Clainos v. United States, supra, at 596;

Gordon v. Robinson, supra, at 196.

The crux of trustworthiness, then, is that the records

are '' routine" or ''automatic" reflections of business

transactions. The records "are in practice accepted as

accurate upon the faith of the routine itself, and of the

self-consistency of their contents." Massachusetts Bond-

ing d Ins. Co. V. Nonvich Pharmacal Co., 18 F. 2d 934, 937

(2d Cir. 1927). Hence the Court of Appeals for the District

of Columbia pointedly holds that section 1732 is "limited

to routine, clerical entries made contemporaneously with

the event by a person charged with the duty of maintaining

the records." Schering Corp. v. Marzall, supra, at 573-

574. The statute is not an excuse for the free and easy

introduction of hearsay reports of conversations in the

course of business. To admit such reports "is to give

any large organization the right to use self-serving state-

ments without the important test of cross-examination.

Cross-examination is unimportant in a case of systematic

routine entries made by a large organization where skill

of observation or judgment is not a factor." But the

situation is quite different "where the accuracy of the

entries depends on opinion, conjecture or judgment in

selecting the particular entries from a larger mass of

data which some other observer might consider equally

relevant." And such entries are not within section 1732.

Neiv York Life Ins. Co. v. Tai/lor, supra, at 301, 304, 306.^^

12 See note 10, supra.
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The contents of Exhibit A fall far short of the con-

trolling principle of trustworthiness. To begin with,

they are not the kind of "automatic" reflections which

assure reliability. On the contrary, they are a highly con-

densed summary of conversations and discussions where

the narrator has selected **the particular entries from a

larger mass of data which some other observer might con-

sider equally relevant." See p. 51, supra. Indeed, the

Commissioner, no less than we, is completely in the dark

concerning the preparation of this abbreviated version of

what was supposedly said. The minutes themselves are

undated. No evidence indicates when they were prepared.

Cf. Bruce v. McClure, supra, at 334. As is often true of

corporate minutes, they may well have been put together

many days after the stated meeting amid fading recollec-

tions. Cf. United States v. Indian Trailer Corp., supra;

United States v. Skolnik, supra. Nor is there any evidence

w^hich even shows who prepared the minutes and how he

prepared them. While they are signed by Fitzgerald as

Acting Secretary, it does not follow that he wrote them.

Moreover, no evidence reveals whether the unidentified

scrivener was personally present at the meeting, and, if

he actually attended, whether the minutes came from

scratch notes rapidly taken or mental notes precariously

carried aw^ay. See United States v. Bartholomew, supra,

at 708-709. And, of course, there is not the slightest evi-

dence that Davidson ever saw the minutes or approved

them.

All these missing links emphasize what seems clear

—

that Exhibit A does not have any of the required ** ear-

marks of reliability." It is no more than an abstract pre-

pared by someone who proceeded to pick and choose his

recorded material from a much larger mass of oral dis-

cussion and comment. To make matters worse, inaccuracies

and omissions were hardly unlikely, for the minutes pur-

ported to summarize discussions of four diverse financial

matters, each with its own peculiar problems and ramifica-
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tions. Here, then, the Tax Court did not admit a group
of entries which derived from some routine clerical system

allowing very little margin for error. It received, rather,

a short extract of various conversations which was in-

herently loose and omissive. See p. 51, supra. In the

very relevant words of the Court of Appeals for the Dis-

trict of Columbia, "The accuracy of such accounts is

affected by bias, judgment, and memory; they are not

the routine product of an efficient clerical system. There

is here lacking any internal check on the reliability of

the records in this respect, such as that provided for

'payrolls, accounts receivable, accounts payable, bills of

lading and the like'." New York Life Insurance Co. v.

Taylor, supra, at 300.

The minutes are inherently unreliable for still another

reason. As we have noted, they purport to relate what

Davidson said at a meeting of the executive committee of

ABC-Delaware. His observations were designed to per-

suade the committee to advance $350,000 to the subsidiary

ABC-Portland. As a result, Davidson would be generously

inclined to present the proposed loan of $350,000 in the

most favorable light for his purposes. He would naturally

stress the reputation and prestige of E. Royce, who was a

prominent businessman in Portland as well as a member
of the purchasing group. Even if we assume that the

minutes are accurate despite their obvious selectivity,

at best they summarize the remarks of someone who would

be prone to color and exaggerate. We do not intend to

impugn the honesty or integrity of Davidson. We are

only allowing for the customary patterns of human be-

haviour wdiich are daily pursued in the utmost good faith.

And so for this reason, too, the paper produced by the

Commissioner failed to "bear the seal of trustworthiness."

Cf. Medina v. Erichson, supra, at 482.

We have not yet exhausted the error of admitting Ex-

hibit A. As the Third Circuit held in Nicola v. United
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States, 72 F. 2d 780 (3d Cir. 1934), a wi'iting does not

qualify as competent evidence simply because it deals with

matters of business. It is admissible only if it records a

transaction which has already been consummated—not one

which is still contemplated. The Nicola case aptly illus-

trates this principle. There the Government introduced

a writing which instructed the bookkeeper to allocate profits

to certain taxable entities. The Third Circuit held that

the writing was erroneously admitted. "Books of account,"

the Court stated, "consist of entries made in the regular

course of business showing the transactions which have

actually occurred in the business and not of orders, execu-

tory contracts, things to be done subsequent to the entries,

or of methods and principles according to which the busi-

ness must be conducted and entries made." Book entries

relating to sales are not competent evidence, the Court

continued, "if the goods are charged before the contracts

of sale are complete." In order to be admissible an entry

"must be the registry of a sale and delivery or a trans-

action actually made of the things therein contained, at

the time of their being so entered." 72 F. 2d at 783. Cf.

Terminal Bailroad Association, 17 B.T.A. 1135, 1165 (1929).

The Nicola opinion equally applies here. The question

to be resolved is whether ABC-Portland loaned $350,000

to Bentson, as five witnesses testified, or whether it loaned

$350,000 to any of the other five stockholders, as the Com-
missioner contends. On this question Exhibit A has nothing

to say. For the minutes in the exhibit do not purport to

record any loan which "actually occurred in the business"

of ABC-Portland or was "actually made" by that corpo-

ration. At most they supposedly summarize, in very brief

fashion, a discussion of "things" which may "be done"

by ABC-Portland "subsequent to the entries." "We may
state the same conclusion somewhat differently. In the

language of section 1732, the "act, transaction, occurrence,

or event" involved here is the precise loan made by ABC-
Portland. But the only "act, transaction, occurrence, or
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event," if any, recorded in the minutes is the contingent

approval of an advance to be made by ABC-Delaware to

ABC-Portland for a stated purpose, as distinguished from
any loan actually made by ABC-Portland in the course of

its business. To the extent that the minutes go further,

they are only a hearsay report of conversations kept by
a stranger to the loan made by ABC-Portland. The ques-

Sition is not what Davidson may have said, but what ABC-
Portland actually did. And Exhibit A does not record any
transactions between ABC-Portland and any of the peti-

tioners. In contrast, the answer is plainly disclosed by the

routine entries of ABC-Portland (Ex. D, E, Gr), as co-

gently supplemented by the uncontradicted testimony of

E. Royce and the other petitioners. When all this oral

and written evidence is put together, it was Bentson who

I'
owned the shares that were redeemed and it was Bentson

who borrowed the money that was repaid.

The crux of the matter is that the Tax Court has re-

jected the sworn testimony of five witnesses in favor of

'one item of inadmissible hearsay. Income taxes, however,

jiare real and onerous burdens. They are not to be com-

placently imposed on the basis of convenient conjecture

and facile speculation, which are then feebly justified by
• rank hearsay. In the present context we cannot too strongly

stress what the Supreme Court said many years ago. "The
testimony of living witnesses personally cognizant of the

facts of which they speak, given under the sanction of an
I oath in open court, where they may be subjected to cross-

' examination, affords the greatest security of truth.
'

'

Chaffee v. United States, 18 Wall. 516, 541 (1873). And,

1 as the Court has more recently warned, the Business

[ Records Act does not contain any "major change which

opens w^ide the door to avoidance of cross-examination."

Palmer v. Hoffman, supra, at 114. These admonitions are

peculiarly applicable here. The Government is taxing

$350,000 as income under cover of alleged evidence which

is not only inadmissible, but wholly impervious to the
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right of cross-examination—that right "which has always

been regarded as the greatest safeguard of American trial

procedure." New York Life Ins. Co. v. Taylor, supra,

at 305.

Here the Government's resort to hearsay has been espe-

cially effective in ** avoidance of cross-examination." Ac-

cording to Exhibit A, at least seven persons attended the

meeting of June 20th. These seven were Dick and Ebe,

vice-presidents of ABC-Delaware ; Burman, Cashmore and

Kincaid, members of the executive committee ; Davidson,

vice-president of ABC-Portland; and Fitzgerald, acting

secretary. Davidson died before the trial. (R. 212.)

But so far as the record show^s, the other six were fully

available for testimony under oath. Yet the Government

failed to call them. Nor can it be argued that they were

too inadequately informed to testify. Exhibit A states

that Ebe, together with Davidson, "submitted" the appli-

cation considered; that the executives "reviewed in detail"

the financial condition of Stages; that Dick's "opinion was

received;" and that the committee "approved" after "con-

sideration and review." Again, Exhibit A states that the

executive committee's action w^as "Subject to unanimous

approval of full Portland Committee." Nevertheless no

member of the Portland Committee was placed on the

stand. Once more the Government evinced little interest

in oral testimony by those who w^ere presumably informed.

In short, no witness who had any direct knowledge relating

to the loan was produced. Cf. Lomax Transportation Co.

V. United States, 183 F. 2d 331, 334 (9th Cir. 1950) ; Nettles

V. Tillson, supra, at 773. Instead, the Government was

content to rest a very large deficiency on mere multiple

hearsay.^^ Wixson referred to what Fitzpatrick supposedly

said ten years earlier. And Fitzpatrick allegedly said

what Davidson allegedly said that E. Royce had allegedly

13 Schneider testified that Bentson conferred for several hours ^vith the

comptroller of Stages. See p. 34, supra. Yet the Government apparently

made no effort to have the comptroller testify.
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said. This kind of "evidence" is then dignified as com-

petent and persuasive proof that E. Royce, rather than

Bentson, acquired the 350 shares of Stages stock and
borrowed the $350,000 required to purchase those shares.

Cf. Parish's Estate v. Commissioner, supra, at 395, which

notes ''the novel contention" that hearsay sliould be ac-

cepted as proof.

If ABC-Portland relied on this sort of hearsay in a

suit to recover the $350,000 from E. Royce, its cause of

action would not get very far. The same evidence does not

' miraculously improve because the Government resorts to

it as proof that E. Royce realized income of $350,000 or

some lesser sum.

The opinion of the Tax Court clearly reveals that its

conclusion hinges on the so-called "reliable" evidence in

Exhibit A. Since a judgment of deficiency based on inad-

missible evidence cannot stand, the conclusion should be

reversed. See Baldwin v. Commissioner, supra; Parish's

Estate V. Commissioner, supra. Cf. Hartsog v. United

. States, supra; SmaJlfieJd v. Home Ins. Co., 244 F. 2d 337

(9th Cir. 1957).

: 2. E. Royce Did Not Derive Any Income Even If the Stock and the

Loan Are Attributed to Him

We have contended that E. Royce cannot be treated

as the owner of the 350 shares held by Bentson or

the borrower of the $350,000 paid for the shares. How-
ever, even if the shares and the loan are nevertheless

imputed to him, the $350,000 cannot be taxed to him as a

dividend within section 115(g).

A dividend, as commonly understood, is a corporate

distribution of surplus which leaves the stockholder's

equity and control substantially unimpaired. See Hellmich

V. Hellman, 276 U. S. 233, 236-237 (1928) ; Zenz v. Quinlivan,

supra, at 917; Keefe v. Cote, 213 F. 2d 651, 656 (1st Cir.

1954) ; In re Lukens' Estate, supra, at 405. Section 115(g)

is narrowly concerned with redemptions which are "essen-
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tially equivalent to the distribution of a taxable dividend."

See p. 28, supra. Under the statute the significant ques-

tion is **one of equivalence"—"whether the transaction

has in substance the same characteristics, attributes, and

effect as a dividend distribution." Smith v. United States,

130 F. Supp. 586, 590-591 (Ct. Cls. 1955). Therefore, when
the Commissioner invokes section 115(g), "the effect of

the distribution" is "compared with the declaration of a

regular dividend." Giles E. BidlocK-, supra, at 292. "We
must ask whether, viewing the transaction as a whole, dif-

ferent results were produced by what was in form a partial

liquidation from the results that would have been produced,

under the circumstances, by a dividend. If such a differ-

ence is found. Section 115 (g) is not applicable." Northiip

v. United States, 240 F. 2d 304, 306 (2d Cir. 1957). See

further this Court's recent discussions in Pacific Vegetable
\

Oil Corp. V. Commissioner, 57-2 U.S.T.C. 119823 (9.th Cir.

1957) ; and Phelps v. Commissioner, 247 F. 2d 156 (9th

Cir. 1957).

In view of this guiding principle a distribution in redemp-

tion which appreciably impairs a stockholders 's propor-

tionate interest is not taxable as dividend income. For

the redemption then does not "accomplish the same result

as the declaration of a dividend," Earle v. Woodlaw, 245

F. 2d 119, 129 (9th Cir. 1957), cert, denied, 354 U. S.
|

942 (1957). It is clearly a pai-tial liquidation of his interest

rather than a mere distribution of surplus. See Com- .

missioner v. Snite, 111 F. 2d 819 (7th Cir. 1949) ; Jones

v. GriiJin, 216 F. 2d 885 (10th Cir. 1954) ; Northup v. United

States, supra; In re Lul'ens' Estate, supra; Rollin C.
\

Reynolds, 44 B.T.A. 342 (1941) ; i^. W. Creech, 46 B.T.A.
i

93 (1942); Marie W. F. Nugent-Head Trust, 17 T.C. 817
|

(1951); Giles E. Bullock, supra; Jacl'son Hoivell, supra;
\

Estate of Henry V. Foster, 3 T.C.M. 249 (1944); Estate
\

of Ira F. Searle, supra; Sam Rosania, 15 T.C.M. 580

(1956); Rev. Rul. 56-183, 1956-1 Cum. Bull. 161; Rev. Rul.

56-540, 1956-2 Cum. Bull. 177.
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The same result follows here if E. Royce is deemed to

have owned the 350 shares. On that premise his total

holdings were 495 shares before the redemption and 145

I

shares after the redemption. See p. 6, supra. The re-

demption, then, sharply reduced his percentage of owner-

ship and control from 66 percent to 36 percent. As the

cited cases indicate, this drastic impairment of equity is

the very kind of redemption which is well beyond the

I
reach of section 115(g). A "substantial change in the

'proportionate ownership and control of the corporation

resulted from the distribution." And ''the distribution was
jisubstantially different from what it would have been had
the amount thereof been distributed as a dividend on the

common stock.
'

' Jones v. Griffin, supra, at 887, 890. In

the words of Judge Hastie, "through the redemption the

taxpayer was doing no more than recouping his original

capital investment, giving up in return the ownership

rights represented by the redeemed stock. Certainly Sec-

ition 115(g) was never intended to test the 16th Amendment
'conception of 'income' by placing such recoupment in the

.category of taxable income." In re Lukens' Estate, supra,

at 407.

Section 115(g) still fails to apply, though the 350 shares

and the distribution in redemption are attributed to E.

Eoyce.

C. The Tax Court Erroneously Treated the Commissioner's
Determination as Evidence

We have argued that the Tax Court's conclusion is

1 irreconcilable with the evidence. We have also argued

that its conclusion is largely rooted in one item of inad-

1 missible hearsay. The Tax Court, however, committed

still another error. It wrongfully regarded the Commis-
sioner's determination as evidence to be balanced against

the petitioners' proof.

At the end of its findings of fact the Tax Court states,

"The record fails to overcome the determination of re-
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tially equivalent to the distribution of a taxable dividend."

See p. 28, supra^ Under the statute the significant ques-

tion is ''one of equivalence"—"whether the transaction

has in substance the same characteristics, attributes, and

effect as a dividend distribution." Smith v. United States,

130 F. Supp. 586, 590-591 (Ct. Cls. 1955). Therefore, when
the Commissioner invokes section 115(g), "the effect of

the distribution" is "compared with the declaration of a

regular dividend." Giles E. Bullocli, supra, at 292. "We
must ask whether, viewing the transaction as a whole, dif-

ferent results were produced by w^hat was in form a partial

liquidation from the results that would have been produced,

under the circumstances, by a dividend. If such a differ-

ence is found. Section 115 (g) is not applicable." NortJwp
V. United States, 240 F. 2d 304, 306 (2d Cir. 1957). See

further this Court's recent discussions in Pacific Vegetable

Oil Corp. V. Commissioner, 57-2 U.S.T.C. T[ 9823 (9th Cir.

1957) ; and Phelps v. Commissioner, 247 F. 2d 156 (9th

Cir. 1957).

In view of this guiding principle a distribution in redemp-

tion which appreciably impairs a stockholders 's propor-

tionate interest is not taxable as dividend income. For

the redemption then does not "accomplish the same result

as the declaration of a dividend." Earle v. Woodlaw, 245

F. 2d 119, 129 (9th Cir. 1957), cert, denied, 354 U. S.

942 (1957). It is clearly a partial liquidation of his interest

rather than a mere distribution of surplus. See Com-
missioner V. Snite, 111 F. 2d 819 (7th Cir. 1949) ; Jones

v. Griffin, 216 F. 2d 885 (10th Cir. 1954) ; Northup v. United

States, supra; In re Lukens' Estate, supra; Rollin C.

Reynolds, 44 B.T.A. 342 (1941) ; R. W. Creech, 46 B.T.A.

93 (1942); Marie W. F. Nugent-Head Trust, 17 T.C. 817

(1951); Giles E. Bullock, supra; Jackson Howell, supra;

Estate of Henrij V. Foster, 3 T.C.M. 249 (1944); Estate

of Ira F. Searle, supra; Sam Rosania, 15 T.C.M. 580

(1956); Rev. Rul. 56-183, 1956-1 Cum. Bull. 161; Rev. Rul.

56-540, 1956-2 Cum. Bull. 177.
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The same result follows hero if E. Royce is deemed to

1
have owned the 350 shares. On that premise his total

!
holdings were 495 shares before the redemption and 145

ishares after the redemption. See p. 6, supra. The re-

I demption, then, sharply reduced his percentage of owner-

; ship and control from 66 percent to 36 percent. As the

I cited cases indicate, this drastic impairment of equity is

1 the very kind of redemption which is well beyond the

1 reach of section 115(g). A "substantial change in the

proportionate ownership and control of the corporation

I resulted from the distribution. " And "the distribution was
substantially different from what it would have been had

the amount thereof been distributed as a dividend on the

• common stock." Jones v. Griffin, supra, at 887, 890. In

the words of Judge Hastie, "through the redemption the

taxpayer was doing no more than recouping his original

I capital investment, giving up in return the ownership

rights represented by the redeemed stock. Certainly Sec-

' tion 115(g) was never intended to test the 16th Amendment
( conception of 'income' by placing such recoupment in the

( category of taxable income." In re Lukens' Estate, supra,

at 407.

Section 115(g) still fails to apply, though the 350 shares

and the distribution in redemption are attributed to E.

Eoyce.

C C. The Tax Court Erroneously Treated the Commissioner's
Determination as Evidence

We have argued that the Tax Court's conclusion is

i irreconcilable with the evidence. We have also argued
1i that its conclusion is largely rooted in one item of inad-

jT missible hearsay. The Tax Court, however, committed

1^ still another error. It wrongfully regarded the Commis-
!J sioner's determination as evidence to be balanced against

the petitioners' proof.

At the end of its findings of fact the Tax Court states,

'' *'The record fails to overcome the determination of re-
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spondent that Bentson was not a bona fide participant in

the transactions leading up to the acquisition of Stages

stock and was not a bona fide stockholder in Stages at

all times material." "The respondent's determination

that the corporate distributions by Stages, in retirement of

the 350 shares of its stock issued in the name of Bentson

and in payment of certain incidental expenses, were made
at a time or under such circumstances as to be essentially

equivalent to dividends taxable to petitioners, is not over-

come by the evidence of record." (R. 236.) Then, toward

the end of its opinion, the Tax Court restates the same
conclusion. "On this issue," it says, "respondent is sus-

tained for lack of proof of error." (R. 244.)

These quotations reflect a serious misunderstanding con-

cerning the effect of the Connnissioner's determination

in the light of the taxpayers' evidence.

The Commissioner's determination of a deficiency is <

initially presumed to be correct. Old Mission Co. v. Hel-

ve riuff', 293 U. S. 289, 294 (1934). But this presumption of ;

correctness does not have any weight as evidence. It merely ;

calls upon the taxpayer to produce contrary proof. And
\

when he produces such proof, the presumption promptly
,

disappears. J. M. Perry & Co. v. Commissioner, 120 F. 2d

123 (9th Cir. 1941); San Joaquin Brick Co. v. Commis-
sioner, 130 F. 2d 220 (9th Cir. 1942) ; Hemphill School v.

,

Commissioner. 137 F. 2d 961 (9th Cir. 1943). Once the

taxpayer has introduced competent and relevant evidence,

"the issue depends wholly upon the e^ddence so adduced

and the evidence to be adduced by the Commissioner. The
Commissioner cannot rely upon his determination as evi-

dence of its correctness either directly or as affecting the

burden of proof." J. M. Perry <& Co. v. Commissioner,

supra, at 124.^^ As a scholarly analysis states, "The pre-

14 For other decisions to the same cflfect, see Wiget v. Becker, 84 F. 2d

706 (8th Cir. 1936) ; E. Alhrecht ^ Son v. Landy, 114 F. 2d 202 (8th Cir.

1940); Eelvering V. Talbott's Estate, 116 F. 2d 160 (4th Cir, 1940); Crude

OH Corp. V. Commissioner, 161 F. 2d 809 (10th Cir. 1947); Belyea's Estate
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sumption of correctness may not be weighed against the

t
taxpayer's evidence." Ness, The Role of Statutory Pre-

sumptions in Determining Federal Tax Liability, 12 Tax
I L. Rev. 393, 408 (1957).

Here, however, the Tax Court has done precisely what

i it should not do. Though the petitioners produced ample

evidence in denial of the determination, the Tax Court

I
nevertheless treated the determination as evidence to be

I weighed in the balance. To use the Tax Court's own words,

it twice found that "the evidence of record" failed to

"overcome" the "determination." See pp. 59-60, supra.

But, clearly, there was no "determination" to be "over-

come" after the petitioners had produced contrary evi-

dence. "Once such evidence is presented, the presumption

becomes inoperative and the issue is io be determined as if

I there had never been a presumption." Cf. Webre Steib Co.

^ V. Commissioner, 324 U.S. 164, 171 (1945). The appropri-

1 ate question is how the petitioners ' evidence compared with

the Commissioner's evidence, not whether the petitioners'

' evidence was more persuasive than the Commissioner 's

prior determination. Since the Tax Court was concerned
' with the wrong question, it was able to find that there was
"lack of proof of error." At the very least, the petitioners

had produced "proof of error," and that proof controlled

unless it was impaired by proof from the Commissioner.

The Tax Court's undue regard for the Commissioner's

jl determination is the very kind of error which prompted

i-reversals in Wiget v. Becker, 84 F. 2d 706 (8th Cir. 1936),

ft and Hemphill School v. Commissioner, supra.

V. Commissioner, 206 F. 2d 262 (3d Cir. 1953); Kentucky Trust Co. v.

- Glenn, 217 F. 2d 462 (6th Cir. 1954) ; and ef. Bel Veochio v. Bowers, 296

j'U. S. 280, 285-286 (1935); N. Y. Life Insurance Co. v. Gamer, 303 U. S. 161,

:'171 (1938); Welre Steih Co. v. Commissioner, 324 U.S. 164, 170-171 (1945);

United Business Corp. v. Commissioner, 62 F. 2d 754, 755 (2d Cir. 1933),

cert, denied, 290 U. S. 635 (1933) ; First Trust # Deposit Co. v. Shauglmessy,

134 F. 2d 940, 941 (2d Cir. 1943), cert, denied, 320 U. S. 744 (1943).
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In the Wiget case the taxpayer's liability turned on the
\

value of stock as of certain dates. The value fixed by the \

Commissioner was less than the value set by the taxpayer.
|

The trial court sustained the Commissioner. It ruled,
|

inter alia, that ''no substantial evidence" had ''been intro-
|

duced" supporting a judsrment for the taxpayer; that she

had "failed to sustain the burden of proof resting upon her

to establish the illegality" of the alleged overassessment

;

that she had "failed to overcome the prima facie case as i

established by the assessment;" and that under "the
|

uncontradicted evidence" she was not entitled to any re-

covery. 84 F. 2d at 707. The Eighth Circuit quickly dis-

posed of this reasoning. "It is apparent from the con-

clusions of law," Judge Gardner wrote, that "great stress
;

was placed upon the presumption of correctness of the

determination" made by the Commissioner. 'While the
i

determination was presumably correct, the presumption

was merely rebuttable. It could "only support a findimr

in the absence of any substantial evidence to the contrary."

The conclusions of law, Judge Gardner continued, indi-

cated that the lower court erroneously treated the presump-

tion as "evidence in the claimant's favor." Both parties

had "submitted substantial e\idence on the issue before

the court, and in that state of the record the presumption

passed out of the case." Id. at 707-708.

The story was the same in the Hemphill case. There

the question Avas whether the corporate taxpayer had ac-

cumulated its profits "for the purpose of preventing the

imposition of the surtax upon its shareholders." Under
the relevant statute the accumulation of profits "beyond

the reasonable needs of the business" was "prima facie

evidence of a purpose to avoid surtax." Revenue Act of

1934, § 102(a), (b). Both sides introduced e\ndence. and

the Tax Court sustained the Commissioner. It held that

the Commissioner's determination was "presumed to be

correct and must stand unless overcome by evidence;"

that the "burden" was on the taxpayer "to establish that
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undistributed accumulated profits were not beyond the

reasonable needs of its business;" and that the evidence

did '^not overcome" the Commissioner's ''determination"

of surtax avoidance through an accumulation ''beyond the

reasonable needs of the business." 137 F. 2d at 963.

This Court reversed even though the Commissioner had

otfered evidence in favor of his determination. If "no

evidence had been produced," the Court reasoned, the

Tax Court "would have had to accept the determination;

for, until evidence was produced, the determination was

presumed to be correct." But the taxpayer produced con-

trary evidence, and so "the presumption ceased, and thence-

forth the issue depended 'wholly upon the evidence'."

It was then "the duty" of the Tax Court "to find from

the evidence, and from it alone," whether the accumulation

exceeded "the reasonable needs" of the taxpayer's busi-

ness. "No such finding was made." Instead the Tax
Court "treated the presumption (which no longer existed)

as if it were evidence, weighed it against petitioner's

evidence and concluded that petitioner's evidence did not

'overcome' it." This Court remanded the case with ex-

plicit instructions to "find from the evidence, and from

it alone," whether the taxpayer's accumulation was "be-

yond the reasonable needs of its business." Id. at 963-964.

In this case the Tax Court has done what this Court

unmistakably proscribed in the Hemphill case. It has

wrongly treated the presumption of correctness as having

"the quality of affirmative evidence." Cf. Bel Vecchio v.

Bowers, supra, at 285. As in the Hemphill case, the Tax
Court has regarded the presumption as the equivalent of

proof which has to be "overcome." Indeed, the Tax
Court's language here is just about the same as the lan-

guage which caused the reversal in the Hemphill case.

And as this Court held in the Hemphill case, it is imma-

terial that the Tax Court relied on some evidence produced

by the Commissioner as well as his initial presumption of

correctness. The vital consideraition is that the Tax
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Court's conclusion did not derive **from the evidence,

and from it alone.
'

' See p. 63, supra.

Since the Tax Court paid excessive deference to the

presumption of correctness, its decision was improperly-

reached—apart from the other mistakes which contributed

to its conclusion. In fact, it is even doubtful whether the

Commissioner ever started with any presumption of cor-

rectness in his favor. For, as we stated at the outset, the

Commissioner made diverse determinations which are in-

compaitible with each other. See pp. 31-32, supra, Cf.

Archer v. United States, 77 F. Supp. 919, 921 (D. Mass.

1948), rev'd on other grounds, 174 F. 2d 353 (1st Cir. 1949)

;

Claire Giannini Hoffman, 2 T.C. 1160, 1188 (1943) ; Law-

rence M. Hersig, 4 T.C.M. 848, 850 (1945).

D. The Paymenl Is Not Taxable as Dividend Income Even If

the Stock Was Acquired Pursuant to a Plan for Redemption

AVe shall now assume, as the Tax Court erroneously

held, that Bentson was a mere straw for E. Royce and the

other stockholders. See pp. 30-32, supra. Despite the evi-

dence we shall further suppose, as the Commissioner suc-

cessfully urged below, that they skillfully imported Bentson

into the vaHous transactions "pursuant to" a devious

''plan" for a quick redemption of the 350 shares. See p.

31, supra. Even if these mistaken assimfiptions are ac-

cepted as correct, we submit tliat section 115(g) does not

apply.

Tax statutes, like other statutes, ''derive vitality from

the obvious purposes at which they are aimed." Griffiths

V. Commissioner, 308 U. S. 355, 358 (1939). See also

Haggar Co. v. Eelreriug, 308 U. S. 389, 394 (1940). The

animating purpose of section 115(g) is scarcely obscure.

It is designed to reach redemptions of stock which serve

as disguised dividends. See H. R. Rep. No. 1, 69th Cong.,

1st Sess. 5 (1925) : Son. Rep. No. 52, 69th Cong., 1st Sess.

15 (1926); Conf. Rep. No. 350, 69th Cong., 1st Sess. 30

(1926) ; H. R. Rep. No. 2333, 77th Cong., 2d Sess. 49, 93
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I (1942) ; Sen. Rep. No. 1631, 77tli Cong., 2d Scss. 116 (1942)

;

I H. R. Rep. No. 2319, 81st Cong., 2d Soss. 53 (1950); Sen.

1 Rep. No. 2375, 81st Cong., 2d Sess. 42-48 (1950). See also

)
pp. 57-58, infra. In response to its purpose section 115(g)

i is carefully confined to redemptions made ''at such time

; and in such manner" as to be essentially equivalent to a

( dividend. Needless to say, a distribution in redemption of

! stock is not taxable as a dividend merely because it comes

( out of earnings or profits. Otherwise the special exception

; in section 115(g) would leave little of the general rule in

I section 115(c), which also contemplates the distribution

of earnings. See Commissioner v. Cordingley, 78 F. 2d

118, 119 (1st Cir. 1935) ; Commissioner v. Snite, supra,

. at 821-823 ; Zenz v. Quinlivan, supra, at 917 ; Clara Louise

J Flinn, supra, at 1094; and pp. 28-29, supra. "Subdivision

(g) makes an exception, but does not turn every partial

liquidation into a dividend whenever ithere are undistrib-

uted earnings in the corporation. On the contrary, in such a

t case the partial liquidation is to be treated as the equivalent

of a dividend only when made under certain specified

circumstances. It is the time and manner of the liquida-

tion, not the existence of undistributed earnings, which

make the distribution essentially equivalent to a taxable

dividend." Commissioner v. Brotvn, 69 F. 2d 602, 603

(7th Cir. 1934), cert, denied, 293 U. S. 570 (1934). See also

Hyman v. Helvering, 71 F. 2d 342, 344 (D.C. Cir. 1934),

cert, denied, 293 U. S. 570 (1934). ''There is no inference

or presumption which arises solely from a redemption of

stock that such redemption is a dividend." Parker v.

United States, 88 F. 2d 907, 909 (7th Cir. 1937).

The crux of the matter, then, is "the time and manner"
of the redemption. And this controlling limitation is quite

cogent in the present context where—if the Commissioner's

view is right—the redemption was merely a planned step

in the acquisition of a close corporate enterprise. Accord-

ing to the Commissioner and the Tax Court, the five

petitioners desired to buy only the corporate equity
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attributable to 400 shares. The Commissioner expressly

determined that they purchased 400 shares in all. Tlio

other 350 shares, he concluded, were but temporarily

held and expeditiously redeemed as a means of eliminating^

the balance of the equity which they did not intend to

acquire. (R. 25, 88, 128, 188, 201.)

Very often when a close corporation is sold, the buyer

does not have enough cash to purchase the entire equity

represented by the stock. In these circumstances corporate

funds are commonly used in order to consummate the sale.

This solution may in any event be appropriate if a sub-

stantial portion of the price is otherwise simply a trans-

fer of cash by the buyer for cash in the corporation. In

order to effect the sale one of two procedures is followed.

The buyer may acquire a portion of the stock, while the

seller has the balance redeemed by the corporation. See,

e.g., Zenz v. Quhrlivan, supra: Ray Edenfield, supra. Cf.

Rev. Rul. 56-556, 1956-2 Cum. Bull. 177. Or the buyer may
arrange a temporary loan, acquire all the stock, and have

a portion promptly redeemed in order to repay the loan.

The purpose and result are the same, no matter which

route is taken. In each case the buyer does not intend to

obtain the equity consisting of the cash distributed on the

redemption ; in each case the redemption is solely designed

to enable the buyer to make the purchase : and in each case

the buyer invests only in the equity as reduced by the cash

distributed on the redemption.

If the first course is followed, the distribution in redemp-

tion is clearly not taxable as a dividend to the buyer. Bay
Edenfielfl, supra. Cf. Schmitt v. Commissioner, 208 F. 2d

819 (3d Cir. 1954) ; .9. K. Ames, hie., 46 B.T.A. 1020 (1942)

;

Lloyd II. Diehl, 1 T.C. 139 (1942), aff'd, 142 F. 2d 449 (6th

Cir. 1944). "We respectfully submit that if the second

course is followed, the tax consequences to the buyer are

no different. Our view is firmly fortified by Fox v. Har-

rison, 145 F. 2d 521 (7th Cir. 19*44).

I
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In the Fox case the taxpayer and another individual

named Cross owned all the stock of a corporation. Cross

insisted on a redemption of his shares, but the corporation

was not financially able to comply. Therefore, the tax-

payer personally borrowed the necessary funds and ac-

quired Cross' shares. In the following year the taxpayer

turned in a portion of the shares to the corporation for

a sum equal to the price which lie had paid for them.

He then applied the same amount against his bank loan.

The Government argued that the sum received from the

corporation was taxable to him as a dividend under section

115(g). The Seventh Circuit was not persuaded.

The Government's theory, the Court declared, was *' ap-

parently predicated upon the mere form of the transaction,

without giving consideration to the substance. In reality,

the involved stock was purchased by the corporation from

Cross. That the purchase was not made directly from him

was due to the inability of the corporation readily to

finance such purchase." Tlie taxpayer "merely supplied

the security by which the finances were obtained. The very

checks which he received for the stock when it was turned

over to the corporation were used in payment of the loan

which he had obtained from the bank. He realized no gain

or profit on the transaction." The taxpayer acquired the

stock '*as a temporary expedient" until the corporation

would have sufficient funds to take it off his hands. ''He

had no desire or purpose to make a permanent or personal

investment in the Cross stock." The Court concluded,

''When we look at the undisputed purpose back of this

transaction, together with the 'time' and 'manner' of the

distribution by the corporation" to the taxpayer, "we are

of the view that it was not 'essentially equivalent to the

distribution of a taxable dividend.' " 145 F. 2d at 522-523.

The Fox opinion dealt with the acquisition of corporate

ownership by an existing stockholder, while the present

case involves the acquisition of corporate o^vnership by
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a new group of stockholders. But the Fox opinion applies

just as aptly here if the Commissioner's understanding

of the facts is correct.

As the Commissioner sees the facts, Niederkrome, E.

Eoyce, B. Royce, Jacob and Schneider wished to acquire

only 400 of the 750 shares. An agreement was drafted

which would have enabled the corporation to redeem the

other 350 shares from the sellers. ^^ If the transaction

had proceeded along those lines, the distribution would

not have been a dividend to ithe buyers. See p. QQ, supra.

That agreement, however, was not executed. Instead, the

Commissioner says, the buyers used Bentson as a straw

for the 350 shares; and he was used as a straw because

they contemplated a prompt redemption of those shares

in order to pay off the loan of $350,000. If this view

of the transaction is correct, then, in the fitting words

of the Fox opinion, the purchasers "had no desire or

purpose to make a permanent or personal investment" in

the 350 shares. The shares were received "as a temporary

expedient" pending their early acquisition by the cor-

poration. The "very" check "received for the stock when
it was turned over to the corporation" was "used in pay-

ment of the loan" obtained for the acquisition of the stock.

And so here, as in the Fox case, when we look at "the

substance" rather than "the mere form of the transac-

tion"—"the undisputed purpose back of this transaction,

together with the 'time' and 'manner' of the distribution"

—the redemption is not "essentially equivalent" to a divi-

dend. "In reality" the shares "were purchased by the

corporation" from the old stockholders, with the new stock-

holders merely serving as a conduit. The new stockholders

"realized no gain or profit on the transaction."

Our position makes good sense as well as good law.

Where the buyer intends to invest in only the corporate

equity represented by a portion of the stock, the economic

15 See p. 4, s-upra.

i
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substance is precisely tlie same whether the corporation

redeems the balance of the stock from the seller or from

.the buyer. Usually the buyer will prefer to have the seller

effect the redemption; and then, of course, the redemption

is not taxable as a dividend. But if the seller refuses to

turn in a portion of his stock, the buyer has no choice but to

acquire the unwanted balance as a mere step in the con-

templated redemption.^^ Surely the tax consequences do

not critically vary, depending on whether the seller is

willing to redeem the undesired shares. Otherwise essen-

tially the same transactions will be diversely taxed for

irrelevant reasons. And the buyer will be severely penal-

ized because the seller is stubborn and unyielding. Such

"unwitty diversities" should not be gratuitously attributed

to Congress—especially where the statute invoked is sensi-

tively concerned with the economic substance of trans-

actions. Cf. Helvering v. Hallock, 309 U. S. 106, 118 (1940).

'' Taxation, as it has many times been said, is eminently

practical" {Tyler v. United States, 281 U. S. 497, 503

(1930)), and hence it is responsive to practical considera-

tions. We are only saying what the Commissioner himself

usually says and the courts repeatedly approve. "A given

result at the end of a straight path is not made a different

result because reached by following a devious path."

Minnesota Tea Co. v. Helvering, 302 U. S. 609, 613 (1938)

;

Griffiths v. Commissioner, supra, at 358. As the Commis-

sioner recently declared, ''In determining the substance

of a transaction, the situation as it existed in the begin-

ning and at the end of a series of steps and the object

sought to be accomplished should be considered." Rev.

Rul. 57-469, 1.R.B. 1957-42, pp. 60, 61. This principle seems

even more appropriate where the deviation from the

straight path was compelled by others. If the buyers here

16 We are not in any way agreeing that the five stockholders, other than

Bentson, actually acquired the 350 shares in his name under a plan to redeem

them. We are merely pursuing the legal effect of the Commissioner's in-

sistence that there was such a plan.
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a new group of stockholders. But the Fox opinion applies

just as aptly here if the Commissioner's understanding

of the facts is correct.

As the Commissioner sees the facts, Niederkrome, E.

Eoyce, B. Royce, Jacob and Schneider wished to acquire

only 400 of the 750 shares. An agreement was drafted

which would have enabled the corporation to redeem the

other 350 shares from the sellers. ^^ If the transaction

had proceeded along those lines, the distribution would

not have been a dividend to ithe buyers. See p. 66, supra.

That agreement, however, was not executed. Instead, the

Commissioner says, the buyers used Bentson as a straw

for the 350 shares; and he was used as a straw because

they contemplated a prompt redemption of those shares

in order to pay off the loan of $350,000. If this view

of the transaction is correct, then, in the fitting words

of the Fox opinion, the purchasers "had no desire or

purpose to make a pennanent or personal investment" in

the 350 shares. The shares were received ''as a temporary

expedient" pending their early acquisition by the cor-

poration. The ''very" check "received for the stock when
it was turned over to the corporation" was "used in pay-

ment of the loan" obtained for the acquisition of the stock.

And so here, as in the Fox case, when we look at "the

substance" rather than "the mere form of the transac-

tion"—"the undisputed purpose back of this transaction,

together with the 'time' and 'manner' of the distribution"

—the redemption is not "essentially equivalent" to a divi-

dend. "In reality" the shares "were purchased by the

corporation" from the old stockholders, with the new stock-

holders merely serving as a conduit. The new stockholders

"realized no gain or profit on the transaction."

Our position makes good sense as well as good law.

Where the buyer intends to invest in only the corporate

equity represented by a portion of the stock, the economic

i-"* See p. 4, supra.
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substance is precisely tlie same whether the corporation

redeems the balance of the stock from the seller or from

•the buyer. Usually the buyer will prefer to have the seller

effect the redemption ; and then, of course, the redemption

is not taxable as a dividend. But if the seller refuses to

turn in a portion of his stock, the buyer has no choice but to

acquire the unwanted balance as a mere step in the con-

templated redemption. ^^ Surely the tax consequences do

not critically vary, depending on whether the seller is

willing to redeem the undesired shares. Otherwise essen-

tially the same transactions will be diversely taxed for

irrelevant reasons. And the buyer will be severely penal-

ized because the seller is stubborn and unyielding. Such
"unwitty diversities" should not be gratuitously attributed

to Congress—especially where the statute invoked is sensi-

tively concerned with the economic substance of trans-

actions. Cf. Helvering v. Hallock, 309 U. S. 106, 118 (1940).

"Taxation, as it has many times been said, is eminently

practical" {Tijler v. United States, 281 U. S. 497, 503

(1930)), and hence it is responsive to practical considera-

tions. We are only saying what the Commissioner himself

usually says and the courts repeatedly approve. "A given

result at the end of a straight path is not made a different

result because reached by following a devious path."

Minnesota Tea Co. v. Helvering, 302 U. S. 609, 613 (1938)

;

Griffiths v. Commissioner, supra, at 358. As the Commis-
sioner recently declared, "In determining the substance

of a transaction, the situation as it existed in the begin-

ning and at the end of a series of steps and the object

sought to be accomplished should be considered." Rev.

Rul. 57-469, 1.R.B. 1957-42, pp. 60, 61. This principle seems

even more appropriate where the deviation from the

straight path was compelled by others. If the buyers here

ifi We are not in any way agreeing that the five stockholders, other than

Bentson, actually acquired the 350 shares in his name under a plan to redeem

them. We are merely pursuing the legal effect of the Commissioner's in-

sistence that there was such a plan.
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liad been free to take a direct route, they would have

bought 400 shares and the corporation would then have

redeemed the other 350 shares. According to the Com-
missioner, however, the buyers had to take a circuitous

route; and so they temporarily acquired the 350 shares

before those shares were redeemed.^^ The acquisition

was one of those "transitory arrangements" and "pro-

cedural devices" which are commonly disregarded for tax

purposes because "they add nothing of substance to the

completed affair." See Helvering v. Bashford, 302 U. S.

454, 458 (1938) ; Helvering v. Limesione Co., 315 U. S. 179,

184 (1942). For the contemplated end result was an in-

vestment limited to the equity inhering in 400 shares. J

"Substance and not form controls in applying a tax

statute." TlalUburton v. Commissioner, 78 F. 2d 265, 267

(9th Cir. 1935). We need hardly add that this canon is

not a one-way street for the exclusive use of the Com-
missioner. If a taxpayer sought to avoid a tax "by asking

the Commissioner to ignore the actualities, he would shortly

and properly be reminded that taxation is an intensely

practical matter and that the substance of the thing done,

and not the form it took, must govern." The Commis-

sioner is equally restrained from imposing a tax by ignor-

ing the actualities—especially if the actualities reflect

his owni view of the transaction. Hence he cannot "treat

two steps in a single transaction as two separate trans-

actions." See Prairie Oil d: Gas Co. v. Hotter, 66 F. 2d

309, 311 (10th Cir. 1933) ; First Seattle D. H. Nat. Bank v.

Commissioner, 77 F. 2d 45, 49 (9th Cir. 1935). That is

exactly what the Tax Court has permitted him to do here

if the Commissioner's version of what happened is correct.

In support of its position the Tax Court cited Wall v.

United States, 164 F. 2d 462 (4th Cir. 1947) ; Hollowaif

v. Commissioner, 203 F. 2d 566 (6th Cir. 1953), af'g 10

T.C.M. 1257 (1951) ; and Woodivorth v. Commissioner,

17 See note 16, supra.
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i 218 F. 2d 719 (6tli Cir. 1955). These three decisions, how-

ever, are readily distinguished from the present case.

In the Wall case the taxpayer and another individual

each owned 50 percent of the stock of a corporation. The

two failed to get along, and in 1937 the taxpayer bought

the other's stock for $57,000. The purchase price was

payable over ten years, and the deferred payments were

I represented by notes secured by the acquired shares. In

1 1939 the taxpayer transferred the shares to the corpora-

tion, which, in turn, agreed to pay the remaining notes. The

corporation made a payment in the same year, which the

Grovernment then treated as a dividend to the taxpayer

under section 115(g). The Fourth Circuit sustained the

, Government on the ground that the corporation's discharge

of his indebtedness was in effect a dividend to him. 164

I F. 2d at 464. The Court carefully distinguished Fox v.

' Harrison, supra, as involving a temporary acquisition

, without any true intention of holding the stock as owner.

On the other hand, in the Wall case the purchase from the

other stockholder in 1937 and the sale to the corporation in

I 1939 were "two distinct transactions." The taxpayer

first acquired the stock as an investment and later decided

to turn it in. Id. at 465-466.

The situation was essentially the same in the Holloway

case.^^ The taxpayer and another group of stockholders

were engaged in litigation. In settlement of the suits

the taxpayer bought the stock of his adversaries for

1^ $37,500. He paid this sum out of corporate funds. Later

I he had the corporation redeem and cancel the acquired

!•! shares. The Tax Court concluded that the taxpayer had

bought the stock for himself, and that the corporation's

concurrent discharge of his obligation to the seller was a

i dividend. It held that the purchase of the stock and the

: later redemption of the stock were '4wo separate and dis-

18 Our summary of the facts is taken from the Tax Court 's opinion in

10 T.C.M. 1257 (1951).
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tinct transactions." 10 T.C.M. at 1261. The Sixth Circuit

affirmed the Tax Court's decision on the basis of its findings.

In the Wood/worth case the taxpayers were members of

a syndicate which in 1943 bought all the stock of a corpora-

tion. The purchasers paid for the stock by borrowing

the necessary funds from the corporation. In return they

gave the corporation promissory notes secured by their

stock. At various times between 1943 and 1945 they

made payments on the notes. In 1945 the corporation was

advised that the issuance of stock for notes was illegal

under state law. Therefore, at the end of that year the

stockholders surrendered 75 percent of their shares in can-

cellation of their remaining notes of $255,000. The Sixth

Circuit held that the later cancellation of indebtedness on

the redemption of the stock was taxable as a dividend.

The three decisions just smnmarized are variations of the

same theme. In all three the taxpayers purchased the

stock involved as an investment for themselves, and later

they had the corporation discharge their indebtedness

attributable to the prior purchase. Here, however, the

situation is quite different if the Commissioner's under-

standing of the facts is correct. In his view, which the

Tax Court affirmed, the five taxpayers did not intend to

purchase the 350 shares as an investment. From start

to finish they intended the corporation to acquire those

shares pursuant to a previously de\'ised plan. Their acquisi-

tion of the shares was a mere transitory arrangement

which was to be rapidly undone. As in Fox v. Harrison,

supra, the purchasers simply served as a conduit for the

corporation.

We have argued that under the Commissioner's o^\^l

theory of a plan of redemption, the payment of the $350,000

is not taxable as dividend income. We now submit that

even apart from the plan alleged by the Commissioner, the

result is the same. Again it is assumed arguendo that the
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350 shares were held by Bentson for the other five stock-

holders.

A dividend, as generally undei-stood, is a return on an

investment in stock. See Hellmich v. Hellman, supra, at

236-237. Section 115(g) is directed against those stock-

holders who seek to disguise their return as a redemption

of stock. See p. 64, supra. The scope and design of the

statute have l)een delineated in reports of the House Ways
and Means Committee and the Senate Finance Committee.

"Assume," the reports state, ''that two men hold prac-

tically all the stock in a corporation, for which each had

paid $50,000 in cash, and the corporation had accumulated

a surplus of $50,000 above its cash capital." If the cor-

poration redeems, ''for cash, one-half of the stock held

by them," the redemption is, ''in all essentials," the

"equivalent of a distribution through cash dividends of

earned surplus." H. R. Rep. No. 1, 69th Cong., 1st Sess. 5

(1925); Sen. Rep. No. 52, 69th Cong., 1st Sess. 15 (1926).

As these reports disclose, section 115(g) is not an indis-

criminate provision which the Commissioner may loosely

apply as he sees fit. At the very least the statute is con-

fined to situations where the distribution consists of earn-

ings over and above the investment of the stockholder.

In the Committees' example the stockholders have paid in

$50,000 and the corporation has later earned $50,000 more.

By the same token, section 115(g) does not apply to a

redemption of stock held by an intervening purchaser for

value who merely receives the amount which he invested

in the stock after the surplus was accumulated. The re-

demption, then, does not represent a distribution of earn-

ings on an investment. It is only the return of the

investment itself. Parker v. United States, supra. See

Commissioner v. Cordingley, supra, at 120 ; Commissioner

V. Smte, supra, at 823; De Nobili Cigar Co., 1 T.C. 673,

681 (1943), aff'd, 143 F. 2d 436 (2d Cir. 1944). If a

tax w^ere imposed on the recoupment of the investment.
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it would be a levy on capital, not on income. See Parker

V. United States, supra, at 909 ; Commissioner v. CorcUngley,

supra, at 120; In re LuTxens' Estate, supra, at 407. ''Eco-

nomic gain realized or realizable by the taxpayer is neces-

sary to produce a taxable income under our statutory

scheme." Helvering v. St^iart, 317 U. S. 154, 168 (1942).

The rule of the Parker case controls here if the 350 shares

are attributed to the stockholders other than Bentson. The
sum of $350,000 was paid on the purchase of those shares,

and the same sum w^as paid on tlieir redemption.^^ There

is no dividend income to be taxed because only the capital

outlay was returned. The situation of Niederkrome effec-

tively demonstrates the point. On July 2, 1945, he bought

55 shares for $55,000. On June 20, 1946, he had to sell the

same 55 shares for $55,000. (R. 225, 232.) Even if a portion

of the 350 shares is imputed to Niederkrome, he still had

no more at the end than he had at the beginning. To speak

of a dividend here is to conjure a gain out of a return of

capital. Yet the Tax Court has charged him -v^dth a dividend

of $48,125; and on the basis of this imaginary income

he is subjected to a tax of $32,348.48, a penalty of $1,940.07,

about 12 years' interest of $23,000, or a total levy exceeding

$55,000—the amount of his investment. Recently the

Third Circuit reminded the Tax Court that any attempt

to tax a return of capital as a receipt of income needlessly

provokes a serious constitutional question. Section 115(g)

**was never intended" to place "such recoupment in the

category of taxable income." See In re Lukens' Estate,

supra, at 407. Evidently another reminder is not in-

appropriate.

In the light of our analysis we conclude that section

115(g) does not apply even if the Commissioner's appraisal

of the facts is approved.

in The small additional payment of $3,739.73 is considered at pp. 75-76,

irfra.
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E. The Incidental Disbursements Did Not Constitute

Taxable Income

One small issue remains in regard to section 115(g).

On July 19, 1945, Stages gave Davidson of ABC-Portland a

check for $4,315.07. He liad billed Stages for this amount

I as a fee for financing the loan of $350,000. The payment
* was charged to an expense account on the books of Stages.

(R. 227.) On September 17, 1945, Stages issued a check

for $3,739.73 payable to ABC-Portland. This sum was
equal to the interest then due on the loan of $350,000 and

was part of the price paid on the redemption of the 350

shares. The payment was charged to interest expense on

the books of Stages. (R. 228, 231.) The Tax Court held

that the disbursements for the ''incidental expenses" of

$4,315.07 and $3,739.73 were also taxable as dividends to

the tive stockholders other than Bentson. (R. 236.) The
» opinion of the Tax Court states, "As to the item of interest

1 paid by the company in connection with the loan of $350,000,

there is in the record insufficient proof to enable us to hold

that respondent erred in his treatment of such item." (R.

1244.) The opinion says nothing in so far as the other

litem is concerned.

In view of our prior discussion little more need be said

on the disbursements of $4,315.07 and $3,739.73. As Jacob

testified, both items were erroneously charged as corporate

expenses without his knowledge. Until the Government
I began its examination, he understood that the servicing

(fee of $4,315.07 had been charged to Bentson as an account

'receivable. (R. 332-333, 342-343.) And the record further

shows that the $3,739.73 did not represent any interest owed
by the corporation. See p. 7, supra. While book entries

are of some evidential value, they do not determine tax
' liabilities. Doyle v. Mitchell Brothers Co., 247 U. S. 179,

187 (1918). Besides, if the erroneous entries were deemed
correct, they would only indicate that Stages was discharg-
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ing its own obligations and not those of its stockholders.'"

In any event, regardless of how the two items were entered,

neither is taxable as income to the stockholders other than

Bentson. One item derived from Bentson's loan of $350,000,

and the other from the redemption of his 350 shares.

Hence the two items are no more taxable to them than the

$350,000 which Bentson received on the redemption.

If the disbursements are regarded as pro rata dividend

distributions to the other five stockholders, the net result

is still the same. Under that view of the matter the dis-

bursements are treated as income to them on the ground

that they constructively paid their own personal obliga-

tions for the fee and the interest. But if this erroneous

premise is pursued, the disbursements are also deductible

by them. George D. Mann, 33 B.T.A. 281 (1935).-^

II.

THE ADVANCE BY HIPPODROME TO E. ROYCE WAS NOT A
DIVIDEND

In 1945 petitioner E. Royce was one of four shareholders

in Hippodrome Amusement Company. He o^^^led about

62 percent of its stock. On December 28th of the same year

the corporation advanced $20,000 to him. This sum was

then continuously carried and recognized as a loan. See

pp. 9-11, supra. Again, however, the Commissioner assidu-

ously imagined some adroit venture in tax avoidance, and

so he determined that the advance was a disguised divi-

dend. Once more the Tax Court approved his position

because it was inadequately attentive to the evidence.

(R. 261-262.)

20 Stages erroneously deducted the two disbursements. The Coniniissioner

h.as disallowed the deductions, and Stages has concurred in the disallowance.

(R. 332-333.)

21 A fee paid for a loan is deductible either as additional interest or as

an amortizable cost over the life of the loan. Wiggin Terminals, Inc., v.

United States, 36 F. 2d 893 (Ist Cir. 1929) ; Julia Stow Lovejoy, 18 B.T.A.

1179 (1930).
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The governing principles are settled. When these prin-

ciples are applied to the evidence, the advance was clearly

what it purported to be—a loan and not a dividend.^^

"It is obvious," as the Tax Court has held, "that a

withdrawal by a stockholder of funds of a corporation does

not necessarily constitute a distribution of profits, even if

the corporation has an accumulation of profits in excess of

the withdrawal; and such withdrawal may or may not,

in the light of that fact alone, be said to be a dividend. A
corporation may lend its funds, including earnings, with

or without interest, upon open account or upon notes,

secured or unsecured ; and such privilege is not restricted

to the lending of its funds to persons other than stock-

holders." Harry E. Wiese, 35 B.T.A. 701, 704 (1937),

af'd, 93 F. 2d 921 (8th Cir. 1938), cert, denied, 304 U. S.

562 (1938). Therefore, a corporate advance does not be-

come a dividend merely because the recipient is a share-

holder and the corporation has an earned surplus. The
important consideration is "whether he took it for per-

imanent use in lieu of dividends or whether he was then

I only borrowing." Wiese v. Commissioner, supra, at 923.

"If the money advanced was in good faith loaned by the

corporation" to the stockholder, "then it was not a divi-

dend." Moses W. Faifoute, 38 B.T.A. 32, 35 (1938). "It

•is the intent at the time the withdrawals were made which

is determinative." Estate of Helene Simmons, 26 T.C.

1409, 423 (1956).^

I

The evidence leaves no doubt that the $20,000 was re-

1
quested and received as a loan. From the very outset the

22 The opinion below refers to section 115(a) of the 1939 Code as the

"appropriate statute." This provision sheds no light here. It presupposes

that a corporate disbursement is not a loan—which is the very question to be

decided.

23 In Estate of Helene Simmons, supra, at 423, the Tax Qourt adds: "If,
:at that time, the recipient intended the withdrawal to be a loan which he

would repay but, in a later year, changed his mind, the withdrawal still

qualifies as a loan in the year made and does not become income until such
later year. '

' See farther Wiese v. Commissioner, supra.
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advance was consistently carried on Hippodrome's records

as a receivable due from E. Roycc.-^ As this Court has

held in closely analogous circumstances, a book entry to

this eifect is '* prima facie evidence of a debt," and

**in the absence of countervailing evidence would be suffi-

cient to establish the existence of the indebtedness,"

Weaver v. Commissioner, 58 F. 2d 755, 757 (9th Cir. 1932).-"^

E. Eoyce should have prevailed on the basis of the entries

alone, for the Commissioner failed to produce any "counter-

vailing evidence."-*' On other occasions the Commissioner

has been very happy to abide by book entries which recorded

a loan from corporation to stockholders. See, e.g., Wiese

V. Commissioner, supra; Hudson v. Commissioner , 99 F. 2d

G30 (6th Cir. 1938), cert, denied, 306 U. S. 644 (1939);

AUeyi V. Commissioner, 117 F. 2d 364 (1st Cir. 1941).

However, the affirmative proof in behalf of E. Royce con-

sisted of much more than corporate entries. Three wit-

nesses, including E. Royce, persuasively confii'mod the

accuracy of the books. Their combined testimony plainly

showed that the directors discussed the advance before it

was made; that the advance was approved as a loan and

has always been regarded as a loan; that repa^Tnent is

to be made as soon as the corporation requires the money;

24 The adv.ance was initially carried as a receivable in an account entitled

"Due from Stockholders." Later Niederkrome, without consulting anyono.

transferred the advance to an account entitled "Notes Receivable—E. Royeo.
"

(R. 258-260, 420, 522-523.) When Niederkrome made this change, he w,is

not aware that the Government was asserting a tax on the $20,000 as divi-

dend income. (R. 523.) E. Royce did not execute a note because he was

unwilling to affect the status of the receivable while this litigation was

pending. (R. 420, 426-427.)

25 In the Weaver ease the Commissioner sought to disregard a loan from

stockholders to their corporation. The advance was made subject to ,

"verbal understanding that" it was to be repaid "at some future date.
'

'

58 F. 2d at T.'iO. As in the present case, the Tax Court too easily agrei 1

with the Commissioner. This Court reversed.

26 The presumptive correctness of the Commissioner 's determination ia

not "countervailing evidence." When the taxpayer's evidence appears, the

presumption disappears. See pp. 59-64, s^ipra.
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that the corporation expects to be repaid and that E. Royce

intends to repay it. (R. 412-413, 419-420, 423, 495-496,

501-502, 526, 566-567.) See further pp. 9-11, supra.

All the evidence, written and oral, is uncontradicted.

It easily adds up to the one conclusion that the advance

of $20,000 was a loan. See Wiese v. Commissioner, supra;

Allen V. Commissioner, supra; Comey S Johnson Co., 8

B.T.A. 52 (1927) ; Moses W. Faitoute, supra; Rollin C.

Reynolds, supra; Irving T. Bush, 45 B.T.A. 609 (1941),

remanded on other issues, 133 F. 2d 1005 (2d Cir. 1943)

;

Victor Shaken, 21 T.C. 785 (1954); H. C. Thorman, 12

T.C.M. 963 (1953). Undoubtedly, if the corporation had
become insolvent, the $20,000 ''would have been subject

to recovery by the creditors of the company." Commis-
sioner V. Cohen, 121 F. 2d 348, 350 (5th Cir. 1941). See

also Harry E. Wiese, supra, at 704; Moses W. Faitoute,

supra, at 35. Or, "if by reason of a new venture or an

expansion of business, the corporation needed additional

funds, which were furnished by petitioner and credited on

his account, it would not have constituted a contribution of

capital but a payment of his indebtedness to the corpora-

tion. " Harry E. Wiese, supra, at 705.

While the Tax Court observed that its decision should

derive ''from all the facts and inferences found on the

record," it nevertheless held that the advance was "in-

tended to be and was in fact a distribution of profits and
not a loan to Royce." (R. 262.) The court made no

illuminating appraisal of the evidence.^' It simply mus-
tered two arguments for what it described as its "well

buttressed" conclusion. First, it had "searched the record

in vain for a valid or persuasive reason" for a loan of

$20,000 to a stockholder whose net worth exceeded

$1,000,000. Second, it was equally unable to "find a valid

27 The Tax Court 's opinion, after stating the question and the applicable

principles, consists of eight sentences. (E. 262.) Of these eight sentences,

six merely reiterate in varying ways that the Government is right and the

taxpayer is wrong.
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or persuasive reason" why the advance was not repaid

if it was a loan. (R. 262.) Apart from these observations,

no attempt was made to sustain the result reached.

Here again the Tax Court is grasping at straws. A
stockholder's purpose in seeking a corporate advance is

irrelevant in determining whether the advance is a loan

or a dividend. In either case the stockholder acquires

dominion over funds for his own personal use. The rele-

vant question is whether the amount received is to be

repaid. See p. 77, supra. Advances have been regularly

considered loans regardless of the particular purpose which

prompted the stockholders to obtain them. See, e.g.,

Wiese v. Commissioner, supra; Comey <& Johnson Co.,

supra; Moses W. Faifoute, supra; Victor Shaken, supra;

Walter Freeman, 16 T.C.M. 71 (1957). Nor is the Tax
Court's conclusion bolstered by comparing the advance of

$20,000 to E. Royce's larger net worth. In fact, at this

point its reasoning is exceedingly strange. The Tax Court

has repeatedly indicated exactly the opposite—that an

ample ability to repay an advance is corroborative proof

that the advance was a loan and not a dividend. See

Comey S Johnson Co., supra, at 54; Herman M. Rhodes.

34 B.T.A. 212, 216 (1936), rev'd on other issues, 100 F. 2d

966 (6th Cir. 1939); Eollin C. Reynolds, supra, at 351;

William C. Baird, 25 T.C. 387, 395-396 (1955) ; Estate of

Helene Simmons, supra, at 424. If the alleged borrower

has ''substantial assets" for repayment, his testimony

that a loan was intended ''cannot be passed over lightly."

Estate of Isadore Benjamin, 28 T.C. 101, 111 (1957).

We need not spend much time on the Tax Court's second

ground—that the evidence does not adequately indicate

why the loan was not yet repaid. The matter was fully

explained in the oral testimony-*^ and then completely ig-

nored in the Tax Court's findings. This kind of fact finding

1

28 See pp. 0-11, supra.
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|i is a sufficient commentary on the court's assertion that the

' ** greater probative weight of the evidence" is "in opposi-

1 tion to petitioner's contention." (R. 262.) We may add

I that "evidence" can hardly have "greater probative

1 weight" if it is non-existent.

The Tax Court also commends its conclusion for the

' "greater logic" which it reflects. (R. 262.) The "greater

1 logic" is nowhere explained. At any rate, in the quest

I for logic some important details were too easily over-

I looked. One ignored item was the past financial nexus

1 between E. Royce and the corporation. As the Tax Court

found, in the early years E. Royce had helped to carry the

corporation through a decade of losses. (R. 260.) At no

time, Niederkrome explained, were any "formal notes

signed by the Hippodrome to him." (R. 495.) Since E.

Royce had "come to the rescue of the corporation" in the

' "lean" years, it was reasonable to accommodate him "when
' the situation w^as reversed," as long as the corporation

I did not need the funds. (R. 495, 521-522.) In other words,

we have here the common situation where stockholder and
corporation have "alternately enjoyed the use of the

other's money for different periods." H. C. Thorman,

supra, at 966.^^

The Tax Court also neglected another very informative

detail. Apart from E. Royce, there were three share-

I holders who owned almost 40 percent of the stock. Yet
I none of them received a comparable payment. "It would
1 not seem reasonable" that stockholders, "owning a sub-

stantial amount of stock, would permit another stockholder

to withdraw money from the corporation in excess of his

pro rata share of dividends and his salary unless there

29 Cf . Moses W. Faitoute, supra, at 35 : "He could have borrowed the

money from a bank, since his credit was good, but the corporation had funds
in the bank which were drawing little or no interest, and instead of going to

a bank for a loan he went to the corporation."
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was to be an accounting to the corporation for such

amounts." Comey £ Johnson Co., supra, at 54. See also

RolUn C. Reynolds, supra, at 351. We fully concur in

what the Government successfully urged in Commissioner

V. Cohen, supra. A loan is persuasively shown if only one

stockholder has made a withdrawal ''and no other stock-

holder either received or had an enforceable right to de-

mand any dividends." 121 F. 2d at 350.

When the advance of $20,000 was made, Hippodrome's

earned surplus was about the same amount. We can think

of no reason w^hy three shareholders, owning approximately

40 percent of the stock, Avould permit a fourth stockholder

to appropriate the entire surplus as a dividend. The Tax
Court has been similarly unequal to the task of providing

a rational explanation. j

We submit tliat the conclusion below has no basis what-

ever in the record. The Tax Court's authority to weigh

evidence is not an authority to ignore it. Cf. Weaver v.

Commissioner, supra.

III.

DORA F. ROYCE IS A MEMBER OF THE PORTLAND PARTNER-
SHIP AND HER DISTRIBUTIVE SHARE OF THE INCOME IS

NOT TAXABLE TO E. ROYCE

In August, 1942, Dora F. Eoyce acquired a capital inter-^

est of 23.06 percent in Yellow Cab Company, a partnership

doing business in Portland, Oregon. She obtained her

interest as a gift from her husband E. Royce. She exe-

cuted the articles of partnership and the Assumed Business

Name Certificate ; she regularly performed important serv-

ices in the business and participated in the management;
she had her own capital and drawing accounts on the books

of the partnership; and she received her share of the

profits along wdth the other partners. See pp. 11-14,

supra. The Tax Court has held that Dora ''was not a bona

fide partner," and that her share of the profits for the

I
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years 1944-1947 is therefore taxaiblc to E. Royce. (R. 275-

278.) In our view the Tax Court has clearly erred.

The applicahle statutes are sections 181 and 182 of the

1939 Code. Section 181 states, "Individuals carrying on

business in partnership shall be liable for income tax only

in their individual capacity." Section 182 provides that

each partner shall report his distributive share of the in-

come or losses of the partnership. For present purposes

these statutes have been authoritatively construed in Com-

missioner V. Cnlbertson, 337 U. S. 733 (1949), to which we
now turn. The decision below is still another example of

the Tax Court's recurring- failure to apply the lessons of

the Culherfson case.

The Cidhertson case articiulates four basic rules. First,

the concept of partnership in the income tax law is the

same as the concept of partnership in commercial law. '*A

partnership is, in other words, an organization for the pro-

duction of income to which each partner contributes one or

both of the ingredients of income—^capital or services."

337 IT. S. at 740. The question is "one concerning the

bona tide intent of the parties to join together as part-

ners;" and a party displays the requisite intent by con-

tributing either services or capital. Id. at 743, 747. Or,

as Mr. Justice Frankfurter stated in his concurring opin-

ion, family partnerships are not to be disregarded "as
partnerships for income-tax purposes even though they be

genuine commercial partnerships." The term "partner-

ship" in sections 181 and 182 does not have "a content

peculiar to the Internal Revenue Code." The customary

criteria which determine the existence of a partnership

also "apply in tax cases when the Government challenges

the existence of a partnership for tax purposes." "In
plain English, if an arrangement among men is not an
arrangement which puts them all in the same business

boat, then they cannot get into the same boat merely to

seek the benefits of §§ 181 and 182. But if they are in the

same business boat, although they may have varying re-
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wards and varied responsibilities, they do not cease to be

in it when the tax collector appears." 7^, at 750-752,

754.3«

Second, if a partner contributes services to the enter-

prise, the question is not whether the services ''are of

sufficient importance to meet some objective standard" of

the Tax Court, but whether the services indicate an inten-

tion to join in the enterprise. Irl. at 742.^^ Third, regard-

less of services the donee of an intra-family gift can ''be-

come a partner through investment of the capital in the

family partnership." 7^. at 745. "Original capital" is

not "an essential test of membership in a family partner-

ship." 7^. at 748. Whether the donee has made an invest-

ment of gift-capital depends on whether the gift is a true

transfer of a participating interest or "mere camouflage."

Id. at 746-747.^- Fourth, if partners have "agTced that the

services or capital to be contributed presently by each is of

such value to the partnership that the contributor should

participate in the distribution of profits, that is sufficient."

There is "room for an honest difference of opinion as to

whether the services or capital furnished by the alleged

partner are of sufficient importance to justify his inclusion

in the partnership." The Tax Court cannot "substitute

its judgment for that of the parties." Id. at 744-745.^^

30 For further opinions to the same emphatic effect, sec Miller v. Commif^-

sioner, 183 F. 2d 246, 252-253 (6th Cir. 1950); Lamb v. Smith, 183 F. 2d

938, 941 (3d Cir. 1950) ; Barrett v. Commissioner, 185 F. 2d 150, 157-158

(Ist Cir. 1950) (concurring opinion of Magruder, J.); Cobh v. Commissioner,

185 F. 2d 255, 258 (6th C^r. 1950); Ginsbiirg V. Arnold, 185 F. 2d 913, 916

(5th Cir. 1950).

31 See also Tomlin-son v. Commissioner, 199 F. 2d 674, 676 (5th Cir. 1952).

32 See further decisions cited in note 37, infra.

33 See also Stanchfield v. Commissioner, 191 F. 2d 826, 828 (8th Cir. 1951)

;

Turner v. Commissioner, 199 F. 2d 913, 916 (5th Cir. 1952); Estate of

Dorsey v. Commissioner, 214 F. 2d 294, 299 (5th Cir. 1954); Scofield v.

Davant, 218 F. 2d 486, 489 (5th Cjr. 1955).

I
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The Court of Claims has succinctly restated the essence

of the Culhertson decision as it affects donee-partners.

Williamson v. United States, 152 F. Supp. 716 (Ct. Cls.

1957). ''One may avoid paying- taxes on the future in-

come from his property by the drastic remedy of giving

away his property. Such a gift may be ,to anyone at all,

certainly including his children. It may be of land, stocks,

bonds, or any other kind of property. It may be of a cor-

porate interest or an undivided interest. The only ques-

tion pertinent in an income tax case is whether he really

gave the property away, or only pretended to give it away

in order to escape or reduce the taxes on the income. '
' The

same settled principle applies to ''shares in partnerships

as well as to other kinds of property, and even if the part-

nerships are family partnerships." "Further, the Court

in Culbertson, held in effect that it is not for the Commis-

sioner of Internal Revenue or the courts to review the

action of the parties to the partnership agreement, and, if

they determine that the contributions of the questioned

partners were not worth what they cost the admitted part-

ners in sharing the profits with them, disregard, for tax

purposes, the partnership agreement." 152 F. Supp. at

719.

The rules enunciated in Commissioner v. Culhertson are

to be read in pari materia with the icommittee reports relat-

ing to the later legislation on family partnerships. See

Revenue Act of 1951, §340, amending § 3797(a) (2) and

adding § 191 of the 1939 Code ; H. R. Rep. No. 586, 82d

Cong., 1st Sess. 32 et seq. (1951) ; Sen. Rep. No. 781, 82d

Cong., 1st Sess. 38 et seq. (1951).-'^-' Though the legisla-

tion of 1951 is not retroactive, this Court has appropriately

held that the committee reports should nevertheless be

34 Section 3797 (a)(2) of the 1939 Code, as amended, provides: "A
I
person shall be recognized as a partner for income tax purposes if he owns

a capital interest in a partnership in which capital is a material income-

!
producing factor, whether or not such interest was derived by purchase or

)
gift from any other person." See also Int. Eev. Code of 1954, § 704 (e)(1).
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"taken into consideration" as very relevant indicia of

''the prior status of the law." Toor v. Westover, 200 F.

2d 713, 716 (9tli Cir. 1952) ; Parler v. Westover, 221 F. 2d

603, 607 (9th Cir. 1955). See also Alexander v. Commis-

sioner, 194 F. 2d 921, 923-924 (5th Cir. 1952) ; Thomas H.

Brodhead, 18 T.C. 726, 735 (1952), aff'd, 210 F. 2d 652 (9tli

Cir. 1954). The 1951 legislation is not a sharp departure

from the past. The Congressional committees pointedly-

declared that the newly enacted legislation was designed to

express existing tax law, which the Tax Court persistently

failed to apply despite the Supreme Court's admonition in

the Culbertson case. See H. R. Rep. No. 586, supra, at 32-

33; Sen. Rep. No. 781, supra, at 39. **The House and Sen-

ate Reports concurred in finding such additional section

was necessary to curb the Tax Court in its erroneous

interpretation, since the Culbertson decision, of 26 U.S.C.A.

Section 182." Forman v. Commissioner, 199 F. 2d 881, 884

(9th €ir. 1952).

"Two principles governing attribution of income," the

reports state, "have long been accepted as basic: (1) in-

come from property is attributable to the owner of the

property; (2) income from personal services is attribu-

table to the person rendering the services. There is no rea-

son for applying different principles to partnership in-

come. If an individual makes a bona fide gift of real

estate, or of a share of corporate stock, the rent or divi-

dend income is taxable to the donee. '

' The amendment ex-

presses the same principles. It makes "clear that, how-

ever the owner of a partnership interest may have acquired

such interest, the income is taxable to the owner, if he is

the real owner. If the ownership is real, it does not matter

what motivated the transfer to him or whether the busi-

ness benefited from the entrance of the new partner."

H. R. Rep. No. 586, supra, at 32; Sen. Rep. No. 781, supra,

at 38-39.

The reports next comment perceptively on the aberra-

tions of the Tax Court. "Although there is no basis under
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^^

;
existing statutes for any different treatment of partnership

1 interests, some decisions in tliis field have ignored the

principle that income from property is to be taxed to the

fi owner of the property. '
' The reports particularly criticize

the Tax Court's frequent refusal, since the Culhertson de-

cision, to recognize partnerships ''which arose by virtue

I of a gift of a partnership interest from one member of a

'family to another," The erroneous course of the Tax
Court, the reports indicate, is not obscured by its repeated

references to such verbalisms as "intention," "business

1 purpose," "reality," and "control." In view of the Tax
Court's deviations a statute is required "to make clear the

fundamental principle that, where there is a real transfer

. of ownership, a gift of a partnership interest is to be re-

spected for tax purposes without regard to the motives

!* which actuated the transfer." H. R. Rep. No. 586, supra,
' at 32-33 ; Sen. Rep. No. 781, supra, at 39.

The reports also illuminate the legal content of a gift of

I a partnership interest. The same standards apply in de-

'termining the bona fides of such transfers as in determin-

ling the bona fides of other transfers between family mem-
bers. Moreover, a "restriction" on the donee's "complete
and unfettered control" of the donated property does not

necessarily mean that the alleged gift is a sham. "Con-
tractual restrictions may be of the character incident to the

normal relationships among partners. Substantial powers
,
may be retained by the transferor as a managing partner

I or in any other fiduciary capacity which, when considered
tin the light of all the circumstances, will not indicate any
;lack of true ownership in the transferee. In weighing the
' effect of a retention of any power upon the bona fides of

! a purported gift or sale, a power exercisable for the bene-
• fit of others must be distinguished from a power vested in

the transferor for his o^vn benefit." H. R. Rep. No. 586,

supra, at 33; Sen. Rep. No. 781, supra, at 39-40.

"We have said that the committee reports of 1951 mirror
the pre-existing law governing family partnerships. This
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view is confirmed by Mim. 6767, 1952-1 Cum. Bull. Ill, in

which the Commissioner has painstakingly appraised the

Culbertson decision. As this Court has stated, Mim. 6767

has "recognized" the "principles set forth" in the legis-

lation of 1951 and the related committee reports.

Parker v. Westover, supra, at 607. More specifically, the

Commissioner accepts the principle that if capital is a

material income-producing factor, a donee of a capital

interest in the firm qualifies as a partner. The question,

simply, is whether the gift is real or feigned. If the gift

is real, it makes no difference that the donee fails to con-

tribute services. In Mim. 6767 the Commissioner par-

ticularly denies that there is some separate and additional

requirement of "business purpose." "An individual is

entitled fully to dispose of his or her property so far

as the income tax law is concerned, and may give or sell

interests in a business to members of his family. The

question with which the law concerns itself is whether tlie

individual has really done so. There is no requirement

that intra-family gifts be motivated by a business purpose,

w^hich frequently they would not have, before the donee

may be recognized as the owner, for income tax purposes,

of the property given to him, and the same is true of

other antecedent family transactions." "Business pur-

pose" is "satisfied by the single fact (if it be a fact) that

the alleged partner has invested in the business money
or property, useful to the business, of which he or she is

the real owner," even if "such money or property had

already been used in the business before the alleged partner

acquired any interest therein." Id. at 117. See also

Eenslee v. Whitson, 200 F. 2d 538, 540 (6th Cir. 1952).^^

ss The Sixth Circuit has stated that "business purpose" is "the con-

tinuation and operation of the partnership business." If the donee-partner's

"ownership is real, it does not matter what motivated the transfer or whetlier

or not the business profited from the entrance of the new partner. '

' Whayne

V. Glenn, 222 F. 2d 549, 551 (6th Cir. 1955). See further Moloney v. Tunnell,

218 F. 2d 705, 707 (3d Cir. 1955), which indicates that the phrase "busi-

ness purpose" is not "a requirement that the business enterprise must be

benefited by or improved by changing into a partnership."
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In the light of the controlling principles we return to

(the immediate issue. Under those legal standards of judg-

ment Dora must be recognized as a partner unless her

interest in the firm was ''a mere pretense and a sham."

Seahrook v. Commissioner, 196 F. 2d 322, 326 (5th Cir.

1952) ; see pp. 84-85, supra. And here there is no occasion

for such derogatory catch words and labels unless the

legal istandards are to be cast aside along with the record.

The evidential facts are essentially undisputed. As the

Tax Court itself found, E. Royce gave Dora a capital

interest in the business and she executed the articles of

partnership along with the other members of the firm.

(R. 263-266, 277.) She not only signed as a partner, but

was held out as a partner. See pp. 11-12, supra. Under the

partnership agreement she "had the same legal rights and

liabilities as did the other partners with respect to the

firm." Whayne v. Glenn, 222 F. 2d 549, 551 (6th Cir.

1955). See also Stanchfield v. Commissioner, 191 F. 2d

; 826, 829 (8th Cir. 1951). E. Royce did not retain any
I special powers or privileges which rendered her interest

• illusory. Along with the other partners she had "an
I equal voice" in the business while the partnership con-

tinued, and along with them she was to receive her share

I of the surplus when it dissolved. (R. 265.) The firm

continuously kept books which reflected her capital

: account, her share of the earnings, her periodic drawings,

(' and the balance to her credit. Whenever distributions

were made, she took her aliquot portion. See pp. 12-14,

supra.

Dora had become a full-fledged partner through a gift

of a capital interest in the firm. See pp. 84-88, supra.
' Nor is there any doubt that the transfer was complete.

] It was "permanent, with no interest retained" by

E. Royce. "There was no subterfuge or sham about what
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he did." Theodore D. Stern, 15 T.C. 521, 525 (1950).3«

Both E. Royce and Dora positively testified that a true

transfer was intended and a true partnership was formed.

The Commissioner did not impair their testimony by
cross-examination or any evidence of his own. "There are

no findino-s that the witnesses are not to be believed; and

any findings that might be made to that effect would be

^vithout substantial evidence to sustain them." Kent v.

Commissioner, 170 F. 2d 131, 138 (6th Cir. 1948). Dora's

interest as a partner was no less real than her husband's,

and so her share of the firm's income cannot be taxed to

him. Our conclusion falls well within the many decisions

which hold that the donee of a capital interest in a partner-

ship must be recognized as a partner, quite apart from any

services which he may or may not perform.^'^

So far we have focused on Dora's capital interest in the

firm. However, even aside from her investment in the

business, Dora qualified as a partner because of the

36 The gift was in stock of the predecessor corporation, which Dora then

turned in for her partnership interest. Of course, the fact that E. Royio

expected her to join the firm did not affet-t the definitive nature of hoi

acquired interest. Sec, e.g., Walberg v. Smyth, 142 F. Supp. 293, 297 (N.D.

Calif. 19;')6) ; Theodore D. Stern, supra, at 526; John J. Cunningham, 10

T.C.M. 800, 801 (1951).

37 See Lamb v. Smith, s^ipra ; Ginshurg V. Arnold, supra; Seabroolc v.

Ccm,missioner, supra; Eenslee v. Whitson, supra; Marcus v. Commissioner,

201 F. 2d 850 (5th Cir. 1953); Nicholas v. Davis, 204 F. 2d 200 (10th Cir.

1953); Scofield v. Mauritz, 206 F. 2d 135 (5th Cir. 1953); Commissioner v.

Brodhead, 210 F. 2d 652 (9th Cir. 1954), aff'g 18 T. C. 726 (1952); Estat>

of Dorsey v. Commissioner, 214 F. 2d 294 (5th Cir. 1954) ; Scofield v.

Davant, supra; Fly v. Cole, 219 F. 2d 653 (5th Cir. 1955) ; Whayne v. Glenn,

supra; Williamson v. United States, supra; Buerger v. United States, 115 1

Supp. 600 (D. Ala. 1953); Walberg V. Smyth, supra; Culberson v. Unilf

States, 56-1 U.S.T.C. ^ 9356 (N.D. Tex. 1956); Goldberg v. United States, 152

F. Supp. 259 (E.D.N.Y. 1957); Dickstein v. McDonald, 149 F. Supp. 580

(M.D. Pa. 1957); Edward A. Theurlauf, 13 T.C. 529 (1949); John A. Morris,

13 T.C. 1020 (1949); Clarence B. Ford, 19 T.C. 200 (1952); Estate of A. C.

Hewitt, Sr., 9 T.C.M. 383 (1950); James J. Gravley, 9 T.C.M. 821 (1950);

Earl Ehine, 9 T.C.M. 1078 (1950); Juliana Schroeder, 11 T.C^M. 8 (1952);

Boyce Kershaw, 12 T.C.M. 1051 (1953); Ben Travis Everett, Sr., 13 T.C.M.

155 (1954).
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j

(Services which she contributed. See pp. 83-84, supra. Again

I the significant evidential facts speak very clearly for

Ithemselves. See pp. 12-13, supra. Dora was a full

f**working partner." (R. 434.) She shared in the day-to-

Iday operation of the business, and she participated in firm

I meetings. She was an experienced business woman, and

I her views were well received and respected. (R. 446.)

Of. Pike V. United mates, 231 F. 2d 688, 693 (9th Cir. 1956).

Her services were important to the enterprise. (R. 430,

450, 542.) If she had not been active in the business, the

firm would have had to employ someone else to do her

jvwork. (R. 277.) In the Seattle partnership her work
was done by ''an excellent top-flight man" whom it would
ibe ''hard" to replace. (R. 468.) Dora had performed

Jthe same services for the prior corporation, and her

['valuable help had prompted E. Royce to give her a

.capital interest in the partnership. (R. 450.) Cf. Ardolina

V. Commissioner, 186 F. 2d 176, 181-182 (3d Cir. 1951).

iLThis is not a case where the wife "knew nothing about"

Ithe business, "except as a wife ordinarily has general

knowledge of her husband's business." Clarence B. Ford,

19 T.C. 200, 202 (1952). And Dora's services were
[obviously "greater than those ordinarily rendered by a

wife in her husband's business." Harts v. Commissioner,

170 F. 2d 313, 318 (8th Cir. 1948), cert, denied, 337 U. S.

959 (1949). Actually, Dora and E. Royce were the only

vworking partners in the business after November 28, 1942.

vSee p. 12, supra.

The Tax Court tries to dispose of Dora's services by
Icharacterizing them as "relatively inconsequential."

(R. 277.) This disparaging description is no less

lirrelevant than erroneous. Cf. Wellington v. Commis-
sioner, 196 F. 2d 421, 423 (7th Cir. 1952). What the Tax
Court has done is to evaluate Dora's services in response

to "some" elusive "objective standard" of its own—^the

very sort of approach which the Supreme Court con-

demned in Commissioner v. Culhertson, supra, at 742. It
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is not for the Tax Court to say whether certain services

are "vital" or otherwise. See Tomlinson v. Commissioner,

199 F. 2d 674 (5th Cir. 1952); and see further

pp. 84-85, supra. Moreover, we are unaware that the

Tax Court is especially competent to appraise the im-

portance of services in a taxicab business—particularly

where its judgment is wholly at odds with the testimony

of those who are presumably informed. The essence

of the matter is that husband and wife were working to-

gether in accordance with their respective abilities. The

fact that E. Royce had more managerial responsibility

does not obscure Dora's interest as a partner. Funai v.

Commissioner, 181 F. 2d 890, 895 (4th Cir. 1950). The
delegation of authority in a partnership is ''a common
l^ractice which is necessary for orderly and convenient

operation of such a joint enterprise." Ginshurg v. Arnold,

185 F. 2d 913, 915 (5th Cir. 1950). See also Snyder v.

West over, 217 F. 2d 928, 935 (9th Cir. 1954).

The Tax Court devotes one meager paragraph to its

effort to rationalize its legal conclusion. Its few observa-

tions in this paragraph are scarcely illuminating.

The court first notes that the checks covering the dis-

tributions "were used to pay income taxes or were largely

invested by the husband in various projects in which he

was interested." (R. 277.) "We fail to see how Dora's

payment of taxes on her share of the profits suggest-s that

those profits belonged to E. Royce. Certainly, the Tax
Court does not imply that Dora's interest as a partner

would have been more firmly established if she had failed

to pay her taxes. In addition, the Tax Court is less than

meticulous in its remark on alleged investments by her

husband. A number of years after Dora acquired her

interest in the Portland partnership, she loaned E. Royce

$70,000 for investment in a mining corporation.^^ See

3s The corporation was organized in January, 1947. (Ex. 45-SSSS.)

I
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[ip. 15, supra. Nothing in the evidence indicates that the

'iloan derived from a mere abject acquiescence in her

li husband's wishes. On the contrary, the evidence shows

jithat Dora was a woman with a substantial business back-

[,ground and a judgment of her own. Whatever income

she made available to E. Royce on loan "was wholly

Idependent upon her consent." Estate of Charles II.

[Trafton, 27 T.C. 610, 617 (1957). Dora spent and invested

iher partnership income as she saw fit. At the same time

*E. Royce continued to pay the ordinary expenses of the

household. See pp. 14-15, siipra.^^

The Tax Court next points to the lack of any evidence

that E. Royce filed a gift tax return covering his transfer

I of shares in the corporation preceding the partnership.

(R. 277.)'*'^ Here we may echo Hamlet and say that the

court ''doth protest too much." It is methodically

€mpha«izing what it obviously regards as unimportant.

I'For, as the court found, E. Royce filed a gift tax return

reporting his transfer of shares in the Seattle enterprise

(R. 267) ;
yet there, too, the court refused to recognize

pDora as a partner. See pp. 95-97, infra.

Last, the Tax Court obtains some comfort from the

following observation: "Inconsistent with her testimony

that she performed important services are the statements

,
or the frequent omissions in certain of the partnership

[ireturns signed and sworn to by E. Royce indicating that

'Dora performed no services for the partnership." (R. 277.)

'E. Royce firmly testified that the erroneous statements

about Dora were "typed" in by some employee "who
didn't know anything about it." (R. 452-454.) A mistake

39 We are not implying that a wife 's partnership interest is to be

mechanically disregarded if she helps pay the ordinary household expenses.

5ee Wilson v. Commissioner, 161 F. 2d 661 (7th Cir. 1947) ; Lamh V. Smith,

tmpra; Estate of Borsey v. Commissioner, supra; James J. Gravley, supra.

40 E. Eoyce explained that he did not report the gift because at that time

'se took care of his own tax returns and was unaware of any need to file

tretums of gifts. (R. 445.)
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of this kind ''may indicate carelessness, but it does not, in

our opinion, negative or overcome the evidence that a

partnership as claimed was created and did exist."

George E. Reynolds, 26 T.C. 1225, 1239 (1956).^^ In any

event, the Tax Court itself has very ably answered itself.

The court clearly dismissed the so-called ''statements"

and "frequent omissions" in finding that Dora did con-

tribute services that are normally performed by an em-

ployee. (R. 272.) This factual determination necessarily

rests on the testimony of E. Royce and Dora which the

court nmst have found persuasive. It is not difficult to

understand why the court was unimpressed by the

erroneous entries on the partnership returns. Wlioever

made them did not regard them as very meaningful. The

same returns (Ex. T, V, W, X) contained related entries

stating that B. Royce spent 50 percent of his time in

the business, but actually he visited Portland only three

or four times a year. (R. 518.) The Tax Court pursued a

curious course here. It rejected the entries for the pur-

pose of fact finding and then resorted to them for the pur-

pose of legal reasoning.

We conclude that the Tax Court erred as a matter of law

in holding that Dora was not a member of the Portland

partnership. There is no finding of sham or lack of good

faith in the formation of the firm. See Snyder v. Westover,

supra, at 935. Even if such a finding were made, it would

not be responsive to the evidence. The Tax Court's

"attribution" of Dora's income to E. Royce was "a dis-

tortion of the undisputed facts and a misapplication of the

law contrary to the truth and right of the case." Scofield

v. Mauritz, supra, at 141. On the basis of either her

capital or her services, Dora was entitled to be recognized

as a partner. The Tax Court, however, disregarded both

her capital and her services. Dora and E. Royce "are in

41 In the Reynolds ease the \vife's individual tax return erroneously re-

ported her share of partnership profits as compensation for services, and

this mistake was but one among others.
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the same business boat." They ''do not cease to be in it"

because the Commissioner has appeared on the scene. See

pp. 83-84, supra.

While the Tax Court referred to the Cidbertson case,

it paid scant attention to its principles. They were
honored in the breach rather than in the observance. The
decision below should be reversed, unless the principles

are to become "little more than mumbo jumbo" enabling

the Tax Court to do as it pleases. See Tomlinson v. Com-
missioner, supra, at 675. As the Sixth Circuit bluntly

stated in reversins; the Tax Court, "To some people, the

idea of having a wife carry on a business as a partner of

her husband seems incredible and to be explained only as

some kind of deception. What might be found as to the

intention of husband and wife to operate a business as

copartners could conceivably be colored by unconscious

attitudes as to woman's place in society or views as to

the marriage relationship." Miller v. Commissioner, 183

F. 2d 246, 253 (6th Cir. 1950).

IV.

DORA F. ROYCE IS A MEMBER OF THE SEATTLE PARTNERSHIP
AND HER DISTRIBUTIVE SHARE OF THE INCOME IS NOT
TAXABLE TO E. ROYCE

We now turn to the first issue involving Yellow Cab Com-
pany, a partnership doing business in Seattle, Washington.

On May 1, 1944, Dora acquired a capital interest in the

Seattle partnership through a gift made by E. Royce on

April 20, 1944. The firm consisted of ten members. Dora's

interest was about 7 percent and E. Royce 's interest was
about 5 percent.*^ Neither of the two was active in the

business. Another partner, A. H. Wenck, was managing
partner in direct charge of the enterprise. As in the case

of the Portland partnership, Dora executed the articles of

42 The trust created by E. Royce for his daughter Eunice had an interest

of about 13 percent. See further p. 97, infra.
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partnership and the Certificate of Assumed Name ; she

had her own capital and drawing account on the books of

the partnership; and she received her share of the profits

along- with the others. See pp. 15-19, supra. Here, too,

the Tax Court has ruled that Dora "was not a bona fide

partner." As a result, her share of the profits for the

years 1945-1947 has been taxed to E. Royce as his income.

(R. 275-278.)

Though in our view the Tax Court clearly erred in re-

gard to the Portland partnership, we are even less able to

understand its rationalizations on the Seattle partnership.

Neither Dora nor E. Royce actively participated in the

Seattle enterprise. Both were essentially passive investors

in a business whose income derived from capital plus the

efforts of others. She o\\med her interest as fully as he

o^\Tied his, and the firm income was no more attributable

to him than to her. See Jones v. Baker, 189 F. 2d 842,

844 (10th Cir. 1951); Arthur A. Byerlein, 13 T.C. 1085,

1091-1092 (1949). And as a mere owner of about 5 per-

cent, he could scarcely exercise undue dominion over

partnership affairs even if he were so inclined. In these

and similar circumstances, where the income is divorced

from any ser\nces by the donor-partner, the courts con-

sistently hold that he cannot be taxed on the profits of

the donee-partner. Jones v. Baker, supra; United States

v. Atkins, 191 F. 2d 146 (5th Cir. 1951) ; T. W. Roshorongh,

8 T.C. 136 (1947); Artliur A. Byerlein, supra; William

Collins, Sr., 7 T.C.M. 830 (1948) ; Estate of A. C. Hewitt,

Sr., 9 T.C.M. 383 (1950) ; B. G. Bock, 9 T.C.M. 709 (1950)

;

Edna Jurgensen, 9 T.C.M. 1027 (1950) ; Juliana Schroeder,

11 T.C.M. 8 (1952).

Apparently here the Tax Court failed to recall what it

thoughtfully held on prior occasions. For example, in

Edna Jurgensen, supra, at 1029, the court stated on the

basis of the Cidbertson case, **It is possible for one who
owns capital in a business, but who performs no services
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' for that business, to make a gift of a part of his capital

interest so that thereafter the inconie from the business

1 attributable to the capital given away is no longer taxable

to the donor. '
' The Tax Court made no attempt to ex-

plain why the same principle does not apply hero. If the

1 attempt had been made, we doubt whether nmch would

have been added. There is no more reason to disregard

[Dora's interest than to ignore E. Boyce's interest. The

1 Tax Court wrongfully attributed to him ''the income

resulting from tlie wife's interest in the partnership."

Arthur A. Byerlein, supra, at 1092.

V.

i THE TRUST FOR EUNICE M. ROYCE IS A MEMBER OF THE
SEATTLE PARTNERSHIP AND ITS DISTRIBUTIVE SHARE
OF THE INCOME IS NOT TAXABLE TO E. ROYCE

The final question involves the trust which E. Royce

created for the benetit of his daughter Eunice.

Again the relevant evidential facts are not in dispute.

On April 20, 1944, E. Royce executed the declaration of

trust. On the same date he transferred to himself, as

trustee, 700 shares of stock in Yellow Cab Company of

Seattle. When the partnership succeeded the corporation,

he signed the articles of partnership as trustee. The
! capital interest of the trust was about 13 percent. The

books of the partnership reflected a separate account for

I the trust; the trust received its proportionate share of

\ the distributions ; and all distributions to the trust were by

c checks payable to E. Royce as trustee. The checks, in

|t turn, were deposited in a separate trust account. See

pp. 19-21, supra.

What we have said about Dora's interest in the Seattle

}
partnership also applies to the trust's interest. None of

\
the firm income was attributable to personal services of

' E. Royce. He was simply a passive investor in the enter-

II

prise, and there is no more reason to disregard the trust's
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interest than his interest. The trust owned its sihare of

partnership capital just as completely as E. Royce owned

his and Dora owned hers. See Edna Jurgcnsen, supra.*^

A trust may become a partner through a gift of a capi-

tal interest just as an individual may become a part-

ner through an outright transfer. Henslee v. Whitson,

supra; Miller v. Commissioner, 203 F. 2d 350 (6th Cir.

1953); Scofield v. Mauritz, supra; Commissioner v. Brod-

head, 210 F. 2d 652 (9th Cir. 1954), aff\q 18 T.C. 726

(1952); Commissioner v. Sidfan, 210 F. 2d 652 (9th Cir.

1954), aff'g 18 T.C. 715 (1952) ; Commissioner v. Eaton,

210 F. 2d 653 (9th Cir. 1954), aff\q 11 T.C.M. 734 (1952);

Pike V. United States, 231 F. 2d 688 (9th Cir. 1956) ; Gold-

berg v. United States, 152 F. Supp. 259 (E.D.N.Y. 1957)

;

Dickstein v. McDonald, 149 F. Supp. 580 (M.D. Pa. 1957);

Theodore D. Stern, supra; Clarence B. Ford, supra.

The Tax Court attempts to distinguish the Stern and

Brodhead decisions with the bare comment that they ''are

clearly distinguishable on their facts and are of no appli-

cation here." (R. 288.) However, the Tax Court has dis-

covered some adverse distinction where none exists. Under

those decisions the trust for Eunice a fortiori qualified as

a partner.

In the Stern case the taxpayer was controlling stock-

holder of a close corporation. Because of the excess profits

tax he decided to operate through a partnership. He also

realized that his own taxes would be less if he gave part

of his interest to members of his family. ''He chose to

use trusts rather than transfer the interests directly to his

wife and children so that he could retain control over the

43 In the Jurgensen case, which also involved a partnership interest of a

daughter, the taxpayer's e^^dence was substantially less favorable than here.

For example, the books did not carry any separate income or c^ipital account

for the daughter. Her interest and her parents' interests were "lumped"
in one family account. No distributions of earnings to the daughter wre
intended or made. And when her interest was sold, her share of the pro(

was used to pay a debt of the taxpayer. 9 T.C.M, at 1029-1030.

I
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business and also prevent any part of it from getting" be-

yond bis immediate family. 15 T.C. at 522. Tbe taxpayer

established four trusts for his wife and sons to which he

transferred portions of his stock. He designated himself

as trustee with broad powers of administration. Under

the terms of the trusts the corpus was not distributable

until after his death unless he provided otherwise. After

the trusts were set up, the corporation was dissolved and

the business was transferred to a limited partnership.

The taxpayer was the sole general partner, and the trusts

as well as the other members were limited partners.

The Commissioner refused to respect the trusts as part-

ners, and taxed their share of the profits to the taxpayer.

The Tax Court disagreed. It held that the taxpayer had

made valid gifts in trust, and that the trusts were part-

ners. "There was no subterfuge or sham about what he

did." And his "plan to form a partnership" did "not

vitiate the gifts." He "intended to make gifts of the

shares and he actually transferred them to the four

trusts." The g-ifts "were permanent, with no interest re-

tained" by him. "There was no reason why he could not

give those shares to the trusts. He did every important

thing that could be done to give the shares to the trusts. A
person may make a complete and valid g-ift to a trust of

which that person is the trustee." After the transfers in

trust the taxpayer "never exercised any dominion or con-

trol over the shares, except in his fiduciary capacity as

trustee." It was unimportant that instead of making out-

right gifts, he "kept the beneficiaries, as such, out of the

business." Though he "retained entire control in him-

self," it was "of no particular significance since limited

partners normally have no part in the control or manage-

ment of the business." "A substantial economic change

took place '
' in which the taxpayer '

' gave up, and the bene-

ficiaries indirectly acquired an interest in, the business."

15 T.C. at 525-527.



100

In the Brodhead case the Commissioner did not fare any-

better. There the taxpayer was the sole proprietor of a

merchandising- business. Ho transferred a half interest to

a trust for his children, and then formed a limited partner-

ship with the trnst. He was the general partner and the

trust was a limited partner. A trust company and a busi-

ness acquaintance were trustees, but they could not exer-

cise their powers of investment without the taxpayer's con-

sent. Similarly, they could not assign the partnership

interest of the trust without his approval. As of the date

of trial, none of the income from the partnership had been

distributed. The Tax Court held that the trust was a

partner, and therefore its half of the profits could not be

taxed to the grantor. This Court affirmed ''on the grounds

and for the reasons stated in the Tax Court's findings and
opinion." 210 F. 2d at 653.

The Tax Court's reasons moved easily to its conclusion.

The taxpayer, the court stated, irrevocably parted with 50

percent of his ownership, which was then contributed by

the trust to the partnership. The fact that the contribu-

tion consisted of gift capital was immaterial, for the con-

tribution had become the property of the trust. The tax-

payer's retained control similarly had no adverse effect.

** Trusts normally provide for some degree of control over

corpus and/or income by someone other than the bene-

ficiary. If they did not, the transfer would result in an

outright gift rather than the creation of a trust." And if

*'the settlor retains power to control the trustee in some
respects in the administration of the trust, the settlor is

ordinarily under a fiduciary duty to the beneficiary in re-

spect to the exercise of the power." 18 T.C. at 733-734.

The Tax Court then referred to *'the expressed view"
of the 1951 committee roports^^ that "partnership income,

where capital is a material income-producing factor, should

*•* See pp. 85-87, supra.

I
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be taxed to the partners if they were the real owners of

their interests regardless of how the interests may have

been acquired." While the 1951 legislation was not retro-

active, "the basic principle of taxing income from prop-

erty to the owner of the property was the law in the earlier

years as fully as it is today." Moreover, as the reports

stated, a transferee does not necessarily lack "true owner-

ship" because of powers retained "as a managing partner

or in any other fiduciary capacity when considered in the

light of all of the circumstances." Brodhead's powers

over the corpus in the business "were no more than those

of a managing partner, and in the exercise thereof he was

required to act in a fiduciary capacity. After a gift is

once complete and title has passed to the donee, the fact

that the donor subsequently has possession of it does not

affect its validity." Id. at 735-736.

If any important differences distinguish the present case

from the Stern and Brodhead cases, they are diiferences

which militate against the Commissioner. In those cases

each grantor operated the business as sole general part-

ner. Here someone else ran the business. There each

grantor contributed significant services as well as capital.

Here the grantor was a mere passive investor. There each

grantor, as sole general partner, controlled the flow of in-

come to the trust. Here the grantor was but one partner

among many. In short, the decision below cannot be sen-

sibly squared with the two decisions which the Tax Court

has so casually put aside.

The Tax Court seeks to fortify its conclusion by remark-

ing that no "substantial change" was "made in the eco-

nomic position of E. Royce or in the management and con-

trol of the Seattle partnership. The capital donated by E.

Royce to himself as trustee and then, in turn, to the Seattle

partnership was part of that which he had previously em-

ployed in the hTisiness. The conduct of the business re-

mained unchanged." (R. 288.) All this emphasis is con-
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cerned with the irrelevant.'*'* Of course, the trust did not

affect the * 'conduct of the business" or its ''management

and control." For E. Royce had nothing to do with the

operation of the business. He was an inactive investor be-

fore the trust was created, and he remained an inactive

investor after it was created—except that he had given

away a portion of his investment.

The Tax Court additionally notes that under the trust

instrument E. Royce had broad powers to manage and in-

vest, and to accumulate or distribute income. (R. 288.)

But the court at the same time concedes that these powers

of administration were bestowed on him as trustee. (R.

288.) Since they were held as trustee, they were fiduciary

powers; and fiduciary powers do not disqualify a trust

from becoming a partner. Miller v. Commissioner, supra,

at 353. See further pp. 87, 99-101, supra.^^

As a further reason for ignoring the trust, the Tax Court

refers to the loans made by the trust to E. Royce. These

loans, says the court, were made "with no more apparent

restraint than there would have been had the trust never

been declared." (R. 288.) We do not see how the loans im-

paired the bona fide existence and OAVtiership of the trust.

Whenever loans were made, the obligation to repay was

45 The Tax Court's argument at this point further reflects its departure

from the Stern and Brodhead decisions. There tlie trusts were recognized

as partners though they were deliberately designed to preserve the grantor 's

management and control of the business.

40 The Tax Court cites, as an adverse factor, E. Royce 's failure to "file

fiduciary income tax returns for the trust." (R. 282.) Here there seema

to be much ado about little. According to the Tax Court's own findings,

E. Royce filed separate returns of the trust income which he signed as trustee.

(R. 282.) In reporting the trust income he erroneously used the individual

tax form because he was unfamiliar with the special form devised for trusts.

However, the genuineness of the trust is not in the least affected by this

innocent mistake of the trustee. As the Fourth Circuit held, in regard to

an analogous failure to file a proper return, tax liabilities are not to be

distorted because the taxpayer did not fully "know all the legal consequences

ol" his every act." Funai V. Commissioner, supra, at 894. The income tax

is not a penalty imposed on laymen for a pardonable lack of legal expertise.

i
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recognized. At the end of 1949 the loans came to $94,100.

I Of this total, $7,100 was advanced to Boyce, Inc., and

$87,000 to E. Royce personally. Royce, Inc. repaid the

;$7,100 with interest in 1950. As of December 31, 1954, E.

Royce had repaid $5,515, and the balance is represented by

inotes. See p. 21, supra.

In the present context we need not pause to consider

whether E. Royce may have strayed beyond the fiduciary

limitations which hedge his discretion as trustee. This

case involves the taxability of income received by the trust.

It "is not concerned with how faithfully the trustee dis-

charged his duties." Walherg v. Smyth, suiyra^ at 297.

As this Court stated in similar circumstances, whether the

loans '^ constituted sound trust management, or even

amounted to misconduct on the part of the trustee, is a

question of state law." It does not affect the question

whether the trust has otherwise become a partner. See

Pike v. United States, supra, at 694. The Tax Court itself

recognized, in a less favorable situation, that a father's

(loan from his daughter did not disturb her interest as a

;partner. Edna Jurgensen, supra. Even if E. Royce "took

more liberties than the law allows," his action ''was more
referable" to his position as "head of the household than

to any belief that he had not really and truly" made a gift.

Estate of Dorsey v. Commissioner, supra, at 299-300. The
income of a trust cannot be taxed to its grantor by ignor-

ing the fi:ducia"7 ^restrictions which bind him under the

tprinciples of trust law. Cf. Phipps v. Commissioner, 137

F. 2d 141, 144 (2d Cir. 1943).^^

The Tax Court cites five decisions as if they inevitably

lead to its conclusion. (R. 287.) These decisions are

47 The Tax Court states, somewhat accusingly, that little income was dis

itributed to Eunice. Since she was then a minor at school, there was no

reason for substantial distributions. If the income had been generously

applied for her maintenance, the Commissioner would be the first to argue

that the trust should be ignored because its income had been used to

jjdiflcharge the grantor's legal obligation of support.



104

Economas v. Commissioner, 167 F. 2d 165 (4th Cir. 1948)

;

Zander v. Commissioner, 173 F. 2d 624 (5th Cir. 1949);

Sianhack v. Boherfson, 183 F. 2d 889 (4th Cir. 1950) ; Feld-

man v. Commissioner, 186 F. 2d 87 (4th Cir. 1950), aff'g

14 T.C. 17 (1950) ; and Stanton v. Commissioner, 189 F.

2d 297 (7th Cir. 1951), af'g 14 T.C. 217 (1950). ''The fac-

tual situation hero," says tho court, "cannot be satisfac-

torily distinguished" from those cases. (R. 287-288.) We
consider it neither desirable nor appropriate to engage in

a delicate balancing of precedents. We shall merely indi-

cate very briefly that the cited cases hardly compelled the

Tax Court to tax the income of the trust to E. Royce.

None of them involved a donor-partner who was simply an

inactive investor in a business operated by others.

In the Economas case the taxpayer was sole o^vner of a

business. She transferred an interest of 25 percent to

each of two trusts for her children. She then continued

to manage the business as before. In making distributions

to herself she arbitrarily retained the profits to which the

trusts were simultaneously entitled, "The earnings were

due entirely to the taxpayer's efforts and the monies

credited on the books to the children, except for a small

amount, remained in the business and could not be with-

draA\Ti without the taxpayer's consent." 167 F. 2d at 167.

In the Zander case the taxpayer was also sole owner of

the enterprise. He assigned 60 percent to trusts for his

children. He then continued to operate the business as be-

fore. Except for a few incidental sums, the trusts received

none of the profits. The taxpayer ran the business as if

there were no trusts.

In the Stanhach case the trusts were given interests as

limited partners. The grantors were the general partners,

Avho had complete control over the operation of the busi-

ness and the distribution of profits. They were also free

to reallocate the trust income within the families of the

beneficiaries. In the Feldman case the taxpayer owned

35 percent of the business and transferred 13 percent in

J
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trust for his son. Unlike E. Royce, he was actively en-

gag-ed in the business, which ''was created and apparently

brought to its successful position largely through" his

"efforts". 14 T.C. at 25. Furthermore, despite the recent

Culbertson decision, the case was decided on the discredited

ground that a donee of a partnership interest is not a part-

ner for tax purposes unless he contributes ''vital services"

or there is some special "business purpose" for bringing

him into the business. We have already noted that even

the Commissioner has explicitly renounced any such prin-

ciple. See Mim. 6767, discussed at pp. 87-88, supra; and
see further pp. 84-85, supra.

The Stanton case does not require much more to be said.

The taxpayer lost there for the simple reason that the al-

leged partnership was a mere assignee of his personal serv-

ice income. In addition, he retained and then exercised a

right to recapture the interest which he had allegedly given

away.

The Tax Court erred in taxing the earnings of the trust

to E. Royce.

CONCLUSION

The decisions of the Tax Court should be reversed.

Respectfully submitted,

Louis Eisenstein

1614 Eye Street, N. W.
Washington 6, D. C.

Randall S. Jones

Public Service Building

Portland 4, Oregon

Ebekhakd p. Deutsch
Hibernia Bank Building

New Orleans, Louisiana

Counsel for Petitioners
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APPENDIX

I.

Statutes and Regulations Involved

Act of June 25, 1948, 62 S,tat. 945

:

§ 1732. Record made in regular course of business

;

photographic copies.

(a) In any count of the United States and in any court

established by Act of Congress, any writing or record,

whether in the form of an entry in a book or otherwise,

made as a memorandum or record of any act, transac-

tion, occurrence, or event, shall be admissible as evi-

dence of such act, transaction, occurrence, or event, if

made in regular course of any business, and if it was the

regular course of such business to make such memo-
randum or record at the time of such act, transaction,

occurrence, or event or within a reasonable time there-

after.

All other circumstances of the making of such writ-

ing or record, including lack of personal knowledge by
the entrant or maker, may be shown to affect its weight,

but -such circumstances shall not affect its admissibility.

The term "business," as used in this section, in-

cludes business, profession, occupation, and calling of

every kind.
* * *

(28U.S.C., 1952 ed., §1732.)

Internal Revenue Code of 1939

:

Sec. 115. Distributions by Coeporations.

(c) Distribution in Liquidation.—Amounts distributed

in complete liquidation of a corporation shall be treated

as in full payment in exchange for the stock, and
amounts distributed in partial liquidation of a corpora-

tion -shall be treated as in part or full payment in

exchange for the -stock. The gain or loss to the dis-
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tributee resulting from such exchange shall be de-

termined under section 111, but shall be recognized

only to the extent provided in section 112. In the

case of amounts distributed (whether before January

1, 1939, or on or after such date) in partial liquidation

(other than a distribution to which the provisions of

subsection (h) of this section are applicable) the part

of such distribution which is properly chargeable

to capital account shall not be considered a dis-

tribution of earnings or profits. * * *

* » *

(g) Redemption of Stock.—If a corporation cancels

or redeems its stock (whether or not such stock was
issued as a stock dividend) at such time and in such

manner as to make the distribution and cancellation or

redemption in whole or in part essentially equivalent

to the distribution of a taxable dividend, the amount
so distributed in redemption or cancellation of the

stock, to the extent that it represents a distribu-

tion of earnings or profits accumulated after Feb-

ruary 28, 1913, shall be treated as a taxable divi-

dend.
* * #

(i) Definition of Partial Liquidation.—As used in

this section the term "amounts distributed in par-

tial liquidation" means a distribution by a corpora-

tion in complete cancellation or redemption of

a part of its stock, or one of a series of dis-

tributions in complete cancellation or redemption of

all or a portion of its stock.

* * *

(26 U.S.C, 1952 ed., Sec. 115.)

Sec. 181. Partnership Not Taxable.

Individuals carrying on business in partnership shall

be liable for income tax only in their individual capacity.

(26 U.S.C, 1952 ed., Sec. 181.)

i
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: Sbc. 182. Tax of Partners.

In computing the net income of each partner, he shall

i include, whether or not distribution is made to him

—

* # *

(c) His distributive share of the ordinary net income

or the ordinary net loss of the partnership, computed
as provided in section 183 (b).

(26 U.S.C, 1952 ed., Sec. 181.)

Treasury Regulations 111, promulgated under the Internal

Revenue Code of 1939:

Sec. 29.115-5. Distributions in Liquidation.—Amounts
distributed in complete liquidation of a corporation

are to be treated as in full payment in exchange for

the stock, and amounts distributed in partial liquida-

tion are to be treated as in part or full payment in

exchange for the stock so canceled or redeemed. The
gain or loss to a shareholder from a distribution in

liquidation is to be determined, as provided in section

111 and section 29.111-1, by comparing the amount of

the distribution with the cost or other basis of the

stock provided in section 113 ; but the gain or loss

will be recognized only to the extent provided in sec-

tion 112, and shall be subject to the conditions and limi-

tations provided in section 117.

The term "amounts distributed in ijartial liquidation"

means a distribution by a corporation in complete can-

cellation or redemption of a part of its stock, or one

of a series of distributions in complete concellation

or redemption of all or a portion of its stock. A com-

plete cancellation or redemption of a part of the cor-

porate stock may be accomplished, for example, by the

complete retirement of all the shares of a particular

preference or series and issuing new shares to replace

a portion thereof, or by the complete retirement of
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1
any part of the stock, whether or not pro rata among
the shareholders.

In the case of amounts distributed in partial liquida-

tion, the part of such distribution wliich is properly

chargeable to capital account shall not be considered

a distribution of earnings or profits within the mean-

ing of section 115(b) for the purpose of determining

taxability of subsequent distributions by the corpora-

tion. (See sections 29.27(g)-l and 29.li5-ll.)

Sec. 29.115-9. Distribution in Redemption or Can-

cellation of Stock Taxable as a Dividend.—If a cor-

poration cancels or redeems its stock (whether or not

such stock was issued as a stock dividend) at such

time and in such manner as to make the distribution

and cancellation or redemption in whole or in part

essentially equivalent to the distribution of a taxable

di\'idend, the amount so distributed in redemption "r

cancellation of the stock, to the extent that it rep

sents a distribution of earnings or profits accumu-

lated after February 28, 1913, shall be treated as a

taxable dividend.

The question whether a distribution in connection

with a cancellation or redemption of stock is essenti-

ally equivalent to the distribution of a taxable dividend

depends upon the circumstances of each case. A can-

cellation or redemption by a corporation of a portion

of its stock pro rata among all the shareholders will

generally be considered as effecting a distribution

essentially equivalent to a dividend distribution to

the extent of the earnings and profits accumulated

after February 28, 1913. On the other hand, a can-

cellation or redemption by a corporation of all of the

stock of a particular shareholder, so that the share-

holder ceases to be interested in the aflfairs of the

corporation, does not effect a distribution of a tax-

able dividend. • • •

I
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Respondent's Exhibit A

I, Stuart A. Wixson, lieroby certify as follows:

1. I reside at 124 Lake Drive West, Paokaiiack Lakci,

New Jersey.

2. I am the Treasurer and Assistant Seci-etary of

Crown Financk Company, Inc., a Delaware corporation,

formerly American Business Credit Corporation, the name
having been changed from American Business Credit Cor-

poration to Crown Finance Company, Inc. in 1950.

3. There is atitaclied hereto a copy of the Minut(»s of

a meeting of the Executive C!onnnittee of American lousi-

ness Credit Corporation, the Delaware corporation, held

on June 20, 1945, at its office at 50 Church Street, Now
York, New York.

4. At the date of said meeting American Business Credit

Corporation, the Delaware Corjioration, owned all of th(^

issued and outstanding capital stock of American Busi-

ness Credit Corporation, an Oregon Corporation, which

made the latter a wholly-owned subsidiary of the former.

5. As appears from the Minutes of the meeting of the

Executive Committee hereto attached, American Business

Credit Corporation, the parent corjioration, ai)proved the

loan by its Oregon subsidiary, more fully referred to in

said Minutes, in the amount of $350,000.

6. Under the method of operation between American

Business Credit Corporation, the Delaware corfmratioii,

and its wholly-owned Oregon subsidiary, American Busi-

ness Credit Corporation would advance to its wholly-owned

subsidiary funds needed by the Oregon subsidiary for the

transaction of its business, and as appears from the

records of the American Business Credit Corporation,

•the Delaware corporation, and its wholly-owned Oregon

subsidiary said loan in the sum of $350,000 was made
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ill July, 1945 and was repaid in the niontli of Septem-

ber, 1945.

7. That the Oregon subsidiary, American Business

Credit Corporation, an Oregon corporation, was organized

on or about the 25th day of Augusit, 1943 and was dissolved

on or about the 27th day of June, 1949, and certain of

its records were transferred io the parent corporation in

New York City, and that such records are in my general

custody.

In Witness Wheeeof, I have hereunto set my hand and

seal this 21st day of April, 1955.

Stuart A. Wixson

State of New York
County of New York ^^

On this 21st day of April, 1955, before nie personally

came Stuart A. Wixson, to me known and known to me
to be the individual described in and who executed the

foregoing instrument.

Carroll H. Donohue
Carroll H. Donohue

Notary Public,

State of New York
No. 30-0992650

Qualified in Nassau

County

Cert, filed with N.Y. Co.

Clk and Reg.

Term Expires March 30,

1957

I
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Amebican Business Credit Corporation

Meetincx of Executive Committee

Meeting of the Executive Committee was held in Suite

1460, 50 Church Street, New York, N. Y. on June 20th

1945 at 2:00 P. M. O'clock.

Present: Messrs. Burman, Cashmore and Kincaid of

the Committee; and by invitation, Messrs. Dick and Ebe,

Vice Presidents of ithe Corporation, and Mr. Davidson,

Vice President of the Corporation's Portland, Oregon
!
subsidiary.

Mr. Kincaid served as Chairman and Mr. Fitzgerald

acted as Secretary thereof.

Messrs. Dick and Ebe presented details relating to a

financing arrangement Tequested by Aetna Industrial Cor-

'poration. New York, N. Y. Aetna plans ito purchase 100%
lof the capital stock of Utility Construction Co., Inc., New
^Brunswick, New Jersey for the isum of $180,000. The Com-
imittee was informed Aetna will put up $30,000 toward the

purchase price and wishes to borrow the balance of

$150,000 from ABC. Uitility is an old established con-

tracting firm generally engaged in road building and

supply of contractors materials.

We would loan Aetna $150,000 on its demand cor-

'porate note and simultaneously Aetna would acquire

iall the stock of Utility, which would be pledged immedi-

tately to us. Within 35 to 40 days from date of our loan

Aetna will repay us $50,000 leaving a balance of $100,000.

At the same itime, the accounts of Utility will be assigned

to us, wherein the advance on such acceptable accounts

will be not less than $70,000, leaving a balance of $30,000

on our original loan. If there are insufficient acceptable

accounts receivable to permit us io advance $70,000, Aetna
will pay us in cash the difference between $70,000 and the

amount available on the acceptable accounts. Advance
on receivables is to be 90% on non-notification basis. The
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balance of $30,000 is to be secured by a first mortgage on

land, plant and equipment of Utility, the mortgage to

remain unrecorded, unless Utility or Aetna is in default

of any of its agreements with us. The mortgage note

will be endorsed by Aetna, and ABC will retain as

collateral the entire capital stock of Utility till the

mortgage is repaid in full. The mortgage is to be re-

paid in 12 equal and consecutive monthly installments,

first due 30 days after the date of the mortgage. We
are to have a one year contract for financing the ac-

counts receivable of Utility; over all charge on all

money is 12% per annum.

The Committee reviewed in detail the financial con-

dition of Utility Construction Co. as at our examina-

tion date, April 30th, 1945, and the operating results

for prior years as reflected in the examination, to-

gether M4th the condition of Aetna Industrial Corpora-

tion as at our examination date, 12/31/44, and the

company's statements as at 3/31/45. Mr. Dick and
Mr. Ebe were interrogated in respect to the condi-

tion of both companies, and their opinions of the

transaction. After reviewing the entire credit file, the

Conmiittee unanimously approved the lines as requested,

with stipulations as follows

:

1. Since Utility Construction is a contracting firm, re-

ceivables created will generally rise from contracts

being performed. The Committee therefore requires

that the Credit Department examine such contracts

at the time receivables are assigned to be assured

the receivables are in order and to be aware of any

hold-back feature, etc.

2. Subject to approval of our counsel.

!Mr. Davidson and Mr. Ebe then submitted an applica-

tion on behalf of ABC-Portland. A group of outstanding

individuals in Portland, headed by Messrs. Barney &
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ij Boy Royce and Robert Jacob, desire to purchase the

! entire capital stock of Oregon Motor Stages, largest

I intra-state bus company operating in Oregon. Capital

stock consists in all of 750 shares Common, par value

• $100.00 per share, book value $537.00 per share. The

stock is ito be acquired for a price of $750,000. The

t
purchasers intend to buy 400 shares for $400,000,

with their own funds. They ask that we extend

a line of credit of $350,000, the balance of the pur-

> chase price of the Oregon Motor Stages stock. We are

asked to lend Mr. Roy Royce, personally, the sum of

$350,000, on his note, to be secured by all of the capital

stock of Oregon Motor Stages. Our loan to be repaid in 90

days or adjusted as conditions warrant. Mr. R. Royce 's

personal statement reflects a net worth of $1,366,000.00.

Retiring stockholders will guarantee to R. Royce and his

associates that the worth of Oregon Motor Stages is not

less than the figure shown on the company's 4/30/45 state-

in ent. A fee of $5,000 plus 5% per annum on cash for every

I 90 days is charge contemplated.

The Committee reviewed in detail the financial condi-

tion of Oregon Motor Stages as of 12/30/44 and 4/30/45

and its operating results for 1944. Mr. Davidson was ques-

tioned in respect to the proposed transaction and Mr.

Dick's opinion was received. After oonsideration and

full review, the Committee unanimously approved the

credit line requested, subject to approval of counsel, and

the following stipulations

:

1. Subject to unanimous approval of full Portland Com-
mittee.

Mr. Davidson then presented for the Committee 's consid-

I eration a proposal made by Mr. Bnchanan, General Man-
. ager of Poole, McGronigle and Jennings, ship repairers

in Portland. Mr. Buchanan desires to purchase the assets

and liabilities of Hurley Marine Works, Inc. of Oakland,
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California. Plant and machinery would not be pur-

chased but leased for a term of two years, mth an
option to purchase. Hurley operates now under a

War Shipping- Administration master contract which

would be acquired in the purchase. Volume of business

done by Hurley in 1944 was $12,000,000. We would be

asked to consider 80% advance on receivables and a 60

day loan of $300M against the acquiring companys ' capital

stock and the assignment of the two year plant lease. The
loan of $300M would be repaid or converted in 45

days, to a receivable advance. Mr. Davidson said he

was not asking for approval of credit lines at this

time, but wanted the Committee's thoughts and instruc-

tions. The Committee agreed that the volume of busi-

ness possible appeared attractive. By unanimous vote

the Committee authorized Mr. Davidson to indicate our

interest and determine whether such a transaction would
be agreeable to the Seller. If so, Mr. Davidson was in-

structed to present the complete transaction for full Com-
mittee consideration.

Mr. Bunnan then presented details of an application by

Music Acceptance Corporation. Mr. Mair of MAC and Mr.

Hammergren of Wurlitzer Mfg. Co. had discussed with

him, a proposed plan for financing the New Wurlitzer

Orgatron. The Orgatron will sell at retail for about $1,200

under Regulation ''W" terms, direct collection, with finance

charge of ^/2% per month on the unpaid balance for

the number of months the transaction runs. Maximum
advance by ABC would be 90%. MAC proposed that

all dealer and distributor contracts be made in its

name, and that ABC have a special set-up with MAC
Chicago office so that all time sales created flow thru

MAC. MAC proposed that ABC pay its employees in

this set-up and as well as a portion of the rent for

the space used. Further MAC proposed a maximum
yield of 10% to ABC or that ABC pay MAC 25%
of net charges. The Committee discussed the proposal
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with Mr. Dick, and with Mr. DeMayo, Comptroller of

the Corporation, who had been invited to attend this

subject on the Committee agenda. After consideration

the Committee approved extending a line of credit

with ithe following stipulations:

1. That we would only consider the business offered

on a basis of 11% per annum net yield to us.

2. We are not interested in any special operating

'Set-up for Music Acceptance Corporation.

There being no further business, the Committee voted

to adjourn.

S. J. Fitzgerald

Acting Secretary
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Sntlje

Mniteb States; Court of Appeals;

Jfor tfje iSintf) Circuit

NATIONAL LABOR RELATIONS
BOARD,

Petitioner,

vs. ) No. 15727
CALIFORNIA DATE GROWERS
ASSOCIATION,

Respo7ident.

BRIEF IN ANSWER TO PETITION FOR
ENFORCEMENT OF AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD

BRIEF FOR THE RESPONDENT, CALIFORNIA
DATE GROWERS ASSOCIATION

This is the brief of respondent, California Date

Growers Association, filed in answer to the opening-

brief heretofore filed by petitioner.

JURISDICTION

Respondent raises no issue with respect to peti-

tioner's statements as to jurisdiction, appearing- on

pages 1 and 2 of its brief.



CORRECTIONS IN PETITIONER'S STATEMENT
OF FACTS

The nature of respondent's operations and hiring

system, described on pages 2, 3 and 4 of petitioner's

brief is accurate. Petitioner has used the heading

''Respondent Reduces the Security of Strikers to Pun-

ish Them for Striking" on page 4 of its brief. This

heading is, of course, purely a legal conclusion and it

is not, therefore, a factual statement of the circum-

stances involved in this case. Respondent admits that

it reduced the seniority of some strikers, but it denies

that it did so to punish them for striking. Any reduc-

tion in seniority that occurred was only incidental to

respondent's purpose of keeping its business going at

the time the strike occurred.

Although the facts recited under subhead B, page 4,

of petitioner's brief are generally correct, jjetitioner,

on page 5 of its brief, refers to the list of March 18,

1954, as a "new seniority list". This list was in fact a

Hiring List and it admittedly only included persons

who worked during and after the strike. (T.R.^ p. 247.)

Thus, strikers for whom no work was available after

the strike, during the 1953-54 season, would obviously

not have been included on a list comprising only people

who had worked. When hiring began in the 1954-55

season no employee who had gone on strike lost any

work or was laid off any sooner because of the March

^T. R. references are to the Transcript of Record on file with the United
States Circuit Court of Appeals for the Ninth Circuit.



18, 1954 list. (T.R. 258, 292.) Respondent will discuss

this situation in more detail in the subsequent portions

of this brief as it bears on the Board 's conclusion that

there was discrimination in violation of Section 8(a)

(1) and (3) of the Act. It is sufficient to say at this

point that the Board's conclusion is based on an erro-

neous interpretation of the March 18, 1954 list of

employees.

On page 6 of petitioner's brief, it is not correct to

state that respondent did not inform any employee

about its new seniority policy prior to March 18, 1954.

(See T.R. 288.) Furthermore, the record shows that a

change in seniority had occurred right after the strike

commenced and the Trial Examiner so found. (T.R.

281-283, 286.) The petiioner's statement appears to

overlook the fact that it was the March 18, 1954 arid

the 1952-53 seniority list that was used in hiring in the

1954-55 season. (T.R. 291-292.)

On page 10 of petitioner's brief, under subsection 4,

petitioner reiterates the conclusion of the Regional

Director that 12 employees had not quit. It will be ob-

served that the issue involved is whether the Regional

Director acted in an arbitrary and capricious manner

in determining that these employees did not quit. This

issue will be discussed later in this brief, but it is

pointed out here to make it clear to the Court that in

the first paragraph under this subtitle 4 petitioner is

reciting conclusions rather than facts.
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SUMMARY OF ARGUMENT

I. The certiiication by the National Labor Relations

Board is invalid.

A. The Regional Director acted arbitrarily and ca-

priciously in permitting the coiuiting of chal-

lenged ballots.

1. The fact that procedural requirements were

observed does not excuse arbitrary and capri-

cious substantive findings.

2. Employees who unconditionally applied for

reinstatement and thereafter refused to ac-

cept work of a nature previously done by i

them quit their employment.

B. The counting of challenged ballots under the cir-

cumstances existing in this case was contrary

to the Rules and Regulations of the National

Labor Relations Board and was in violation of

the Fifth Amendment to the Constitution of the

United States.

II. The respondent did not and has not discriminated

against its employees with respect to seniority in

violation of the National Labor Relations Act, as

Amended. «

A. The respondent's strike seniority policy was not

discriminatory.

B. The March 18, 1954 Hiring List was not dis-

criminatorv.
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ARGUMENT

I. THE CERTIFICATION BY THE NATIONAL LA-

BOR RELATIONS BOARD WAS INVALID.

A. The Regional Director Acted Arbitrarily and Ca-

priciously in Permitting the Counting of Chal-

lenged Ballots.

1. The fact that procedural requirements were

observed does not excuse arbitrary and capri-

cious substantive findings.

The Regional Director's determination that 12 em-

ployees who refused work in a night shift were entitled

to vote was supported by no substantial evidence. Peti-

tioner, in its brief (p. 19) states that there was no

affirmative evidence that these employees intended to

abandon their employment status. In making this state-

ment petitioner overlooks completely the testimony

appearing in the Transcript on page 166. (James F.

Wright, General Manager of respondent is testifying

in response to questions by John Janosco, representing

the Union.)

:

HiTHE WITNESS : In January of 1954, when
we put on the night shift

—

MR. JANOSCO: That was after the strike.

THE WITNESS : —and we called the people

on the seniority list, when they refused to come
back to work, we said that they had lost their seni-

ority and they had quit. We did not tire them.
'

'



Furthermore, the petitioner completely overlooked

the fact that these 12 employees had 'unconditionally"

applied for reinstatement after the strike. (See peti-

tioner's brief, p. 9.) Petitioner asserts that none of

these employees declined a post strike offer of work on

the day shift. This is no argument at all because no day

shift work was available. Petitioner also states that

some of these 12 employees requested day work at the

time they rejected the night work. According to the

record, only 3 of the 12 indicated a desire for day work

;

(Beryl Warren, T.R. 172; Catherine White, T.R. 189;

Pauline Skinner, T.R. 196.) This generalization on

the part of petitioner emphasizes a basic defect in peti-

tioner 's argument. It is not clear from the record, nor

can any reasonable inference be drawn therefrom to

support petitioner's contention that these 12 employees

had not quit. Only 4 of these 12 employees testified.

Petitioner states that the Regional Director had no

obligation to call the remainder of the 12 employees.

Petitioner further argues that respondent had the bur-

den of producing them as witnesses. This argument is

patently unrealistic. Does petitioner mean that respon-

dent has the responsibility of producing all the evidence

in such a proceeding? Must an employer under these

circmnstances call his own witness to show that the

employees quit, and also locate all those who were for-

merly his employees and subpoena them to appear as

witnesses? Petitioner overlooks completely the fact

that a union claims to represent these employees and



one or more union representatives participated in all

of these proceedings.

Respondent agrees that it may not have been the

duty of the Regional Director to call the remaining 8

emploj^ees as witnesses. Yet the Regional Director has

a duty to investigate these matters (National Labor

Relations Board, Rules and Regulations, Section

102.52) and the most important facts in any such in-

vestigation would be to find out from these employees

whether they had quit. In view of respondent's con-

sistent contention that the employees had quit, it would

certainly appear that such inquiry would be the only

reasonable determination of fact for the Regional Di-

rector to make. Furthermore, it is not necessary to

show that employees subjectively intended to quit.

NLRB V. Scullin Steel Co., 161 F. 2d 143 (C.

A. 8);

NLBB V. Waples Platter Co., 140 F. 2d 228

C. A. 5)

;

Arrow Transportation Co., 109 N.L.R.B. No. 19.

It is not clear from the record whether the Regional

Director had anything to do with producing the wit-

nesses who were called. It appears from the record

that in the course of his investigation he took the state-

ment of at least one of the 12 employees. (Catherine

White, T.R. 189.) It can readily be assumed that be-

cause of the Union's interest that the Union assumed

the responsibility for the production of witnesses who
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would support its conteiitiuii that the challenged bal-

lots of these 12 employees should be counted. With

respect to those who did testify, it is not clear from

the testimony of Mayme Ruby (T.R. 182) and Lupe

Quijades (T.R. 183) whether they had quit or not.

Petitioner correctly states the rule that an ''errone-

ous" or 'incorrect'' administrative decision, or a "mis-

take of honest judgment" does not constitute arbitrary

or capricious action. (Petitioner's brief p. 22.) But a

decision which disregards the only substantial evidence,

or a decision based on no evidence of a probative na-

ture has long been recognized as arbitrary and capri-

cious.

Baltimore dc Ohio Railroad Company v. United

States, 264 U.S. 258, 44 S. Ct. 317, 68 L. Ed.

667;

Inland Motor Freight v. United States, 36 F.

Supp. 885.

Petitioner argues that the previous practice of the

employer in not discharging employees who refused

night work is evidence that none of these 12 employees

quit. This argument completely begs the issue. In the

first place, there is no issue of discharge here. The re-

spondent at no time claims to have discharged these 12

employees. Petitioner infers by its argument that the

employer, in order to prove that these employees quit,

should have discharged them. (Petitioner's brief }). 20.)

It is obvious that no such action on the part of an em-

ployer is necessary when an employee has quit. The
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termination of employment effectively occurs by the

act of quitting. No discharge is necessary.

Petitioner discusses at some length the respondent's

prior practice of permitting daytime employees to de-

cline night shift work and still remain on the day shift.

(Petitioner's brief p. 19.) Petitioner also discusses

respondent's prior practice of recruiting a nucleus of

its night shift from day shift employees. (Petitioner's

brief p. 10.) In attempting to compare the circum-

stances surrounding the refusal by the 12 employees

to accept night shift work on January 16, 1954, with

previous night shift operation of the employer, peti-

tioner fails to recognize that entirely different situa-

tions are involved. In the first place, these 12 employees

unconditionally applied for reinstatement. This clearly

means that they were willing to accept whatever em-

ployment opportunities were offered to them. In the

second place, the previous night shifts referred to by

petitioner were filled from day shift employees, but

no effort was made to staff the night shift of January

16, 1954, with day shift employees. The employer, in

an effort to provide work for as many of the striking

employees as possible, offered the first available work

on the basis of the 1952-53 seniority list. By refusing

to accept this work, these employees thereby quit and

were no longer entitled to have their names on the 1953

seniority list. These were not employees who were al-

ready working on the day shift and who decided to

continue thereon rather than accept night work. Nor
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was the situation similar to a day shift employee who

may have preferred not to work any longer that season

if he couldn't work days. In either of these cases the

employees would have retained their position under the

1953 seniority list and there would be no evidence that

they had quit.

2. Employees who unconditionally applied for re-

instatement and thereafter refused to accept

work of a nature previously done by them quit

their employment.

The situation here involves 12 employees who, after

having unconditionally applied for reinstatement, were

presumably awaiting a call to work. When these em-

ployees signed the availability sheet after the strike,

their availability was not dependent on being called for

a day shift rather than a night shift.

Respondent urges, therefore, that these employees

quit by refusing to accept employment that was not in

any way more onerous than that which they had per-

formed before. According to the record, the respon-

dent's e\idence that these 12 employees quit (T.R. p.

166) stands unchallenged as to at least the 8 employees

who did not testify. Nor was any evidence offered or

presented by the Board or the Union with respect to

these 8 employees who did not testify. The action of

the Regional Director in finding that these 8 did not

quit was, therefore, arbitrary and capricious. The final

tally of votes was 82 for the Union and 78 against, so

I
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these 12 votes (or the 8 who did not testify) were

sufficient in number to affect the results of the election.

For these reasons the election should have been set

aside and the certification of the Union by the National

Labor Relations Board as the bargaining agent for

the employees was invalid.

B. The Counting of Challenged Ballots Under the

Circumstances Existing in This Case Was Con-

trary to the Rules and Regulations of the National

Labor Relations Board and Was in Violation of

the Fifth Amendment to the Constitution of the

United States.

The Regional Director, contrary to the intent of

Section 101.18(3) of the Rules and Regulations of the

National Labor Relations Board, permitted the count-

ing of the challenged ballots without the respondent or

a representative of the respondent being present.

It is quite obvious that respondent could not in good

faith claim an inaccuracy in a count of ballots that

occurred outside of his presence. To do so would be to

make a charge which would merely create suspicion,

because the possibility of proof of any alleged fraud

or mishandling would be remote at best.

It thus becomes important not only to the Union

and the employer, but to the proper functioning of the

Board itself that every reasonable effort be made to

1 avoid a situation similar to that which occurred in the

i instant case. That interested parties should be repre-
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sented at the counting oi' challenged ballots is an easy

but extremely important procedure where on the out-

come of such elections, such long-range effects on the

parties are involved.

Petitioner 's brief, pages 12-13, discloses that no real

effort was made by the representatives of the Regional

Director to determine if anyone representing the re-

spondent was present in the reception room of the Re-

gional Director's office at the time the counting of the

challenged ballots was commenced. Although the let-

ters regarding the time set for the counting of the

challenged ballots were addressed to counsel for re-

spondent, copies of each letter were sent to the respon-

dent company. It would certainly appear that if the

respondent was also being notified of the time for the

counting of the ballots that some effort would have been

made to ascertain if a representative of respondent,

other than its attorney, was present in the reception

room of the Regional Director's office at the time the

counting of the ballots was commenced.

For these reasons it is respondent's position that

the failure of any effective effort to determine whether

a representative of the respondent was present at the

counting of the challenged ballots is contrary to the

intent of Section 101.18(3) of the Board's Rules and

Regulations, and further, is arbitrary and capricious

and a denial of due process of law guaranteed by the

Fifth Amendment to the Constitution.

1
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II. THE RESPONDENT DID NOT AND HAS NOT
DISCRIMINATED AGAINST ITS EMPLOYEES
WITH RESPECT TO SENIORITY IN VIOLA-
TION OF THE NATIONAL LABOR RELATIONS
ACT, AS AMENDED.

A. The Respondent's Strike Seniority Policy Was
Not Discriminatory.

Respondent's argument with respect to lawfulness

of its strike seniority conforms to the findings and con-

clusions of the Trial Examiner in his intermediate

report. (T.R. p. 34.) Although this statement of the

Trial Examiner is included in the record (T.R. pp. 54-

63), it is being set forth herein for the convenience of

the Court

:

"Not all acts, however, which have the neces-

sary effect of discrimination against those engaged

in protected concerted activities, are unlawful un-

der the Act. An economic striker may be perma-
nently replaced and thus lose his job because of

having engaged in a strike, and such action while

necessarily and emphatically discouraging union

activities, is lawful where it is consistent with, and

because of the exercise of the employer's 'right to

protect and continue his business by supplying

places left vacant by strikers.' Mackay Radio,

supra. Motive controls here because in this situa-

tion 'the (employer's) true purpose is the object

of investigation with full opportunity to show the

facts. ' N.L.R.B. vs. Jones & Laughlin Steel Corp.,

301 U.S. 1. If the employer has the 'right to pro-
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tect and continue iiis business by sui^plying places

left vacant by strikers/ it would seem to follow

that he has also the right to take such other action

as he deems necessary 'to protect and continue his

business' in the face of an economic strike, provid-

ing his motive is, in fact, 'to protect and con-

tinue his business,' and not to retaliate against

and punish his striking employees. Determining

motive in a given situation, frequently requires 'a

high degree of introspective perception, '^^ and this

is true here where the discriminatory effect of the

Respondent's action on seniority is apparent and

substantial. There are certain objective factors

present, however, which are invaluable in assess-

ing motive.

''Independent of the action with respect to

seniority, there is no evidence of anti-union basis

on the part of this Respondent. There is no evi-

dence that this Resj^ondent opposed the unioniza-

tion of its employees, or was in any way hostile

to it. Such elections as were held were held pursu-

ant to consent agreements. It is true that negotia-

tion of an agreement to supersede the contract

expiring July 1, 1953, reached an impasse and pre-

sumably to break that impasse in its favor the

Union called a strike, but no refusal to bargain is

charged and no inference of antiunion sentiment

can rest on this state of facts. It may be assumed
that the Res^jondent did not like it when its em-

ployees struck, but when they applied for rein-

statement it took them back as fast as it had work
for them to perform. With respect to its action in

'i3Af. L. R. B. vs. Donnelly Garment Company, 330 U. S. 219, 123. {sic)'
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reducing the seniority of reinstated strikers, we
have the undisputed testimony of its general mana-

ger, James F. Wright, tiiat this action was taken

for the purpose of reassuring its non-striking em-

ployees and replacements concerning the continu-

ity of their employment, and because it considered

such action essential to safeguard and protect its

economic interests in continuing to operate during

the strike."

''If there is something inherently false or spe-

cious in this position, I fail to discern it. The strike

hit the Respondent when its seasonal operations

were at their height since during the Christmas

holidays Respondent's products are particularly in

demand. It is not in the least incredible that non-

striking employees, and employees newly hired

l^Excerpts from Wright's direct examinations:
"Q. Now, during the period that you were in operation, did you have

conversations with the employees either directly or through representatives

with respect to the status of the employees who remained and the status

of employees who were employed and the status of employees who would
come back to work?

"A. Yes. I was in, you might say, constant touch with the employees
during this period. In fact, I used to pick them up—quite a few of them
and escort them into work every morning, and was in contact not only
with the employees who remained during the strike and those who were
hired during the strike, and also the ones that returned to work during the

strike."
* * *

"Q. What did you do with respect to the (nonstriking and newly hired)

employees that I have described here?
"A. Well, as would be natural under a trying situation, the employees

would be concerned with their job security, and I assured them at the time
that those who had remained through the strike, the replacements and the
people who returned, that they would be—had become and would be
treated as the nucleus of our work force; that we didn't know how long
the strike would go on; that we intended to continue to operate the plant
and receive and grade and pack and ship our dates, and that these people
we felt were a necessary part of our business; and that I gave them the
assurance they would be maintained if and when the strike was terminated."

* * *

Excerpts from Wright's cross-examination:
"Q. Anyway, what it comes down to is this, then: That when some of

these people that worked during the strike came to you personally and
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during the strike, would seek some assurance of

preferred seniority status which would protect

them from displacement by striking employees

when and if the latter chose to return to their jobs,

or that an employer would give such assurance if

he felt it would bolster his economic situation. It

is true that the Respondent did not call any of

these employees to the witness stand to corroborate

the testimony of its general manager, but neither

did the General Counsel call any witness to refute

it. I observed nothing in the demeanor of the wit-

ness which would lead me to discredit him. To the

contrary, I was favorably impressed with his

forthrightness and his co-operative attitude

throughout the hearing.

"There are factors, relied on by the General

Counsel in his brief, to counter this testimony.

wanted personal assurance that they would be taken care of after the strike,

you gave it to them?
"A. That's right.

"Q. And that is about all it amounted to?

"A. Well, you say that is about all. It was a pretty important thing for

the people.
"Q. It is very important to a girl who had no seniority and was working

during the strike and wondered what would happen to her job when seni-

ority employees offered to come back. I understand that. But I want to

know whether your publication of your determination to protect these people
went any farther than individual assurances.

"A. I believe, Mr. O'Brien, that I talked—well, I know that during
the strike I would talk to the working force that was there every day, and
this was one of the primary things these people were concerned about, so I

am sure they were advised of it in meetings of all the people who were at

the plant. As I recall, I met—I had met with the graders and the people
in that area of the plant in one meeting, and met with the packers and the
people in the pitting department in that area of the plant at another meet-
ing, but that was a daily occasion during the strike.

"Q. That was to encourage them to get out production, let them know
you were with them, is that it?

"A. Well, it covered a lot of things.

"Trial Examiner: Mr. Wright, do you have any distinct recollection

whether, during any of these meetings that you had with the employees
during the strike, whether you specifically mentioned the matter of their

security to them? Do you have a recollection of it?

"The Witness: Yes, I do."
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The old seniority list, ported in the plant, was not

removed, it appears, nor was a new one, conform-

ing to Respondent's revised policy, posted. It is

remembered, however, that the old seniority list

was not entirely discarded ; it was still followed as

to the order of reinstating the strikers. The union

contract having expired, there was no requirement

that the Respondent post its revised list or any

list at all. There is also some question as to just

when a revised seniority (sic) list, dated March
18, 1954, was first prepared, but this does not seem

very significant inasmuch as it had little, if any,

utility until the beginning of a new season.

"Further, it appears that Wright issued no in-

structions to Florence Hawkins, Respondent's per-

sonnel clerk, at a time when, according to Wright,

the new seniority policy was instituted, and at the

time strikers were reinstated they were not told

that their seniority had been reduced. Presum-
ably, the General Counsel would have it inferred

from such factors that the reduction in seniority

of reinstated strikers, had not actually been deter-

mined at the time the strike was concluded and
therefore could not have had as its moving cause

the protection and continuance of Respondent's

business during the period of the strike. In the

face of Wright's positive and uncontested testi-

mony to the contrary, I think such an inference is

not justified. With a single exception, there is no

showing that strikers on reinstatement inquired

concerning seniority status and there is no showing

of a deliberate withholding of information; nor

was there any advice given them contrary to the
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position Respondent now asserts. It may well be

that Respondent was not impelled to volimteer in-

formation which would be adverse to the reinstated

striker's interests, until some occasion arose re-

quiring the application of a new policy/'^ Nor does

it appear that the situation was such that once the

revised seniority policy had been determined, no-

tice of it would necessarily be channeled immedi-

ately to the personnel clerk. It was Wright's

undisputed testimony that his supervisory staff

was advised concerning the new policy during the

period of the strike and the General Comisel ap-

parently accepted this testimony inasmuch as no

evidence was offered to refute it. Assmning, how-

ever, as apparently the General Counsel would

have it found, that no definite formula for a revised

seniority policy had been determined until after

the strike, such delay would have little significance

if, as Wright testified, assurances had been given

to nonstrikers, during the strike, concerning the

continuity of their employment. It is sufficient

that the action, when taken, was consistent with

such assurances.

"Upon the evideiice afforded me, I can only

conclude that the General Counsel has not proved

^^Excerpt from Wright's testimony on cross-examination:
"Q. Are you pretty sure that you did not tell any of the returned strik-

ers that they had lost seniority by reason of the fact that some people had
continued to work during the strike and they had not?

"A. I didn't personally. One of the problems after a strike when you
have people come back, you have the problem of trying to rebuild a co-

ordination between some people who are out and some people that were in,

and it isn't too good business policy to agitate that situation at the time
they return. You are interested in business continuing.

"Q. Anyway, what it comes down to is this, then: That when some of

these people that worked during the strike came to you personally and
wanted personal assurance that they would be taken care of after the strike,

you gave it to them?
"A. That's right."
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unlawful motive in a situation where motive is con-

trolling. I am unable, in fact, to distinguish the

situation here from the seniority displacement of

economic strikers which the court found lawful in

Potlatch Forests, Inc., supra. That decision stands

squarely for the proposition that an employer may
advance the seniority of nonstrikers to the detri-

ment of economic strikers where the action is con-

sistent with, and for the purpose of protecting and

continuing his business during the strike. While

in the Potlatch decision the court refers to those

whose seniority was advanced as 'replacements,' it

appears that this term as employed by the court

included strikers who returned to their jobs before

the strike was ended. I do not perceive a valid

distinction between such employees and employees

who, as here, never went on strike. Neither were

actually 'replacements' as that term was employed

in the Mackay Radio case. Nor do I think the fact

that in the Potlatch case the employer announced

his new seniority policy before the strike was
ended, it is a material distinction. In fact, the

case at bar is stronger on its facts because in the

Potlatch case it appears that the employer had

given no assurances to his nonstriking employees

that 'their places might be permanent,' whereas

the uncontested evidence here is that such assur-

ances were given.

''I do not of course undertake to assess the

merits or demerits of the Potlatch decision. It is

the law—at least in the Ninth Circuit. The Board
did not seek certiorari and in my opinion it has



20

not been overruled in any material respect by

the Supreme Court in Radio Officers and re-

lated eases, supra, ii the Board does not intend to

follow the court in PotlatcJi, it is for the Board

and not the Trial Examiner to voice its dissent,

and until it does so, I consider myself bound by

the court's decision/^ Accordingly it is found that

the Respondent did not violate the Act when, for

economic reasons, it gave nonstriking employees

and replacements seniority over striking em-

ployees."

B. The March 18, 1954 Hiring List Was Not Dis-

criminatory.

Throughout the proceedings in this case the peti-

tioner has insisted that the March 18, 1954 Hiring List

was a complete seniority list. Respondent respectfully

submits that this is not so. The record shows that no

discrimination in fact occurred from the use of this

list because in the 1953-54 season employees not on the

"^^Mathieson Chemical Corporation, et al., 114 N.L.R.B. No. 85, cited by
the General Counsel, is distinguishable, because in that decision the Board
said:

" 'It is highly significant that not until the strike was over, and all the

strikers had been put back to work, did the Respondent for the first time
decide to separate its employees into two seniority groups for layoff pur-
poses, depending on whether or not they had returned to work before the

end of the strike. The Respondent does not claim and there is no sugges-
tion in the record that, as an economic measure to get employees to work
during the strike, it had promised them super-seniority. In fact, it does
not appear that the matter of relative seniority was ever mentioned to any
employees before the end of the strike.'

"Other cases, cited by the General Counsel, in which labor organizations
have been found to have violated the Act by causing the employer to dis-

criminate with respect to seniority, are inapposite for the simple reason that

any action by a labor organization which causes an employer to discriminate
is unlawful unless covered by the proviso to Section 8(a) (3) of the Act, and
discrimination with respect to seniority is not covered by that proviso."
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*'list" were employed on the basis of the 1952-53 seni-

ority list. (T.R. 291-2.) The Trial Examiner recog-

nized that no discrimination occurred (T.R. p. 6d) but

he added that the lack of discrimination resulted be-

cause of respondent's "caution" rather than because

of employer's recognition of a "retained preferential

status." Respondent submits that this finding of dis-

crimination based on nomenclature rather than fact is

beyond any reasonable interpretation of the National

Labor Relations Act. If this were merely a matter of

dialectics, it would be idle for the respondent to argue

this point. It does, however, have substantial implica-

tions in view of the usual wording of the cease and

desist orders used by the Board and the Courts in dis-

crimination cases. In other words, if such an order

were made, respondent would be required to post an

order demanding that it cease and desist doing some-

thing that it had not in fact done. The effect on respon-

dent's employee relationships and the publicity result-

ing from the promulgation in posting of such an order

would be patently unfair and a denial of due process

of law contrary to the Fifth Amendment to the Consti-

tution of the United States.
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CONCLUSION

For the reasons stated, it is respectfully submitted

that the Board's order should be set aside and a new

and diiferent order be made ordering a new election

to be held.

BEST, BEST & KRIEGER
By JOHN D. BABBAGE

Attorneys for Respondent

California Date Growers Association

May 14, 1958.
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In the United States Court of Appeals

for the Ninth Circuit

No. 15727

National Labor Relations Board, petitioner

V.

California Date Growers Association, respondent

ON PETITION FOR ENFORCEMENT OF AN ORDER OF THE NATIONAL
LABOR RELATIONS BOARD

I

BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD

JURISDICTION

This case is before the Court on petition of the

National Labor Relations Board pursuant to Section

10 (e) of the National Labor Relations Act, as

amended (61 Stat. 136, 29 U. S. C. 151, et seq.), for

enforcement of its order issued against respondent

on -June 21, 1957, following the usual proceedings

under Section 10 of the Act. The Board's decision

and order (R. 15-34)^ are reported at 118 N. L. R. B.

.No. 29. This Court has jurisdiction of the proceed-

i
^Wlierever in a series of record references a semicolon ap-

;")ears, references preceding the semicolon are to the Board's

indings and succeeding references are to the supporting

•>vidence,

(1)



ings since the unfair labor practices occurred in

Indio, California, within this judicial circuit.^

I. The Board's findings of fact and conclusions of law

The Board found that respondent violated Section

8 (a) (3) and (1) of the Act by reducing or abolish-

ing the seniority of unreplaced economic strikers

after a strike, as a penalty for striking, and violated

Section 8 (a) (5) and (1) by refusing to bargain

mth the certified representative of its employees.

The subsidiary facts upon which these findings rest
j

may be smnmarized as follows

:

A. The nature of respondent's operations and hiring system

Respondent's business of processing and packag-,

ing dates is seasonal, normally running from late

August or early September to the following spring,

(R. 36; 135-137). The number of its emiDloyees

varies with prevailing crop conditions both during the

season and from year to year (R. 36; 135-136). At

the beginning of the season a small force packiS

dates carried over in storage from the previous sea-

son (R. 36; 138-139). As the current crop matures,

the work force increases until the seasonal peak iri

late November or December, when respondent ii^

usually able to employ all qualified persons seeking

employment (R. 36; 157-158). After the first of th(

year the work force tapers off again and most em^

^ Respondent, a California corporation with a packing hous^

in Indio, California, processes and packages dates and an
nually ships over $50,000 wortli of its products to points outsid

the State of California. No jurisdictional issue is presenter

(R. 35-36).



ployees are laid off by March or April, although a

few may continue to work as late as May (R. 36;

158-159).

Prior to 1952 respondent maintained a priority list

of employees based on payroll records of the pre-

vious season and accorded those on the list, who

applied for work at the start of a season, preferential

hiring status over other applicants for employment

(R. 10, 36-37, 51; 142-143, 289-290). In October

1952 respondent and the certified representative of

its employees ^ entered into a collective bargaining

agreement which made departmental seniority the

determining factor for layoffs and rehirings, with the

proviso that no employee was eligible for seniority

status unless he had worked 12 weeks or 51% of the

previous or current season (R. 6-7, 12, 38-39; 280,

140-141). In November 1952 respondent compiled a

; seniority list, which included the names of em^^loyees

:on the old priority list plus those who had obtained

< seniority under the terms of the contract, and posted

a copy in the packing shed (R. 51; 227-229, 289-90).

Although the imion contract expired on July 1, 1953,

respondent followed the 1952-1953 seniority list in

•recruiting employees during the fall of 1953 (R. 51;

^8, 12, 227-231). Employees on the list were notified

.^when respondent intended to begin operations and

^were advised to submit applications so that respond-

ent might determine their current availability for

^ The Union was then known as United Fresh Fruit and
1 Vegetable Workers Local Industrial Union 78, CIO, but sub-

•isequently changed its name to United Packinghouse Workers
liof America, AFD-CIO, Local Union No. 78 (R. 37; 199).
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work (R. 51-52; 230-231). As employees were

needed, respondent recalled all such applicants in the

order of their j^osition on the seniority list before
i

hiring applicants not on the list (R. 51-52; 231-232,

157-159, 187). At the end of the season, employees

were also laid off according to the seniority list (R. j

158,246). !

B. Respondent reduces the security of strikers to punish them for striking

On December 1, 1953, following an impasse in ne-

gotiations for a new contract, the Union called a

strike against respondent (R. 39, 52; 8, 12). Re-

sj)ondent continued to operate with non-strikers and

some replacements (R. 39, 52; 8, 12, 234, 281).* On
December 8, the Union notified respondent that it

was terminating the strike and that the strikers

would "return to work immediately" (R. 52; 104-

105, 281). Substantially all the strikers reported at

the packing shed the same day to sign an availability

list (R. 39-40; 235-236, 256). While the amount of

work was sharply curtailed after the strike, because

of the loss of the Christmas market and a poor date

crop, respondent reinstated all strikers for whom
work was available in the order of their position on

the 1952-53 seniority list (R. 40, 52; 236-237, 239-

^ Respondent replaced some 35 employees during the strike.

Most of the replaced strikers were comparatively new em-

ployees and had no seniority rights under the collective bar-

gaining contract. The remainder had worked long enough to

acquire seniority rights under the contract. The Board recog-

nized, as to any striker who had been replaced, either status

or non-status, that lie had no further right to employment (R.

25-26, 52, n. 8). Consequently there is no issue here as to

either category of replaced strikers (R. 266).



245, 250, 167, 292, 192, G. C. Exh. 3).^ Twelve

former strikers, who were offered work on a new
night shift on January 18, refused the oifer for per-

sonal reasons (R. 18, 40; 236-241, 188-189, G. C.

Exh. 3). Some former strikers who were on the

seniority list, and all who were not on the list, re-

ceived no more work for the rest of the season (R.

20, 22, 40; 265-266, 271 G. C. Exh. 2-0, 4).

Virtually at the end of the 1953-54 season, about

March 18, respondent prepared a new seniority list

comprising the names of employees who worked dur-

ing and after the strike (R. 18-23, 52-53; 246-247,

G. C. Exh. 4). Reinstated strikers were dropped to

the bottom of the list, their seniority, like that of new
employees, dating from the day of their return to

work after the strike (R. 52-53; 245 G. C. Exh. 4).

Strikers not reinstated, who had seniority status

imder the 1952-53 list, were excluded from the new
list altogether (R. 18, 64^-65; 265-266, 269, 271 G. C.

Exh. 4, G. C. Exh. 2-0).^ The March 18, 1954 list

^ Certain exhibits, consisting mainly of lengthy lists of em-

!

ployees, although designated for printing by the Board, were
not included in the printed Transcript of Record. Since we

( do not believe that there is any controversy about the facts

which these exhibits were intended to verify, we are not re-

questing that the missing exhibits be printed in a Supplemental
Transcript of Record. Should it develop that we are in error

in this regard and should the Court desire it, we will have
such a Supplemental Transcript of Record printed. We refer

t to these unprinted exhibits, which have been filed with the

( Court, by their exhibit numbers.
* The Board made no findings as to the precise number of

employees affected by respondent's changed seniority policy.

I However, the documentary evidence—i. e., respondent's hiring

1 records and seniority lists—shows roughly that there were about



was first used in the 1954-55 season (R. 23, 64-65;

249-250, 253). Employees on the list were the first

to be called to work in the fall, and the last to be

laid off when the work force was reduced (R. 52-53;

253, 277-278).

Respondent did not inform any employee about its

new seniority policy prior to March 18 (R. 21 ; 249, 284-

286). During the strike some employees then at work

had come to General Manager Wright and expressed

concern for their job security. Wright told them they

had become the "nucleus of our work force" and

"would be maintained if and when the strike was

terminated," but made no commitment as to seniority

(R. 21; 281-283, 286). Wright did not interview any

employees hired during the strike at the time they

were hired, and did not instruct his subordinates to

promise them preferential seniority (R. 22-23; 291).

Nor did Wright or any other representative of re-

spondent mention any loss of seniority to those strik-

ers who were reinstated after the strike (R. 21, 59;

285-286). At the hearing Wright attributed his

290 employees at work when the strike occurred, of whom 130

had seniority status (R. 265-266, G. C. Exh. 3, 2-0). About
105 of tlie employees with status went on strike, 29 of them
were reinstated but subsequently had their seniority reduced^

approximately 68 were deprived of their seniority status alto-

gether, and 8 were replaced (G. C. Exh. 2-0, 4, 3). In con-

nection with the representation proceeding, respondent con-

ceded that except for these 8, none of the strikers with seniority

status was replaced by any employees taken on during the

strike (R. 123-124; Exh. 2-0). It should be noted that the

1952-53 seniority list used for determining votinc; eligibility

marks 8 employees as replaced, while the Regional Director's

Report on Challencres is concerned only with the 5 who at-

tempted to vote in the election.



silence to a desire not ^'to agitate that situation at the

time they return" because, as he expressed it, ''You

are interested in business continuing" (R. 22; 286).

Respondent's persoimel chief, Florence Hawkins, who

had charge of the seniority list and the recruiting of

employees, was not apprised of the new policy until

February 1954 (D. 6, 59; 284-285). When one of

the strikers inquired concerning her seniority status

in January 1954, Hawkins replied that she ''did not

know" and "couldn't tell her a thing about it" (R. 23

;

246). The old 1952-1953 seniority list remained

posted after the strike and was used by Hawkins in

recalling strikers during the balance of the 1953-

1954 season (R. 23, 59; 237, 239, 249).

Upon the basis of the foregoing facts and the entire

record, the Board found that respondent reduced or

abolished the seniority of the strikers after the strike

in order to punish them for striking. In so finding,

the Board rejected respondent's contention that it

adopted its new seniority policy for economic reasons

as a means of continuing business during the strike.

The Board accordingly concluded that respondent's

conduct was violative of Section 8 (a) (3) and (1)

of the Act (R. 18-23).'

^ The Trial Examiner had found that respondent's illegal

motivation was not proved, and that therefore its reduction of

the strikers' seniority below that of nonstrikers and replace-

ments was not in violation of the Act. He found, however,

that respondent violated Section 8 (a) (3) and (1) of the Act
by depriving strikers not reinstated after the strike of all

seniority rights (I. R. 8-15). Both the Board and the Trial

Examiner concluded that there was no substantial evidence

that respondent, in requiring aptitude tests for some employees
during the 1954^1955 season, applied the test discriminatorily

against the strikers (R. 26, 68-72).

458903—58 2
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C. Respondent's refusal to bargain

1. The consent election agreement

On December 9, 1953, respondent filed a representa-^

tion petition with the Board pursuant to Section 9 (c)

(1) (B) of the Act, and thereafter entered into a

consent election agreement with the Union (R. 37;

100-103, 105-111). This agreement provided that the

emjDloyees eligible to vote ''shall be all persons who

were employed in the bargaining unit set forth above *

during the last complete payroll period in January

1954, and including all persons whose names appear

on the 1953 seniority list; but excluding any such

persons who have been permanently replaced and

those employees who have quit or been discharged for

cause, and have not been rehired or reinstated prior

to the date of the election" (R. 47^8; 109-110). The

agreement further provided that the election should
,

be conducted "in accordance with the National Labor

Relations Act, the Board's Rules and Regulations,

and the customary procedures and policies of the

Board, provided that the determination of the Re- i

gional Director shall be final and binding upon any

question, including questions as to the eligibility of

voters, raised by any party hereto relating in any

;

manner to the election" (R. 105-106).

® The agreement provided that the appropriate unit included

"all packing shed employees employed by the Employer at its

Indio, California packing shed; excluding all office and cleri-

cal employees, and also excluding watchmen, guards, super-

visors, and professional employees as defined in the National'

Labor Relations Act, as amended" (R. 109).



2. The election

The election was held on February 18, 1954. Of

the 204 employees voting there were 69 votes for

the Union, 70 against, and 65 ballots were chal-

lenged by either respondent or the Union (A. 41;

112, 116). Among the challenged ballots were those

of the 12 former strikers who declined night shift

work after the strike, and who, according to re-

spondent, had quit their employment. After an in-

vestigation, the Board's Regional Director issued a

Report on Challenges in which he overruled the chal-

lenges to their ballots (R, 40-41; 126-130).

3. Respondent's objection to the counting of the ballots of the 12 strikers

who declined night work

Thereafter respondent filed exceptions, objecting

only to the disposition of these twelve ballots, and

requested a hearing (R. 41). Following the hear-

ing and after receiving briefs from both respondent

and the Union, the Regional Director issued a Sup-

iplemental Report on Challenges in which he again

concluded that the 12 employees were entitled to

vote (R. 41, 200-205). Upon the basis of the rec-

ord at the hearing, the Regional Director found as

follows

:

Each of the 12 former strikers who cast a chal-

.^.enged ballot had status on the 1952-1953 seniority

list and applied unconditionally for reinstatement on

December 8, 1953 (R. 202; 144, 126). At the time

t)f their application there was insufficient work to

permit their recall (R. 202). On January 16, 1954,

as noted above, respondent added a night shift and
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offered this work to the 12 employees at issue (R. 200;

126, 143-144). All twelve had been on the day shift

prior to the strike and each declined the offer of

night work for personal reasons (R. 202; 126-130,

143-144, RM Tr. 97). Some of them simultaneously

sought day work (R. 202; 126, 172, 189, 194, 195-196).

Normally when adding a night shift, respondent

recruited at least a nucleus of the night crew from

employees working on the day shift, but the day shift

employees were free to refuse the transfer without i

being laid off, discharged, or regarded as having quit

their employment (R. 203; 153, 171, 173-174, 176-177,'

ISO, 182, 184).^ Moreover, the employment applica-

tions which respondent required employees to fiU out^

each season, contained a question as to whether the

employee was willing to accept night work (R. 202-

203; 144r-145). Employees who answered no, or left

the question blank, were nevertheless considered for

and given day work (R. 203; 144-145).

4. The Regional Director's rejection of respondent's objection and his

certification of the Union

In view of the foregoing and the absence of affirma-

tive evidence as to any act or word on the part of the

^ General Manager Wright testified that prior to tlie institu-

tion of the seniority list employees willing to work nights

short weeks, and during hot weather were given a preferentia

place on priority list with the result that they were called 1<

work sooner at the beginning of a season and retained lon<rei

at the end of the season (R. 146-147, 164-165). He testified f Hi-

ther: "I wish to point out then * * * that a person who wasn'

willing to work niglits, wasn't willing to work shorter weeks

wasn't willing to work during hot weather, that that person wasn'

laid off or fired because of it but they were the last hired and th'

first to be laid off" (R. 165).
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12 employees, which would establish an intent to re-

sign from or abandon their employment status, the

Regional Director concluded that the declination of

night work did not constitute a quitting of their em-

ployment (R. 204-205). Since respondent admit-

tedly did not discharge them for their action (R. 204;

166), and they had not quit, the Regional Director

found that they were eligible to vote under the terms

of the consent election agreement and directed that

their ballots be opened and comited (R. 204-205)/°

Including the ballots of the 12 strikers who had

declined night shift Avork, the Union had a majority

of 82 to 78, and the Board, on October 19, 1954, ac-

cordingly issued a revised Tally of Ballots to this

effect (R. 214). On October 21, 1954, the Regional

Director certified it as the bargaining representative

of respondent's employees (R. 41; 261-217).

5. Respondent's further objection to the counting of the ballots in

its absence

Respondent then filed further objections to the elec-

tion on the ground that the challenged ballots were

opened and counted in its absence (R. 219-220). The

facts upon which this objection is based are set forth

in a letter the Regional Director wrote respondent's

^° The Regional Director also rejected respondent's contention

I that two of these employees who gave illness as their reason

tfor declining night work, lost their employee status because of

i their failure to apply for a leave of absence (R. 205-206).

Respondent did not discharge them, and the Regional Director

found no credible evidence in the record that employees were

required to obtain leaves of absence or sick leave while they

were laid off with no real expectation of being recalled for six

lior more months (R. 205).
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counsel following his investigation of the matter and

were in essential point confirmed by General Man-

ager Wright at the subsequent hearing in this case

(R. 17, 44-45; 221-224, 296-299)

:

As to the failure of you or your client to be

present at the time the ballots were counted,

you will recall that the Supplemental Report

on Challenges designated OctolDcr 11, 1954 at

2:00 p. m. at this office as the time and place

for the counting of these ballots. Subse-

quently, on October 13, 1954, you requested an

additional week before the count was made.

On October 14, Field Examiner Helbling ad-

dressed a letter to you in which he indicated,

among other things, that the count of the chal-

lenged ballots would ])e put over imtil 2:00
j

p. m,. October 19, 1954 at this office. He also

pointed out that Field Examiner Carl Abrams 1

would, in his absence, conduct the conference.
\

On October 19, you addressed a letter to me, in
\

which you stated, in part, that the appearance
|

of a representative of the Employer at our i

Office on October 19, 1954, at 2 :00 p. m., pur- |

suant to our order that the challenged ballots
|

be opened and coimted, should not be regardec

as a waiver by the Employer of his objectioi

to the challenges.

From the personnel in this office who werelj

involved in the matter, I learned that the union

representative arrived at approximately 1:50

p. m. to be present for the purpose of observ- r

ing the count ; that at approximately 2 :05 p. m., .;

Mr. Abrams asked the union representative to

agree to a delay mitil 2:15 p. m., with the
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understanding that, if at that time no repre-

sentative of the Company had appeared, the

ballots would be opened. The union repre-

sentative agreed to this. At 2:15 p. m., no

person had appeared and asked for Mr.

Abrams or identified himself in connection with

this case. Mr. Abrams then inquired at the

reception desk for you and was advised that

you had not yet arrived. It appears that a

gentleman did appear at the reception desk

at approximately 1:45 p. m. and informed the

receptionist that he was to meet you here. He
inquired if you had arrived and was advised

that you had not. He did not state to our

receptionist his name or that it was a Labor
Board matter with respect to which he was
meeting you here. Mr. Abrams, upon being

informed by the receptionist that you were not

here, asked a second Field Examiner to witness

the opening and counting of the ballots, which

was done in your absence.

It appears that, shortly after 2 :30 p. m., you
appeared and were informed by the recep-

tionist that there was a gentleman waiting for

you; that you, together with the other person,

presumably Mr. Wright of the Company, then

walked out of the office. In the interim, Mr.

Abrams completed the count. Upon being ad-

vised by the receptionist that you had just

arrived and stepped out with someone, Mr.

Abrams, upon your return, explained to you
the above facts and displayed the ballots to you
as well as the tallies.

The Regional Director concluded that none of his per-

sonnel had acted in an arbitrary manner (R. 223-224).
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^.Respondent's refusal to recognize the certification

Tliere?^^- respondent admittedly refused to bar-

gain mth the Union, taking the position that the cer-

tification was invalid because the Regional Director

(1) was arbitrary and capricious in ruling that the

12 employees who declined night work were eligible

to vote, and (2) permitted the challenged ballots to

be opened and counted in the absence of respondent

(R. 16-18, 42-43; 260-262). The Board, after ex-

aming the record in the representation proceeding,

found that the Regional Director's ruling with re-

spect to the challenged ballots was reasonable and

supported by substantial evidence (R. 16-17, 45-51).

The Board further foimd that the comiting of the

ballots in respondent's absence was not arbitrary or

capricious under the circumstances described by the

Regional Director and confirmed by General Manager

Wright at the unfair labor practice hearing (R. 17,

44-45; 297-299, 220-224). Concluding that the

Union's certification was valid and proper, the Board

found that respondent's refusal to bargain was ac-

cordingly violative of Section 8 (a) (5) and (1) of

the Act (R. 44-45, 51).

II. The Board's order

The Board ordered respondent to cease and desist

from the unfair labor practices found and from in

any other manner infringing upon its employees' exer-

cise of their rights under Section 7 of the Act (R. 27-

28). Affirmatively, the Board ordered respondent to

bargain with the Union upon request; to rescind its

discriminatory seniority policy; to restore to their
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prestrike seniority all iinreplaced strikers on the 1952-

1953 seniority list who requested reinstatement, except

the 12 employees who declined night work; to restore

these 12 to reduced seniority at the end of the sen-

iority list
;

" to offer the discriminatees reinstatement

on the basis of their restored seniority and make them

whole for any loss of employment suffered because of

the discriminatory seniority policy, and to post ap-

propriate notices (R. 28-30).

SUMMABY OF ABQUMENT

I. The Board properly rejected respondent's con-

tention that the certification was invalid. The Re-

gional Director's determinations in the underlying

representation proceeding were made "final and bind-

ing" by the consent election agreement "and "can be

set aside only where they are arbitrary or capricous"

I {N. L. B. B. V. Carlton Wood Products, 201 F. 2d

' 863, 866 (C. A. 9)). There is no basis for the claim

that the Regional Director was arbitrary in permit-

ting the 12 strikers who refused night work to vote

in the election. Similarly without foundation, under

the circumstances of this case, is respondent's further

contention that the Regional Director was arbitraiy

in permitting the challenged ballots to be opened and

counted in respondent's absence. Accordingly, the

[Board properly found that respondent violated Sec-

tion 8 (a) (5) and (1) of the Act by refusing to bar-

; gain with the certified representative of its employees.

" In remedying the discrimination against these 12 employees,

the Board took into account Manager Wright's testimony that

[rin past seasons employees refusing night work were the last

1 hired and the first laid off (K. 26; 165).

458903—58 3
,
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II. Respondent, by means of its March 18 seniority

list, deprived the returned strikers of their pre-strike

seniority, and terminated the employment status of

all the other unreplaced strikers for whom there was

no work after the strike. The record establishes that

respondent's motivation for this action was to punish

the strikers because they chose to strike rather than

to work. Accordingly, respondent's discrimination

against these strikers not only infringed their right

to engage in concei-ted activities for their mutual aid

and protection, in violation of Section 8 (a) (1), but

also constituted unlawful discouragement of union

membership in violation of Section 8 (a) (3) of the

Act.

The decision of this Court in A^ L. R. B. v. Pot-

latch Forests, Inc., 189 F. 2d 82, 86, does not justify

such discrimination against strikers. Potlatch in-

volved the institution of a superseniority policy dur-

ing a strike while the employer was in the process of

replacing strikers. In this case none of the strikers

here involved had been replaced. Respondent had no

need to replace the strikers here involved because a

large number of employees did not join the strike

and because of a curtailment of operations which

occurred simultaneously with the strike. In sum, the

economic justification asserted for the institution of

the discriminatory superseniority policy in Pot-

latch—the need to replace strikers in order "to carry

on the business"—thus did not exist in the instant

case. Furthermore, unlike Potlntch, respondent here

did not invoke its new seniority policy until after the

strike had ended, and, as stated above, its purpose
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in doing so was to punish them for striking. In

these circumstances, such discrimination, "after the

strike, when there is no necessity for such action to

keep [the] plant in operation," was clearly violative

of Section 8 (a) (3) and (1) of the Act. Olin

Mathieson Chemical Corp. v. A^ L. R. B., 232 F. 2d

158, 161 (C. A. 4), affirmed 353 U. S. 1020.

ARGUMENT

I. The Board properly rejected respondent's contention that

the certification was invalid

A. Preliminary statement

Respondent's admitted refusal to bargain with the

Union narrows the bargaining issue to the validity

of the certification and more specifically to the fi-

nality of the Regional Director's rulings in the rep-

resentation proceeding with respect to the eligibility

of voters and the procedure for counting ballots. As

previously noted, p. 8, the consent election agree-

ment between the parties made the Regional Direc-

tor's determination '

' final and binding upon any ques-

tion, including questions as to the eligibility of voters,

raised by any party hereto relating in any manner

to the election." Under settled law '^ Determinations

by a Regional Director acting pursuant to a consent

election agreement which specifies that such determi-

nations will be final and binding can be set aside

only where they are arbitrary or capricious" {N. L,

R. B. v. Carlton Wood Products, 201 F. 2d 863, 866

(C. A. 9)).^'

.*?See also, N. L. R. B. v. Standard TransforTner Co.^ 202 F.

2d 846, 848-849 (C. A. 6) ; N. L. R. B. v. General Armature
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Respondent does not, and could not, claim that there

was anything arbitrary or capricious in the proce-

dure followed by the Regional Director in ruling on

the challenged ballots. The Regional Director not

only conducted an administrative investigation but

also afforded respondent full opportunity to submit

evidence at a formal hearing and to amplify its

position in a brief (supra, pp. 9-11). Respondent's

attack goes solely to the merits and consists of an as-

sertion that there is no probative evidence to support

the Regional Director's determination that the 12 em-

ployees who declined night work were eligible voters.

B. Respondent has failed to show that the Regional Director was arbitrary

in permitting the 12 strikers who declined night work to vote

As noted above, respondent contended that the 12

strikers who declined night work thereby quit their

jobs and were therefore ineligible to vote under the

terms of the consent election agreement. The agree-

ment, it will be recalled, defined those eligible to vote
f!

as including not only the unusually small number of

employees on the payroll but also ''all persons whose

names appear on the 1953 seniority list; but exclud-

ing any such persons who have been permanently re-

placed and those emj^loyees who have quit or have

been discharged for cause" (supra, p. 8). The 12

employees at issue were all listed on the 1953 sen-

iority list and respondent conceded that they had not

been replaced or discharged (supra, pp. 9, 11). They

were therefore clearly eligible to vote unless, as re-

Co., 192 F. 2d 316, 317 (C. A. 3), certiorari denied, 343 U. S.

957; Semi-Steel Casting Co. v. N. L. R. B., 160 F. 2d 388, 891

(C. A. 8), certiorari denied, 332 U. S. 758.
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spondent contended, they had quit their employment

by their refusal of night work after the strike.

Apart from the bare fact of this refusal, the rec-

ord contains no affirmative evidence that the em-

ployees said or did anything which would indicate

an intention to abandon their employment status/^

All 12 had been on the day shift prior to the strike

and had expressed a desire to continue in that em-

ployment by applying for reinstatement {supra, pp.

9, 10). Although they turned down the night shift

for personal reasons, none of them ever declined a

post-strike offer of work on the day shift. Indeed,

some of them coupled their rejection of night work

with a request for day work {supra, p. 10).

Moreover, it was respondent's prior practice to

permit daytime employees to decline night shift work

without loss of their status as employees {supra,

p. 10). General Manager Wright testified that

in past seasons daytime employees who did not ac-

cept such assignments were the last hired and the

first to be laid off, but admitted that this meant only

relative position on the seniority list and not em-

ployees status as such (R. 17; 165). The record

also shows that in previous seasons applicants for

^^ Contrary to respondent's assertion, the circumstance that

f the two employees who declined night work because of illness

1 had not obtained a leave of absence, does not establish an in-

t tention to quit on their part. Since they were laid off with

; no real expectancy of being recalled until the following sea-

son, they may well have considered sick leave unnecessary.

^ While the omission might have . justified respondent in dis-

charging them, respondent does not claim to have done so.
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employment who had expressed an unwillingness to

work nights on their application blanks, were never-

theless considered for and given work on the day

shift {supra, p. 10). Consequently, the employees

had no cause to believe that respondent would regard ,

their rejection of night work as a resignation. I

The foregoing evidence furnishes a reasonable

basis, we submit, for the Regional Director's deter- l|

mination that the 12 employees had not voluntarily

quit. While their refusal to accept night work might

have furnished grounds for discharge, respondent

does not contend that it terminated their employment.

Respondent's claim that the Regional Director's

action was arbitrary and capricious rests on various

grounds. First respondent asserts that only four of

the 12 employees testified at the hearing and that

consequently there is an inadequate basis for the

Regional Director's determination that the others had

not quit their jobs. However, the fact that the em-

ployees did not testify is in no way attributable to

the Regional Director. The hearing was held at re-

spondent's request to permit it to adduce evidence

that the employees had quit and therefore should not

have been permitted to vote. If the testimony of

these employees would have supported respondent's

position, respondent had the opportunity and the bur-

den of producing them as witnesses. The assertion

in the hearing on objections that the 12 employees

had quit w^as in the nature of "an affirmative defense"

and hence was ''in no sense a part of the Board's

case". N. L. R. B. v. /. G. Bos well, 136 F. 2d 585,

597 (C. A. 9). See also iV. L. F. B. v. Cambria Clai/
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Products Co., 215 F. 2d 48, 56 (C. A. 6) ; Stewart

Die Casting Corp. v. N. L. R. B., 114 F. 2d 849, 856

(C. A. 7), certiorari denied, 312 U. S. 680. Under

all the circumstances, and particularly in view of re-

spondent's failure to sustain its burden of proving

that the 12 employees, by refusing night work, in-

tended to quit, the Regional Director's determination

manifestly cannot be said to be arbitrary.

Before the Board respondent also asserted that

three of the employees did not apply for work during

the following season," and urged that this showed

that these employees intended to quit when they re-

fused night work. However, this failure to apply

did not occur until several months after the hearing

on the challenged ballots and hence can have no bear-

ing on the question here, which is whether the Re-

gional Director's appraisal of the record before him

was arbitrary or capricious.

And, finally, respondent points to the fact that some

of the employees had worked nights in previous sea-

sons or had indicated on their applications that night

work would be acceptable. But this factor alone did

not compel the Regional Director to infer that in re-

fusing such work in January 1954, they quit. As the

Trial Examiner observed (R. 48-49), '^circumstances

f
change with the times and in January 1954, they may
have been confronted with a situation of personal

•convenience entirely different" from that of previous

^* Although respondent placed the number at five, two of the

names specified by it—Virginia Luna and Celia Vasquez—are

not included among the 12 employees whose ballots were chal-

lenged (R. 200).
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seasons. In any event, *^proof that the Regional Di-

rector's determination had been 'erroneous' or * in-

correct' would not demonstrate arbitrary action"

{Elm City Broadcasting Corp. v. N. L. R. B., 228 F.

2d 483, 485-486 (C. A. 2)). For ''a mistake of honest

judgment does not constitute an arbitrary or capri-

cious decision" (iV. L. R. B. v. Volney Felt Millsy 210

F. 2d 559, 560 (C. A. 6))."

C. Respondent has failed to show that the Regional Director was arbitrary

in permitting the challenged ballots to be opened in its absence

As detailed at pp. 12-13, supra, despite adequate

notice to the parties that a meeting for the opening

of the challenged ballots would be held in the Board's

Regional Office at 2 : 00 p. m., October 19, 1954, re-

spondent's counsel did not appear until shortly after

2:30 p. m., and respondent's general manager, al-

though present on time, nevertheless did not identify

himself to the receptionist or indicate his desire to

attend the meeting as respondent's representative

{supra, p. 13). Respondent's absence during the

count was therefore attributable to its own neglect

and not to any arbitrary action on the part of the

Regional Director. Moreover, the Board's agent made

a reasonable effort to give respondent fair play. He
delayed the counting of the ballots until 2:15 p. m.

and gave respondent's coiuisel, when he did arrive,

" Indeed, the rule laid down by the Supreme Court with

respect to a contractual arrangement indistinguishable from
the consent election agreement here, is that the decision of a

|

department head on a question of fact, made "final and con-

clusive" by a government contract, may be set aside on judicial

review only on proof of fraud. U. S. v. Wunderlich^ 343

U. S. 98.
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an opportunity to examine the ballots as well as the

tallies {supra, p. 13). Neither then nor before

the Board did respondent dispute the fact that the

count was accurate and hona -fide (R. 297). In this

setting, we submit, it can hardly be said that any prej-

udice resulted to respondent from its self-imposed

absence. The demands of due process *'are not tech-

nical, nor is any particular form of procedure neces-

sary" {Inland Empire District Council v. Millis, 325

U. S. 697, 710). ''The Constitution protects pro-

cedural regularity, not as an end in itself, but as a

means of defending substantive interests" Fay v.

Doitds, 172 F. 2d 720, 725 (C. A. 2). N. L. R. B. v.

Mackay Radio d Telegraph Co., 304 U. S. 333,

350-351.

The Board properly concluded, therefore, that the

Regional Director did not act arbitrarily or capri-

ciously in certifying the Union. Respondent's un-

ijustified refusal to bargain was accordingly violative

of Section 8 (a) (5) and (1) of the Act.

III. Substantial evidence supports the Board's finding that re-

spondent, in violation of Section 8 (a) (3) and (1) of the Act,

reduced or abolished the seniority of unreplaced economic

strikers after the strike as a penalty for striking

The statutory protection vouchsafed by the Act to

lemployees who engage in peaceful strikes over terms

land conditions of employment is not open to question.

•^'Congress safeguarded the exercise by employees of

'concerted activities' and expressly recognized the

i right to strike." International Union, TJ. A. W. v.

^O'Brien, 339 U. S. 454, 457; Amalgamated Associor-

tion V. W. E. R. B., 340 U. S. 383, 389, 404; N. L.
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R. B. V. Tnternational Rice Milling Co., 341 U. S.

665, 672, n. 6. By Section 2 (3) of the Act it pre-

served to such strikers their status as employees, and

by Section 7 it declared that employees ''shall have

the right" to engage in "concerted activities'' for

''mutual aid or protection." N. L. R. B. v. Mackay

Radio & Telegraph Co., 304 U. S. 33, 344-345. To

implement this right, Congress, in Section 8 (a) (1),

forbade abridgement by an employer of the rights

guaranteed by Section 7; and in Section 8 (a) (3) it

forbade discrimmation in employment to "discourage

participation in union activities as well as to discour-

age adhesion to union membership." Radio Officey^s^

Union v. N. L. R. B., 347 U. S. 17, 29-42." The pro-

tection of Section 8 (a) (3) extends to "all elements

of the employment relationship which in fact cus-

tomarily attend employment and with respect to

which an employer's discrimination may as readily

be the means of interfering with employees' right of

self-organization as if these elements were precise

terms of a written contract of emplojTnent. " N. L,

R. B. V. Waterman S. S. Corp., 309 U. S. 206, 218.

It can scarcely be denied that respondent's March

18, 1954, seniority list discriminated against those

employees who had joined in the strike, and that a

necessary consequence of such disparate treatment,

^^ Special legislative solicitude for the right to strike was
again expressed in Section 13, which states that "Nothing in!

this Act, except as specifically provided for herein, shall be

construed so as * * * to interfere with or impede or diminish

in any way the right to strike * * *." IV. L. R. B. v. Inter-

national Rice Milling Co.^ 341 U. S. 665, 673; Mastro Plastia

Corp. V. N. L. R. B., 350 U. S. 270, 284.
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based solely on participation in concerted activity

which the Act protects, would be to discourage resort

to strike action in the future. Gaynor News Co., Inc.

V. N. L. B. B., 347 U. S. 17, 46. As set forth above,

more than three months after the strike was over

respondent revised its seniority list to give the non-

strikers and replacements priority over those strikers

who had been reinstated, treating the latter as new

employees hired for the first time after the strike.

In addition, respondent excluded , from the revised

list all previously listed strikers who had not been

called back after the strike, supra, p. 5. But since

these strikers had not been replaced, their status was

that of laid off emj^loyees who would have retained

their seniority listing under respondent's normal em-

ployment procedures {supra, pp. 3-4).^^

As to the nonreinstated strikers, respondent, by

eliminating them from the seniority list altogether,

terminated their emi)loyment status—in other words,

discharged them. Such a discharge of imreplaced

strikers for having gone out on strike, was unques-

tionably violative of Section 8 (a) (1) and (3) of

the Act. As this Court has repeatedly held, ^'the

discharge of economic strikers prior, as here, to the

time their places are filled constitutes an unfair labor

practice". N. L. R. B. v. Glohe Wireless, Ltd., 193

F. 2d 748, 750 (C. A. 9); N. L. E. B. v. Busza-

^'^ There is no issue here as to the five or more strikers who
were replaced during the strike. Their right to reinstatement

terminated when they were replaced (R. 25, 64-65). N. L.

R. B. V. Mackay Radio <& Telegraph Co., 304 U. S. 333, 345-

346.
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Cardozo, 205 F. 2d 889, 890 (C. A. 9), certiorari

denied, 346 U. S. 923; N. L. R. B. v. Cotvles Pub-

lishing Co., 214 F. 2d 708, 710-711 (C. A. 9), certiorari

denied, 348 U. S. 876 ; N. L. B. B. v. McCatron, 216

F. 2d 212, 204-215 (C. A. 9), certiorari denied, 348

U. S. 943.

Respondent's treatment of the returned strikers

was no less unlawfully discriminatory. By taking

these unreplaced strikers back and three months later

according them seniority only from the date of their

return to work after the strike, respondent was in

effect discharging them and rehiring them as new

employees. And having been deprived of all prior

seniority because of their participation in the strike,

the returned strikers inevitably stood to suffer future

loss of employment because, under respondent's

normal procedures, seniority governed the order of

layoffs and recalls in respondent's fluctuating sea-

sonal operations {supra, pp. 3^). Respondent's

action with respect to the returned strikers thus was

equally violative of their statutory right to engage

in concerted activity for their mutual aid and pro-

tection, free from employer discrimination on this

account.

Before the Board respondent sought to justify its

discrimination against the strikers on the basis of

this Court's decision in N. L. R. B. v. Potlatch For-

ests, Inc., 189 F. 2d 82. In that case, however, this

Court rejected the view that "the true purpose moti-

vating Potlatch's adoption of the strike seniority

policy was a desire to penalize those members of the

Union who had most persistently asserted the Union's
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demands" (189 F. 2d, at 86). The Court held that

"Potlatch exhibited no anti-union prejudices * * * "

and that its action was "consistent with the legiti-

mate exercise of the employer's 'right to protect and

continue his business by supplying places left vacant

by strikers' " {id. at 85-86). As shown below, we
believe that the Board's finding in the instant case,

that respondent's "purpose in reducing the seniority

of the strikers was to punish them because they chose

to strike rather than work" (R. 19-23), is supported

by substantial evidence. Accordingly, the Board's

decision here is not in conflict with that of this Court

in Potlatch. Rather it parallels the decision of the

Fourth Circuit, affirmed by the Supreme Court, in

Olin Mathieson Chemical Corp. v. N. L. R. B., 232

F. 2d 158, affirmed 353 U. S. 1020. In the latter

case the Courts upheld the Board's determination

that the employer's institution, after the strike ended,

of a seniority policy which discriminated against the

strikers was motivated by a purpose to penalize the

strikers, and was therefore in violation of Section 8

(a) (3) and (1) of the Act.

The Potlatch decision rests on the holding of the

Supreme Court in N. L. R. B. v. Mackay Radio <&

Telegraph Co., 304 U. S. 333, 345-346, that an em-

ployer may "replace the striking employees with

others in an effort to carry on the business" during

the strike, even though such measures might tend

to inhibit the striking employees in the exercise of

their statutory rights. The Supreme Court stated

(304 U. S. at 345-346) ;



28

* * * an employer, guilty of no act denounced

by the statute, had [not] lost the right to pro-

tect and continue his business by supplying

places left vacant by strikers. And he is not

bound to discharge those hired to fill the places

of strikers, upon the election of the latter to

resume their employment, in order to create

places for them. The assurance by [the em-

ployer] to those who accepted employment dur-

ing the strike that if they so desired their

places might be permanent was not an unfair

labor practice nor was it such to reinstate only

so many of the strikers as there were vacant

places to be filled. [Footnote omitted.]

Thus under Mackay and Potlatcli, it is established

that an employer has a right to replace strikers, if

necessary "to protect and continue his business.''

Neither case, however, «?upports the proposition that

an employer may, without regard to legitimate busi-

ness needs, adopt a policy of discriminating against

economic strikers for the purpose of punishing them.

Unlike PotlatcJi, this is precisely what respondent

sought to do in the instant case. As the Board noted

(R. 23, n. 6), ' Potlatch advocated 'strike seniority'

before the strike was settled" and "adopted that

policy at the time of settlement" (189 F. 2d at 86).

In this case, as the Board found (R. 23), respondent

did not change its seniority policy until after the

strike and, as shown below, its purpose in reducing

or abolishing the seniority of the strikers was to

punish them for striking and not to continue its busi-

ness. Thus, respondent did not prepare its new sen-

iority list imtil after March 18, 1954, more than three
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montlis after the end of the strike (supra, p. 5).

The old 1952-53 seniority list remained posted after

the strike and was used by resx)ondent in recalling

strikers during the balance of the 1953-54 season

(supra, p. 7). Respondent did not advise any em-

ployee during the strike that strike seniority would

be granted and did not mention any loss of seniority

to those strikers offered reinstatement after the

strike (supra, p. 6). Its personnel chief, who was

most closely associated with carrying out respond-

ent's seniority policy, was not apprised of the new

policy until February 1954 (supra, p. 7). In view

of these facts the Board was fully warranted in con-

cluding that respondent did not adopt its new sen-

iority until after the strike was over (R. 23).

While General Manager Wright testified that 'dur-

ing the strike he told the employees who remained at

} work, and the few replacements who expressed con-

:cem over their job security, that they had become

the "nucleus of our work force" and gave them "as-

surance that they would be maintained if and when

the strike was terminated" (supra, p. 6), the Board

concluded that respondent merely intended to assure

these employees that respondent would not yield to

i demands that they be discharged at the conclusion

)of the strike to make room for strikers (R. 21).

iThat this was the extent of the "assurance" given

these employees, and that respondent did not at this

time intend thereby to give the nonstrikers super-

seniority which would give them priority of employ-

ment in future seasons, is clearly indicated by Gren-

eral Manager Wright's testimony above quoted, as
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to the nature of the "assurance" given. The Board's

conclusion in this regard is confii'med by the fact;

detailed in the preceding paragraph respecting re-

spondent's hiring practices during and after the

strike.

As indicated above, the facts of this case are on aL

foul's with those of the Olin case (232 F. 2d 15^

(C. A. 4), affirmed, 353 U. S. 1020), holding tha

conduct closely analogous to that in the case at bai

was violative of Section 8 (a) (3) and (1) of the Act

As stated in the opinion of the Coiu^t. the que-

tion presented was whether "the Company violatec

Section 8 (a) (3) and (1) of the Act by changing

its seniority poUcy after a strike to give preference

to nonstrikers and to employees who had returnee

to work during the strike'' (232 F. 2d at 159). Th<

Court held that the Company in promulgating it

superseniority policy, ''after the strike, when ther

was no necessity for such action to keep its plan

in operation," was "clearly penalizing the striker

for exercising their right to strike," and that sue'

conduct was not sanctioned by the Mackay case (23

F. 2d, at 160-161).

Here, as in Olin, respondent did not adopt its supei

seniority policy imtil after the strike was over. Thi

circumstance alone lends support to the Board's find

ing that respondent was "clearly penalizing th

strikers for exercising their right to strike." Th

punitive purpose underlying respondent's new polic}

which was given concrete expression in the Marc

18 seniority list, is further demonstrated, moreover, b

respondent's treatment of the strikers who were nc
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recalled after the strike. Instead of reducing their

seniority, which might have been consistent with giv-

ing nonstrikers preferential tenure, respondent by

excluding these strikers from the list altogether,

in effect, discharged them, and thereby destroyed their

preferential position over new applicants for em-

ployment in future seasons/^ Discrimination in favor

of future applicants, as the Trial Examiner noted

(R. 63-64), '^ could have had nothing to do with

the successful prosecution of Respondent's business

during the strike, and the Respondent did not claim

that it did." The fact that this discrimination was

without economic justification, as the Board stated

(R. 19), is persuasive evidence of respondent's un-

lawful motivation in depriving the returned strikers

of their pre-strike seniority. In addition, respond-

ent's refusal to bargain on the grounds that the 12

[strikers who refused night work were no longer em-

ployees—a position which is wholly inconsistent with

[respondent's own past practice—demonstrates re-

spondent's hostility toward the Union and underscores

the unlawful purpose behind respondent's action in

reducing the strikers' seniority status. As the Board

aoted (R. 20), ''Such clear and unwarranted viola-

lions of the Act cannot be ignored in assessing Re-

spondent's motivation for an additional act of dis-

^^ In hiring employees for the 1954-55 season, respondent fol-

'owed the pre-strike seniority list after exhausting the March
.8 list and before hiring persons not previously employed. The
Trial Examiner found, however, that respondent did so be-

cause of the pendency of the instant unfair labor practice

)roceeding and not because it considered these employees en-

itled to any preferential status (R. 65; 291-292, 268-269).
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to the nature of the "assurance'' given. The Board's

conckision in this regard is confirmed hj the facts

detailed in the preceding paragraph respecting re-

spondent's hiring practices during and after the

strike.

As indicated above, the facts of this case are on all

fours with those of the 0/m case (232 F. 2d 158

(C. A. 4), affirmed, 353 U. S. 1020), holding that

conduct closely analogous to that in the case at bar

was violative of Section 8 (a) (3) and (1) of the Act.

As stated in the opinion of the Court, the ques-

tion presented was whether ''the Com]3any violated

Section 8 (a) (3) and (1) of the Act by changing

its seniority policy after a strike to give preference

to nonstrikers and to employees who had returned

to work during the strike" (232 F. 2d at 159). The

Court held that the Company in promulgating its

superseniority policy, ''after the strike, w^hen there

was no necessity for such action to keep its plant

in operation," was "clearly penalizing the strikers

for exercising their right to strike," and that such

conduct was not sanctioned by the Mackay case (232

F. 2d, at 160-161).

Here, as in Olin, respondent did not adopt its super-

seniority policy until after the strike was over. This

circumstance alone lends support to the Board's find-

ing that respondent was "clearly penalizing the

strikers for exercising their right to strike." The

punitive purpose underlying respondent's new policy,

which was given concrete expression in the March

18 seniority list, is further demonstrated, moreover, by

respondent's treatment of the strikers who were not
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recalled after the strike. Instead of reducing their

seniority, which might have been consistent with giv-

ing nonstrikers preferential tenure, respondent by

excluding these strikers from the list altogether,

in effect, discharged them, and thereby destroyed their

preferential position over new applicants for em-

ployment in future seasons."^^ Discrimination in favor

of future applicants, as the Trial Examiner noted

(R. 63-64), ''could have had nothing to do with

the successful prosecution of Respondent's business

during the strike, and the Respondent did not claim

that it did." The fact that this discrimination was

without economic justification, as the Board stated

(R. 19), is persuasive evidence of respondent's un-

lawful motivation in depriving the returned strikers

of their pre-strike seniority. In addition, respond-

ent's refusal to bargain on the grounds that the 12

strikers who refused night work were no longer em-

ployees—a position which is wholly inconsistent with

respondent's own past practice—demonstrates re-

spondent's hostility toward the Union and underscores

the unlawful purpose behind respondent's action in

reducing the strikers' seniority status. As the Board

noted (R. 20), "Such clear and imwarranted viola-

tions of the Act cannot be ignored in assessing Re-

spondent's motivation for an additional act of dis-

^^ In hiring employees for the 1954r-55 season, respondent fol-

lowed the pre-strike seniority list after exhausting the March
18 list and before hiring persons not previously employed. The
Trial Examiner found, however, that respondent did so be-

cause of the pendency of the instant unfair labor practice

proceeding and not because it considered these employees en-

titled to any preferential status (E. 65; 291-292, 268-269).
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crimination occurring exactly at the same time and

by exactly the same means."

CONCLUSION

For the reasons stated, it is respectfully submitted

that the Board's order should be enforced in full.

jERo:\rE D. Fenton,

General Counsel,

Thomas J. McDermott,
Associate General Counsel,

Marcel Mallet-Prevost,

Assistant General Counsel,

Owsley Yose,

Ruth V. Reel,

Attorneys,

National Labor Relations Board.

March 1958.



APPENDIX
The relevant provisions of the National Labor

Relations Act, as amended (61 Stat. 136, 65 Stat.

601, 29 U. S. C, Sees. 151, et seq.), are as follows:

Rights of Employees

Sec. 7. Employees shall have the right to

self-organization, to form, join, or assist labor
organizations to bargain collectively through
representatives of their own choosing, and to

engage in other concerted activities for the pur-
pose of collective bargaining or other mutual
aid or protection, * * *

ITn^fair Labor Practices

Sec. 8. (a) It shall be an unfair labor prac-

tice for an employer

—

(1) to interfere with, restrain, or coerce em-
ployees in the exercise of the rights guaranteed
in section 7

;

*****
(3) by discrimination in regard to hire or

tenure of employment or any term or condition

of employment to encourage or discourage mem-
bership in any labor organization

:

*****
(5) to refuse to bargain collectively with the

representatives of his employees, subject to the
provisions of section 9 (a).*****

Representatives and Elections

Sec. 9. (a) Representatives designated or se-

lected for the purposes of collective bargaining
by the majority of the employees in a unit ap-
propriate for such purposes, shall be the ex-

(33)



34

elusive representatives of all the employees in

such unit for the purposes of collective bargain-

ing in respect to rates of pay, wages, hours of

employment, or other conditions of employ-
ment: * * *

(b) The Board shall decide in each case

whether, in order to assure to emploj^ees the

fullest freedom in exercising the rights guar-
anteed by this Act, the unit appropriate for

the purposes of collective bargaining shall be
the employer unit, craft unit, plant unit, or

subdivision thereof:

(c) (1) Whenever a petition shall have been
filed, in accordance with such regulations as

may be prescribed by the Board

—

(A) by an employee or group of employees
or any individual or labor organization acting
in their behalf alleging that a substantial num-
ber of employees (i) wish to be represented
for collective bargaining and that their em-
ployer declines to recognize their representa-
tives as the representative defined in section 9
(a) * * *

the Board shall investigate such petition and
if it has reasonable cause to believe that a ques-
tion of representation affecting commerce exists

shall provide for an appropriate hearing upon
due notice. Such hearing may be conducted
by an of^cer or employee of the regional office,

who shall not make any recommendations with
respect thereto. If the Board finds upon the
record of such hearing that such a question of
representation exists, it shall direct an election

by secret ballot and shall certify the results

thereof.

# * * * *

(4) Nothing in this section shall be construed
to prohibit the waiving of hearings by stipu-

lation for the purpose of a consent election in
|

conformity with regulations and rules of de- i

cision of the Board.
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(d) Whenever an order of the Board made
pursuant to section 10 (c) is based in whole or

in part upon facts certified following an in-

vestigation pursuant to subsection (c) of this

section and there is a petition for the enforce-

ment or review of such order, such certification

and the record of such investigation shall be
included in the transcript of the entire record
required to be filed under section 10 (e) or
10 (f), and thereupon the decree of the court
enforcing, modifying, or setting aside in whole
or in part the order of the Board shall be made
and entered upon the pleadings, testimony, and
proceedings set forth in such transcript.

Sec. 10. * * ******
(e) The ^oard shall have power to petition

any circuit court of appeals of the United
States * * * within any circuit or district, re-

spectively, wherein the unfair labor practice
in question occurred or wherein such person
resides or transacts business, for the enforce-
ment of such order and for appropriate tem-
porary relief or restraining order, and shall

certify and file in the court a transacript of
the entire record in the proceedings, including
the pleadings and testimony upon which such
order was entered and the findings and order
of the Board. Upon such filing, the court shall

cause notice thereof to be served upon such
person, and thereupon shall have jurisdiction

of the proceeding and of the question deter-

mined therein, and shall have power to grant
such temporary relief or restraining order as

it deems just and proper, and to make and enter

upon the pleadings, testimony, and proceedings
set forth in such transcript a decree enforcing,

modifying, and enforcing as so modified, or set-

ting aside in whole or in part the order of the

Board. No objection that has not been urged
before the Board, its member, agent, or agency.
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shall be considered by the court, unless the fail-

ure or neglect to urge such objection shall be
excused because of extraordinary circumstances.

The findings of the Board with respect to ques-

tions of fact if supported by substantial evidence
on the record considered as a whole shall be con-

clusive. * * *

U. S. 60VERNMENT PRINTINC OFFICE: l>SS
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GENERAL COUNSEL'S EXHIBIT No. 1-E

United States of America Before the National Labor

Board, Twenty-First Region

Case No. 21-CA-2130

CALIFORNIA DATE GROWERS ASSOCIA-
TION

and

UNITED PACKINGHOUSE WORKERS OF
AMERICA, CIO, LOCAL UNION #78

COMPLAINT

It liaving been charged l)y United Packinghouse

Workers of America Local #78, ;\fHliated with the

Congress of Industrial Organizations, hereinafter

referred to as the Union, that CaUfornia Date Grow-

ers Association, hereinafter referred to as the Re-

spondent, has engaged in and is engaging in unfair

labor practices affecting commerce as set forth and

defined in the National Labor Relations Act, as

amended, Public Law 101, 80th Congress, First Ses-

sion, hereinafter called the Act; the General Counsel

of the National Tjnbor Relations Board, by \\\i^ Act-

ing Regional Director for the Twenty-First Region,

designated by the I^oard's Rules and Regulations,

Series 6, ;is amended. Section 102.15, hereby issues

this Com])laint and alleges as follows:

1. Respondent, California Date Growers Asso-

ciation, is a California corporation with a {)acking

house in Indio, Riverside County, California, where
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General Counsel's Exhibit No. 1-E—(Continued)

it is engaged in the business of processing and pack-

aging dates and date products.

2. Respondent annually ships from its Indio,

California, plant directly to points located outside

the State of California dates and date products

valued at in excess of $50,000.

3. Respondent is and at all times material herein

has been engaged in conmierce within the meaning of

the Act.

4. United Packinghouse Workers of America,

Local #78, affiliated with the Congress of Industrial

Organizations, is a labor organization within the

meaning of Section 2, subsection (5) of the Act

5. A unit for the purposes of collective bargain-

ing composed of all packing shed employees em-

ployed by the Respondent at its Indio, California,

packing shed, excluding all office and clerical em-

ployees, and also excluding watchmen, guards, super-

visors and professional employees as defined in the

National Labor Relations Act, as amended, would

insure the Respondent's employees the full benefit of

the right to self-organization and otherwise effectuate

the policies of the Act, and is, therefore, a unit

appropriate for the purposes of collective barsraining.

6. On Octol)er 21, 1954, the Acting Regional Di-

rector cei-tified that pui-suant to the terms and pro-

\-isions of an agreement for consent election in Case

No. 21-RM-280 an election was held, a majority of

valid ballots was cast for the Union and, pursuant to
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General Counsel's Exhibit No. 1-E— (Continued)

Section 9 (a) of the Act, the Union is the exclusive

representative of all the employees defined in para-

graph 5 above for the purposes of collective bargain-

ing- in respect to rates of pay, wages, hours of em-

ployment and other conditions of employment.

7. Respondent, while engaged in business as de-

scribed above, on or about November 10, 1954, and

at all times thereafter did refuse and fail and does

now refuse and fail to bargain collectively in good

faith with respect to rates of pay, wages, hours of

work and other conditions of employment with the

Union as the exclusive representative of all em-

ployees in the unit set forth in paragraph 5 above.

8. By the acts set forth in paragraph 7 above,

Respondent did engage in and is engaging in unfair

labor practices within the meaning of Section 8 (a),

subsection (5) of the Act.

9. Respondent's operations are seasonal begin-

ning normally in August of each year and ending

normally in May of the following year.

10. Since about 1945 Respondent has had a policy

B of recognizing seniority by classifications, employees

retaining their seniority from one season to the next.

11. On December 27, 1951, the Union, under its

previous name of United Fresh Fruit and Vegetable

Workers Local Industrial Union #78, Congress of

Industrial Organizations, was certified as represen-

tative of Respondent's employees pursuant to a con-

sent election in Case No. 21-RC-2274.
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General Coiinsers Exhibit No. 1-E— (Continued)

12. On October 28, 1952, Respondent and the

Union entered into a contract effective from July 1,

1952, to July 1, 1953.

13. The agreement of October 28, 1952, provided

in part as follows

:

*' Section 1.

"Seniority shall be obtained for the purposes

of this agreement, when the employee has been

emploj^ed by the Association for a period of not

less than twelve (12) weeks or fifty-one per cent

(51%) of the season. Any and all seniority here-

tofore acquired by employees shall remain in

full force and effect. All other employees em-

ployed by the Association shall be known as

'temporary employees.'

"Seniority shall apply only to job classifica-

tions covered b}^ this agreement.

"Section 2.

'

' In the event of layoffs or rehirings, seniority

on a job classification basis shall be the deter-

mining factor."

"Section 4.

"Association shall mail notices of each sea-

son's opening date to employees two (2) weeks

prior to the beginning of each season and each

such employee shall sign the Association 's avail-
'il
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General Counsel's Exhibit No. 1-E— (Continued)

ability sheet or send a reply by mail within one

(1) week after the mailing of such notices, de-

claring his availability.

"Sections.

*'Whatever seniority an employee has is lost

if he

'' (a) is not able ot perform his usual duties.

'' (b) is discharged for a just cause.

"(c) voluntarily leaves the employment of

the Association without a written leave of ab-

sence.

"(d) fails to give notice and report as re-

quired under this section.

^'Section 6.

"The seniority of employees shall be on a job

classification basis."

14. The seniority i3rovisions set forth in para-

graph 13 hereof substantially define the seniority

policy of Respondent between 1945 and 1952.

15. The contract of October 28, 1952, expired,

following proper statutory notice on July 1, 1953,

and was not renewed or extended.

16. On December 1, 1953, following an impasse

in negotiations, the Union called a strike against

Respondent.

17. On December 8, 1953, the Union terminated

the strike.
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General Coimsel's Exhibit No. 1-E— (Continued)

18. During the strike Respondent continued to

operate with non-strikers and some replacements.

19. On or about December 8, 1953, substantially

all strikers applied unconditionally for reinstate-

ment.

20. Until the close of operations in March, 1954,

Respondent continued to observe the seniority policy

described in paragraph 13 hereof.

21. In August, 1954, Resi:)ondent adopted a new

seniority policy as follows

:

(a) Non-strikers with seniority retained all sen-

iority to their original hiring dates.

(b) Non-strikers (" temporary employees '

') with-

out seniority were granted seniority based on their

original hiring dates.

(c) Replacements were granted seniority based

on their original hiring dates.

(d) Strikers who returned to work after De-

cember 8 were deprived of all accrued seniority and

were assigned new seniority dates based on the date

of their return to work after the strike.

(e) All other strikers were deprived of all sen-

iority.

22. Respondent in its operations since August,

1954, has used the policy described in paragraph 21

hereof in rehires and layoffs.
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General Counsel's Exhibit No. 1-E— (Continued)

23. By the acts set forth in paragraphs 21 and 22

hereof, Respondent has discriminated against strik-

ing employees because they engaged in protected con-

certed activities and to discourage membership in

the Union, and has thereby engaged in and is thereby

engaging in unfair labor practices within the mean-

ing of Sections 8 (a) (1) and 8 (a) (3) of the Act.

24. By the acts set forth in paragraphs 7, 21 and

22 hereof, Respondent has interfered with, coerced

and restrained, and is interfering with, coercing and

restraining its employees in the exercise of the rights

guaranteed them by Section 7 of the Act, and Re-

spondent did thereby engage in and is thereby en-

gaging in unfair labor practices within the meaning

of Section 8 (a) (1) of the Act.

25. The acts of Respondent set forth in para-

graphs 7, 21 and 22 hereof, occurring in connection

with the operations of Respondent described above,

have a close, intimate and substantial relationship

to trade, traffic and commerce among the several

states of the United States and have led and tend to

lead to labor disputes burdening and obstructing

commerce and the free flow of commerce.

26. The acts of Respondent set forth in para-

graphs 7, 21 and 22 hereof constitute unfair labor

practices affecting commerce within the meaning of

Section 8 (a), subsections (1), (3) and (5), and

Section 2, subsections (6) and (7) of the Act.
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Wherefore, the General Counsel of the National

Labor Relations Board, on behalf of the Board, by

the Acting Regional Director for the Twenty-first

Region, this 21st day of October, 1955, issues this

Complaint against California Date Growers Asso-

ciation, Respondent herein.

/s/ GEORGE A. YAGER,
Acting Regional Director, National Labor Relations

Board, Twenty-first Region.

Admitted in evidence Jan. 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 1-V

[Title of Board and Cause.]

FIRST AMENDED ANSWER

Comes now California Date Growers Association,

the Respondent, by and through its attorneys. Best,

Best & Krieger, by John D. Babbage, and for an-

swer to the complaint heretofore filed in this cause,]

admits, denies and alleges as follows

:

1. Respondent admits the allegations in para-

graphs 1, 2, 3 and 4 of said complaint.

2. Respondent admits the allegations in para-

graph 5 in said complaint, but alleges that all jani-

tors were also excluded from the unit appropriate

for the purpose of collective bargaining.
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3. Answering paragraph 6, Respondent admits

that on October 21, 1954, the Acting Regional Di-

rector certified that pursuant to the terms and pro-

visions of an agreement for consent election in Case

No. 21-RM-280 an election was held and that said

Acting Regional Director further certified that a

majority of valid ballots was cast for the Union. Re-

spondent denies generally and specifically that a

majority of valid ballots was in fact cast for the

Union and denies generally and specifically that the

Union is the exclusive representative of all the em-

ployees defined in paragraph 5 of the complaint for

the purposes of collective bargaining in respect to

rates of pay, wages, hours of employment, and other

conditions of employment.

4. Respondent denies the allegations in para-

graphs 7 and 8 of said complaint.

5. Respondent admits the allegations in para-

graph 9 of said complaint, insofar as said allegations

allege that the Respondent's operations are sea-

sonal; Respondent denies that the season normally

begins in August and normally ends in May, and

alleges the seasonal operations normally begin in

September of each year and normally end in March

of the following year.

6. Respondent denies the allegations of para-

graph 10 of said complaint ; Respondent alleges that

prior to and since 1945 Respondent has used a pri-

ority list in filling available seasonal job openings.
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General Coiinsel's Exhibit No. I-V— (Continued)

7. Res])ondent admits the allegations of para-

graphs 11, 12 and 13 of said complaint.

8. Respondent denies the allegations of para-

graph 14 of said complaint.

9. Respondent admits the allegations of para-

graphs 15, 16, 17 and 18 of said complaint.

10. Respondent denies the allegations of para-

graphs 19 and 20 of said complaint.

11. Respondent denies the allegations of para-

graph 21 of said complaint ; Respondent alleges that

a list of employees was made prior to the beginning

of the 1954-55 season to enable the Respondent to

have employees available to operate Respondent's

business during the critical seasonal period when

it packs, ships and sells its product. Said list in-

cluded in the order stated the following:

(a) Employees who did not go out on strike.

(b) Employees who returned to work dur-

ing the strike.

(c) Employees who were employed during

the strike as replacements.

(d) Employees who returned to work at the

conclusion of the strike.

12. Respondent denies the allegations of para-

gi-aph 22 of said complaint ; Respondent alleges that

its operations are seasonal in nature; there is ex-

treme heat at certain times of the year at Respond-

ent's place of operations in the Coachella Valley
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and it is an area of limited i)oi)ulation. These factors

cause an annually high turnover of employees in

Respondent's operations. All avaihxble qualified em-

ployees are hired at or near the beginning of each

season's operations. Because of the high turnover

of employees, neither the categories of employees

set forth in paragraph 21 of the complaint on file

herein, even if said categories were correct, nor the

categories set forth in paragraph 21 of this answer

are descriptive of the employees presently working

for Respondent.

13. Respondent denies the allegations in para-

gi'aphs 23 and 24 in said complaint. Respondent

alleges that it has done no acts, nor has Respondent

intended to do any acts to discourage membership

in the Union; that any and all of the acts of Re-

spondent were done solely for legitimate business

purposes.

14. Respondent denies the allegations of para-

graph 25 of said complaint, but admits that the op-

erations of Respondent have a substantial relation-

ship to trade, traffic and commerce among the sev-

eral States of the United States.

15. Respondent denies the allegations of para-

graph 26 of said complaint.

BEST, BEST & KRIEGER,

By ,

JOHN D. BABBAGE,
Attorneys for Employer.
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General Counsel's Exhibit No. I-V—(Continued)

State of California,

County of Riverside—ss.

James F. Wright, being sworn, says: That he is

the General Manager of the California Date Grow-

ers Association, a corporation, the above-named Re-

spondent, and is authorized to make this verifica-

tion for and on behalf of said corporation; that he

has read the foregoing First Amended Answer and

knows the contents thereof ; that the same is true of

his own knowledge, except as to those matters which

are therein stated on his information or belief, and

as to those matters he believes it to be true.

Subscribed and sworn to before me this 10th day

of January, 1956.

J. D. BABBAGE,
Notary Public in and for Said

County and State.

Admitted in evidence Jan. 1, 1956.
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118 NLRB No. 29 Indio, Calif.

United States of America

Before the National Labor Relations Board

Case No. 21-CA-2130

CALIFORNIA DATE GROWERS ASSOCIA-
TION

and

UNITED PACKINGHOUSE WORKERS OF
AMERICA, AFL-CIO, LOCAL UNION
No. 781

DECISION AND ORDER

On February 20, 1956, Trial Examiner William

E. Spencer issued his Intermediate Report in the

above-entitled proceeding, finding that the Respond-

ent had engaged in and was engaging in certain

unfair labor practices and recommending that it

cease and desist therefrom and take certain affirma-

tive action, as set forth in the copy of the Inter-

mediate Report attached hereto. The Trial Examiner

also found that the Respondent had not violated

the Act in certain other respects. Thereafter, the

General Counsel and the Respondent filed exceptions

to the Intermediate Report and supporting briefs.

The Respondent also filed a reply brief.2

^Herein called the Union.

2The Respondent's request for oral argument is

hereby denied as the record, exceptions, and briefs,

in our opinion, adequately present the issues and
positions of the parties.
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The Board has reviewed the rulings of the Trial

Examiner made at the hearing and finds that no

prejudicial error was conmiitted- The rulings are

hereby af&rmed. The Board has considered the In-

termediate Report, the exceptions and briefs and

the entire record in the case, and hereby adopts the

findings* conclusions, and recommendations of the

Trial Examiner only insofar as they are consistent

with our decision herein.

1. We find in agreement with the Trial Ex-

aminer that the Respondent on and after XoTember

10, 1954, refused to recognize and bargain with the

Union as the exclusive representative of its em-

ployees in the unit set forth in the consent election

agreement of the jxarties and thereby violated Sec-

lion 8 (a) (5) and (1) of the Act. The Respondent

refused to bargain on the ground that the Regional

Director acted arbitrarily and capriciously in decid-

ing that the ballots of the 12 nonreplaced economic

strikers who refused jobs on the night shift estab-

lished in January. 1954, should nevertheless be

counted toward the Union's certification of October

21, 1951, because under the facts of this case they

retained their employee status. The Respondent also

contended that the certification was not valid for

the additional reason that the Regional Director per-l

mitted the challenged ballots to be opened and]

counted in the absence of the Respondent.

With respect to the Respondent's contention that

the 12 laid off strikers who were on the day shift

before the strike of December 1-8. 1953, lost their 1
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employee status and were not entitled to vote in the

election as a result of their rejection of assignment

to the night shift, the Trial Examiner i)oints out

with ample support from the record that it was the

Respondent's prior practice to permit daytime em-

ployees to decline night shift work without loss of

their status as employees. Although there was testi-

mony by Respondent's General Manager James F.

Wright at the 1954 hearing on objections that in

])ast seasons daytime employees who did not accept

such assignments were the last hired and the first

to be laid off, this means only that relative position

on the seniority list but not emplo_yeo status as such

would be affected by an emplo^^ee's refusal to trans-

fer from the day shift.

As for the Respondent's contention concerning

the impropriety of opening and counting challenged

ballots in the absence of its representative, the rec-

ord shows that despite adequate notice to the par-

ties that the conference for that purpose would be

held in the Board's Regional Office at 2:00 p.m.,

October 19, 1954, the Respondent's counsel did not

appear imtil shortly after 2:30 p.m., and the Re-

spondent's general manager, although present on

time, nevertheless did not identify himself or indi-

cate his desire to attend the conference as the Re-

spondent's representative. As the Trial Examiner

found, the counting of the ballots was delayed by

the Board agent until 2 :15 p.m. Moreover, when the

Respondent's counsel did arrive, he was given an

opportunity by the Board agent to examine the bal-

lots as well as the tallies.
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Accordingly we find, as did the Trial Examiner,

that the Re2:ional Director did not act arbitrarily

or capriciously in certif^'ing the Union with which

the Respondent refused to bargain in yiolation of

Section 8 (a) (5) and (1) of the Act.

2. We also agree with the Trial Examiner that

Respondent's conduct in removing from its revised

seniority list of March 18, 1954, the names of all

striking employees who had not worked during the

1953-54 season, including the 12 employees who re-

fused work on the night shift, constituted discrimi-

nation against these employees in violation of Sec-

tions 8 (a) (3) and (1) of the Act. Like the Trial

Examiner, we find no merit in Respondent's argu-

ment that the 12 employees who refused to work

on the night shift had thereby quit their employ-

ment. The record is clear that if these employees

had been working instead of stnking the Respond-

ent would not have regarded their refusal to work

the night as a quitting. Nor would the Respondent

have denied preferential hiring status to other em-

ployees, who had worked during a ]irior season, but

did not work during or since the strike but for their

participation in the strike. As indicated above and

in the Intermediate Report, the Respondent refused

to bargain with the Union following its certification

by the Regional Director in a new election after the

unsuccessful strike of December 1-8, 1953. The Re-

spondent's alleged reason for this refusal is that the

Regional Director acted arbitrarily and capriciously

ill certifying the Union. The record, however, as the
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Trial Examiner found, shows that the Regional Di-

rector acted most properly and reasonably in all

respects. The Respondent's entirely unjustified re-

fusal to bargain and its conduct in discriminating

against the above employees, supported neither by
economic nor other valid reasons, persuade us that

it was motivated by a desire to avoid all bargaining

wdth the Union and to punish those employees who
had not returned to work during or since the strike.

3. We do not agree with the Trial Examiner that

the evidence in this case is insufficient to establish

the Respondent's unlawful motivation in reducing

the seniority of striking employees below that of

nonstrikers and replacements. While the Respond-

ent contends that this action was necessary for eco-

nomic reasons, the record shows that the new senior-

ity policy was not announced until the Respondent

published its hiring list of March 18, 1954, more

than three months after the strike was ended. Con-

trary to the Trial Examiner, we regard this fact

as a material distinction between the instant case

and the Potlatch decision^ upon which the Respond-

ent relies. Our view in this respect has recently been

affirmed by the Supreme Court of the United States,

affirming the decisions of the Board and the Court

of Appeals for the Fourth Circuit.^ In determining

3N.L.R.B. V. Potlatch Forests, Inc., 189 F. 2d 82
(C.A. 9).

^Mathieson Chemical Corporation and/or Olin
Mathieson Chemical Corporation, 114 NLRB 486,

enf'd F. 2d 158 (CA. 4), affirmed Feb. 28, 1957
(Supreme Court No. 153).
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Respondent's motivation for this action it is, we

believe, particularly significant that the Respond-

ent, as we have found in agreement with the Trial

Examiner, unlawfully discriminated against other

employees who had not worked during or since the

strike by publishing this very same list. Its refusal

to bargain in violation of Section 8 (a) (5) of the

Act upon grounds totally lacking in merit is equally

relevant. Such clear and unwarranted violations of

the Act cannot be ignored in assessing Respondent's

motivation for an additional act of discrimination,

occurring exactly at the same time and by exactly

the same means. Certainly, the violations of Sec-

tions (8) (a) (5), (3) and (1) of the Act, found by

the Trial Examiner, conflict with his conclusion that

there is ''no evidence of anti-union bias on the part

of this Respondent. " It is true that the Respondent

consented to an election when the strike was over

and the Union sued for reinstatement. Consent to

an election, however, does not establish Respond-

ent's good faith when, as it had good reason to be-

lieve after the unsuccessful strike, the result might

well have been adverse to the Union. Nor does the

fact that Respondent was willing to reinstate some

employees after the strike exonerate it from lesser

acts of discrimination against them.

In support of its position that the senority policy

was adopted for economic reasons as a means of

continuing its business during the strike, Respond-

ent's general manager, James F. Wright, testified

that when individual nonstrikers or replacements
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expressed concern over tlieir job security during the

strike he told them they had become the '' nucleus

of our work force" and "gave them the assurance

they would be maintained if and when the strike was

terminated." At no time, however, did Wright or

any other representative of the Respondent inform

any employee until the March 18, 1954, list was pub-

lished that the actual seniority of the striking em-

ployees would be reduced below that of the non-

strikers and replacements. Nor do we believe that

such a commitment can reasonably be inferred from

Wright's general assurances to the latter employees

that they would be '^ maintained" when the strike

was terminated. Such employees, of course, are nor-

mally concerned with job continuity and would seek

assurance that their services would not be tenni-

nated at the conclusion of the strike in the event a

successful union sought their ouster. In our opinion,

it was this type of assurance, and no more, that

Wright offered them. If the Respondent chose to

replace permanently the economic strikers with

those employees who continued to work during the

strike, the former employees to the extent that they

were permanently replaced would under established

law^ not be entitled to reinstatement to the detri-

ment of their permanent replacements. This is not

to say, however, that the Respondent after the strike

was over could go further than that and reduce the

senority of the returning strikers, who had not been

^N.L.R.B. V. Mackav Radio and Telegraph Com-
pany, 304 U.S. 333.
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replaced, to punish them because they had engaged

in protected concerted activity.

The General Counsel points out, as Wright con-

ceded in his testimony, that he did not mention a

word about loss of seniority to those strikers who

were offered reinstatement after the strike. Re-

spondent's purpose in remaining silent about so

crucial a matter was, according to Wright's testi-

mony, a desire not ''to agitate that situation at the

time they return" because, as he expressed it, "You

are interested in business continuing." The fore-

going tends to establish the fact that no super-

seniority policy was initiated by the Respondent

until after the strike had terminated, because it is

evident from the testimony that the Respondent did

not want to "agitate the situation" and that it was

"interested in business continuing," and, moreover,

the record is devoid of any evidence indicating that

the Respondent found it necessary to promise super-

seniorty to its employees in order to continue opera-

tions. In these circumstances, for the Respondent to

have made such a promise of superseniority during

the strike would not only have tended to "agitate

the situation" but it might well have tended to pro-

long the strike and thus greatly hamper the con-

tinuation of the Respondent's business. Moreover,

the General Counsel points to further evidence that

no such policy was formulated or adopted by the

Respondent until long after the strike was over.

Thus, Florence E. Hawkins, Respondent's personnel

chief most closely associated with carrying out the
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Respondent's seniority policy, was not apprised of

the new policy until February, 1954. Hawkins, her-

self, admitted that in January, 1954, in response to

one striker's (Kathryn White) inquiry concerning

her seniority status, she (Hawkins) ''did not know"
and "couldn't tell her (White) a thing about it."

Moreover, the old prestrike 1952-1953 seniority list

remained posted after the strike and was used by

the Respondent in recalling strikers during the

balance of the 1953-54 season. The revised seniority

list of March 18, 1954, was itself not prepared until

virtually the close of the 1953-1954 season.

On the basis of the foregoing we find, contrary to

the Trial Examiner, that the Respondent did not

adopt a new seniority policy until after the strike

was over and that its purpose in reducing the senior-

ity of the strikers was to punish them because they

chose to strike rather than work. We find that the

Respondent thereby violated Sections 8 (a) (3) and

(1) of the Act.6

4. We agree with the Trial Examiner's finding

that the aptitude tests, which was instituted on an

experimental basis by the Respondent for the 1954-

k

^Mathieson Chemical Corporation and/or Olin
Mathieson Chemical Corporation, supra.

In view of our decision herein, we find it unneces-

sary to and do not pass upon the applicability of the

Board's decision in Potlateh Forests, Inc., 87 NLRB
1193, reversed by the Court of Appeals for the Ninth
Circuit, N.L.R.B. v. Potlateh Forests, Inc., supra,

in which the employer's policy of superseniority

for nonstrikers was advocated before the strike was
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1955 season and administored by the California

Bureau of Employment, were not diseriminatorily

applied against participants in the strike of Decem-

ber, 1953. The General Coimsel in his exceptions con-

tends that the Respondent's action in requiring

strikers who had been deprived of their seniority

to pass the tests as a condition of employment, while

not constituting an independent violation, was

merely additional evidence of discrimination with

respect to seniority.

The record shows that all strikers reinstated dur-

ing the 1953-1954 season were on the March 18, 1954,

seniority list and that in common with nonstrikers

and replacements appearing on the list they were

not required to take the aptitude tests before going

to work. A number of these employees, including

an indeterminate number of strikers, were required

to take the tests thereafter. The record shows, how-

ever, that none of these employees suffered a loss of

employment as a consequence thereof. It also ap-

pears that some of the employees on the list were not

required to take the tests at any time. In this con-

nection the record does not show that the Employer

treated strikers and nonstrikers on the list differ-

settled and adopted at the time of settlement. How-
ever, Member Murdock, with due deference to the
Court of Appeals for the Ninth Circuit, disagrees
with the Court's Potlatch holding and would in ac-

cordance with the Board's own Decision in that case
find that the Respondent's superseniority policy was
unlawful without regard to whether it was adopted
during or after the strike.
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ently by requiring that the foi'mei', but not the latter,

take the test after going to work. All strikers not

on the list were required to take the tests, a number

of them before returning to work. Only employees

not on the list were denied employment on the

ground that they had failed the tests. While this

evidence raises some suspicion as to the motivation

of the Employer in adopting a policy of aptitude

tests for some employees, but not others, at this

time, we are of the opinion that the evidence is

insufficient to warrant a conclusion that the differ-

ence in treatment accorded employees was unlawful

discrimination motivated by employees' strike ac-

tivity.

The Remedy

As we have found in agreement with the Trial

Examiner that the Respondent refused to bargain

with the Union which was properly certified as the

representative of its employees in an appropriate

unit, we shall order the Respondent to bargain with

the Union.

As we have found that the Respondent engaged

in unlawful discrimination by (1) reducing the

seniority of all reinstated strikers, and (2) exclud-

ing from the March 18, 1954, seniority list the 12

nonreplaced strikers who refused employment on

the January, 1954, night shift, and all other non-

replaced strikers who were not reinstated during

the balance of the 1953-1954 season, we shall order

restored to their prestrike seniority all nonreplaced
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strikers who were on the prestrike 1952-1953 senior-

ity list except the 12 employees declining the night

shift assignment. In view of Manager Wright's tes-

timony that in past seasons employees refusing night

shift work were the last hired and the first to be

laid off, we shall order that the 12 employees be

given only reduced seniority and a place at the bot-

tom of the March 18, 1954, seniority list.

We shall also order reinstatement on the basis of

the restored seniority of the discriminatees. Al-

though the Trial Examiner refused to recommend

a back pay order at the request of the General

Counsel on the ground that there was an absence of

evidence of monetary losses incurred by employees

as a result of the discrimination, we find merit in

the General Counsel's contention that, as the Trial

Examiner found, the record discloses that fluctua-

tions normally occur during the Respondent's sea-

sonal operations which involve layoffs and the re-

call of employees on the basis of seniority. Accord-

ingly, we shall order back pay in those cases where

seasonal hiring has been delayed, or seasonal lay-

offs have been accelerated, or where there has other-

wise been a loss of employment as a result of the

Respondent's seniority policy.

As we agree with the Trial Examiner that the

Respondent has not discriminated against strikers

by requiring aptitude tests, we shall not order the

Respondent to cease and desist from continuing to

require such tests.
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In view of our findings concerning tlie Respond-

ent's refusal to bargain, and particularly the Re-

spondent's unlawful seniority policy, we find, con-

trary to the Trial Examiner, a potential threat of

future violations and shall therefore include below

a broad cease and desist order.

Order

Upon the entire record in this case and pursuant

to Section 10 (c) of the National Labor Relations

Act, the National Labor Relations Board hereby

orders that California Date Growers Association,

Indio, California, its officers, agents, successors, and

assigns shall:

1. Cease and desist from

:

(a) Refusing to bargain collectively with United

Packinghouse Workers of America, AFL-CIO,
Local Union No. 78, as the exclusive representative

of all employees in the unit found in the Intermedi-

ate Report to be appropriate, with respect to rates

of pay, wages, hours of work, and other conditions

of employment.

(b) Discouraging membership in or activities

on behalf of the above-named labor organization, or

anj^ other labor organization, by discriminatorily

reducing the seniority of employees or entirely de-

priving them of seniority status, or in any like or

related manner discriminating in regard to hire and

tenure of employment, or any terms or conditions of

employment

;
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(c) In any other manner interfering with, re-

straining, or coercing its employees in the exercise

of their rights to self-organization, to form and

join labor organizations, to ])argain collectively

through representatives of their own choosing, and

to engage in concerted activities for the purpose of

collective bargaining or other mutual aid or pro-

tection as guaranteed in Section 7 of the Act, or to

refrain from any or all such activities except to the

extent that such right may be affected by an agree-

ment requiring membership in a labor organization

as a condition of employment, as authorized in Sec-

tion 8 (a) (3) of the Act.

2. Take the following affirmative action which

the Board finds will effectuate the policies of the

Act:

(a) Upon request, bargain collectively with the

above-named labor organization as the exclusive rep-

resentative of employees in the unit described in the

Intermediate Report with respect to their rates of

pay, wages, hours of work, and other conditions of

employment, and if an understanding is reached,

embody such understanding in a signed agreement;

(b) Rescind forthwith its discriminatory senior-

ity policy as represented by its March 18, 1954,

seniority list;

(c) Restore to their prestrike seniority all non-

replaced strikers who sought reinstatement at the

end of the December 1-8, 1953, strike and were on

the 1952-1953 seniority list, except the 12 employees
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who refused work on the nio-ht shift of January,

1954. Restore the 12 employees to reduced seniority

at the end of the March 18, 1954, seniority list

;

(d) Offer to the discriminatees reinstatement on

the basis of their restored seniority

;

(e) Make whole the discriminatees whose sea-

sonal hiring was delayed, or whose seasonal layoffs

were accelerated, or who otherwise suffered loss of

emplojnnent because of the Respondent's seniority

policy;

(f) Upon request, make available to the Na-

tional Labor Relations Board or its agents, for ex-

amination and copying, all payroll records, social

security payment records, timecards, personnel rec-

ords and reports, and all other records necessary to

analyze the amounts of back pay due under the

terms of this order
;

(g) Post at its place of business in Indio, Cali-

fornia, copies of the notice attached hereto and

marked "Appendix."'^ Copies of the notice, to be

furnished by the Regional Director for the Twenty-

first Region, shall, after being duly signed by Re-

spondent's representative, be posted by the Re-

spondent immediately upon receipt thereof, and

maintained by it for a period of sixty (60) days

thereafter in conspicuous places, including all places

^If this Order is enforced by a decree of a United
States Court of Appeals, there shall be substituted
for the words "Pursuant to a Decision and Order"
the words "Pursuant to a Decree of the United
States Court of Appeals, Enforcing an Order."
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where notices to employees are customarily posted.

Reasonable steps shall be taken by the Resi)ondent

to insure that said notices are not altered, defaced,

or covered by any other material

;

(h) Notify the Regional Director for the

Twenty-first Region in writing, within ten (10) days

from the date of this Order, what steps the Respond-

ent has taken to comply herewith.

Dated Washington, D. C, June 21, 1957.

)

BOYD LEEDOM,
Chairman

;

ABE MURDOCK,">
Member ,-

•9

PHILIP RAY RODGERS,
Member

;

STEPHEN S. BEAN,
Member

;

[Seal] NATIONAL LABOR
RELATIONSE BOARD.
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D-295

Appendix

Notice to All Employees

Pursuant to

A Decision and Order

of the National Labor Relations Board, and in order

to effectuate the policies of the National Labor Re-

lations Act, we hereby notify our employees that

:

We Will bargain collectively, upon request, with

United Packinghouse Workers of America, AFL-
CIO, Local Union No. 78, as the exclusive rep-

resentative of employees in the appropriate unit

with respect to grievances, labor disputes, wages,

rates of pay, hours of employment, and other condi-

tions of employment, and if an understanding is

reached, embody such understanding in a signed

agreement.

The appropriate unit is

:

All packing shed employees employed at the

Indio, California, packing shed, excluding all

office and clerical employees, and also excluding

watchmen, guards, supervisors and professional

employees as defined in the National Labor Re-

lations Act.

We Will Not discourage membership in the above-

named labor organization, or in any other labor or-

ganization by discriminating with respect to senior-

ity or any term or condition of employment.
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We Will Not, in any manner, interfere with, re-

strain, or coerce our employees in the exercise of

their right to self-organization, to form, join, or

assist the above-named or any other labor organiza-

tion, to bargain collectively through representatives

of their own choosing, to engage in concerted activi-

ties for the purpose of collective bargaining or other

mutual aid or protection, or to refrain from any

and all such activities, except to the extent that such

right may be affected by an agreement requiring

membership in a labor organization as a condition

of employment, as authorized in Section 8 (a) (3)

of the Act.

We Will rescind our discriminatory seniority

policy, as represented by the March 18, 1954, senior-

ity list.

We Will restore all nonreplaced strikers who ap-

plied for reinstatement at the end of the strike of

December 1-8, 1953, except the 12 employees who
refused assignment to the night shift of January,

1954, to their prestrike seniority as indicated on the

1952-1953 seniority list. We will restore these 12

employees to reduced seniority at the end of the

March 18, 1954, seniority list.

We Will offer the discriminatees reinstatement on

the basis of their restored seniority status.

We Will make the discriminatees whole for any

loss of pay suffered as a result of the discrimination

against them.
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All our employees are free to become or remain

members of the above-named or any other labor or-

ganization. We will not discriminate in regard to

hire or tenure of employment against any employees

because of membership in or activity on behalf of

any such labor organization.

CALIFORNIA DATE GROW-
ERS ASSOCIATION,

(Employer.)

Dated

By
,

(Representative.) (Title.)

This notice must remain posted for 60 days from

the date hereof, and must not be altered, defaced, or

covered by any other material.

[Title of Board and Cause.]

ERRATUM

The Intermediate Report and Recommended

Order in the subject case is corrected as follows

:

The last sentence of footnote 16, pages 13, 14, is

corrected to read:

Other cases, cited by the General Counsel, in

which labor organizations have been found to

have violated the Act by causing an employer

to discriminate with respect to seniority, are
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inapposite because of express limitations stated

in Section 8 (b) (2) and the proviso of Section

8 (a) (3) of the Act. Minneapolis Star and

Tribune Company, 109 ¥LRB 727 ; Pacific In-

termountain Express Company, 107 NLRB 837.

Dated at San Francisco, California, this 28th of

February, 1956.

/s/ WILLIAM E. SPENCER,
Trial Examiner.

[Title of Board and Cause.]

Before : William E. Spencer, Trial Examiner.

INTERMEDIATE REPORT AND
RECOMMENDED ORDER

Statement of the Case

This proceeding, brought under Section 10 (b)

of the National Labor Relations Act (61 Stat. 136),

herein called the Act, against the Respondent, Cali-1

fomia Date Growers Association, Indio, California,

upon charges filed by the Union, United Packing-

house Workers of America, AFL-CIO, Local Union

No. 78, and upon complaint and answer, was heard,

upon due notice, in Riverside, California, on Janu-

ary 9, 10, 11, 12, 1956. The allegations of the com-

plaint, denied by the answer, are, in substance, that I

in violation of Section 8 (a) (1) and (5)' of the

1
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Act, the Respondent on and after November 10,

1954, refused to bargain with the Union, the duly

constituted representative of a majority of its em-

ployees in an appropriate unit, and in violation of

Section 8 (a) (1) and (3), discriminated against

certain of its employees by reducing their seniority

or depriving them of seniority status for the reason

that they had participated in a strike against the

Respondent.

All parties were represented at the hearing,

participated, and were afforded full opportunity to

present and to meet material evidence and to engage

in oral argument and to file briefs. There was oral

argument at the close of the hearing and briefs

have since been submitted by the General Counsel

and the Respondent.

Upon consideration of the entire record in the

case and from m}^ observation of the witnesses, I

make the following

:

Findings of Fact

I. The Business of the Respondent

The admitted facts on commerce are

:

I-*' The Respondent is a California corporation with

a packing house in Indio, California, where it is

engaged in the business of processing and packag-

ing dates and date products. It annually ships from

its Indio plant to points outside the State of Cali-

fornia dates and date products of a value in excess

of $50,000.
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On these facts it is admitted, and is found, that

Respondent is engaged in commerce within the

meaning of the Act to an extent to bring it within

the Board's current formula for asserting jurisdic-

tion.

II. The Labor Organization Involved

The Union is a labor organization within the

meaning of the Act, admitting to membership em-

ployees of the Respondent.

III. The Unfair Labor Practices

A. Prefatory Note

The Respondent's business of processing and

packaging dates is seasonal. The season normally

opens in late August or early September and closes

in the spring of the following year. Total employ-

ment varies both during season and as between sea-

sons. The seasonal peak is reached in late November

or December, and at such times Ros])ondent is nor-

mally able to employ all qualified persons seeking

employment with it. Beginning operations are gov-

erned by the amount of dates carried over from the

previous season and prevailing crop conditions. Nor-

mally, packers are the first to be called, and a

single line of operations is started; at the seasonal

peak there maybe three lines of operations and a

night shift. Preliminary to starting operations, em-

ployees who had acquired seniority status the pre-

vious season are contacted by telephone; in 1952,

notice of starting operations was mailed to persons
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carried on Respondent's payroll the preceding sea-

son. Eegardless of seniority status, applications are

required at the start of the season in order to deter-

mine current availability for employment. Both be-

fore Respondent's 1952 contract with the Union and

under it, employees who had acquired seniority

status in one season were given preferential hiring

status over new applicants for employment. In

short, an employee who acquired seniority status in

one season had a reasonable expectancy of employ-

ment in the next succeeding season. Seniority^ tradi-

tionally and under the union contract was on a de-

partmental basis.

B. Chronological and Other Findings of Fact

1. On December 27, 1951, the Union, under its

previous name of United Fresh Fruit and Vege-

table Workers Local Industrial Union 78, Congress

of Industrial Organizations, was certified as rep-

resentative of Respondent's employees in an ap-

propriate unit,2 pursuant to a consent election in

Case No. 21-RC-2274.

^Respondent used the term ''priority" rather than
''seniority" as descriptive of its system of recall

outside the union contract. For the most part the

terms are used interchangeably herein.

2The unit agreed upon, and found to be appropri-
ate, was and is: All packing shed employees em-
ployed by the Respondent at its Indio, California,

packing shed, excluding all office and clerical em-
ployees, and also excluding watchmen, guards, su-

pervisors and professional employees as defined by
the Act.
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2. On October 28, 1952, Respondent and the

Union entered into a contract effective from July 1,

1952, to July 1, 1953.

3. The agreement of October 28, 1952, provided

in part as follows:

*' Section 1

:

"Seniority shall be obtained for the purposes

of this agreement, when the employee has been

employed by the Association for a period of not

less than twelve (12) weeks or fifty-one per cent

(51%) of the season. Any and all seniority here-

tofore acquired by employees shall remain in

full force and effect. All other employees em-

ployed by the Association shall be known as

' temporary employees.

'

"Seniority shall apply only to job classifica-

tions covered by this agreement.

"Section 2:

"In the event of layoffs or rehirings, seniority

on a job classification basis shall be the deter-

mining factor.

"Section 4:

"Association shall mail notices of each sea-

son's opening date to emplo3^ees two (2) weeks

prior to the beginning of each season and each

isuch employee shall sign the Association's avail-

ability sheet or send a reply by mail within one
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(1) week after the mailing of such notices, de-

claring his availability.

*^ Section 5:

"Whatever seniority an employee has is lost

if he

'' (a) is not able to perform his usual duties.

" (b) is discharged for a just cause.

''(c) voluntarily leaves the employment of

the Association without a written leave of ab-

sence.

"(d) fails to give notice and report as re-

quired under this section.

"Section 6:

"The seniority of employees shall be on a job

classification basis."

4. The contract of October 28, 1952, expired on

July 1, 1953, and was not renewed nor extended.

5. On December 1, 1953, following an impasse

in negotiations, the Union called a strike against Re-

spondent.

6. On December 8, 1953, the Union terminated

the strike.

7. During the strike Respondent continued to op-

erate with nonstrikers and some replacements.

8. On December 8, 1953, substantially all thoSe

who had been on strike signed an availability list
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list amounting to an unconditional application for

reinstatement.

9. On and/or after December 8, 1953, and dur-

ing the 1953-1954 seasonal operations, a su])stantial

number of former strikers were reinstated though

not all of them for the reason that there were not

job openings for all of them.

10. Strikers were reinstated in the order of their

seniority as determined by seniority lists existing at

the time of the strike and formulated pursuant to

seniority provisions of the 1952-1953 contract. This

is referred to herein as the 1952-1953 seniority list.

11. On or about January 18, 1954, Respondent

started a new production line on its night shift, and

in their order of seniority as set forth above, prof-

fered these jobs to former strikers who had not as

yet been reinstated.

12. 12 employees offered work on the night shift

refused the offer for personal reasons.

13. On February 5, 1954, a consent election agree-

ment between Respondent and the Union was ap-

proved by the Board's Regional Director, and on

February 18, 1954, an election on the basis of the

consent agreement was conducted by the Board's

agents. Case No. 21-RM-280.

14. At the February 18 election, the Respondent

challenged the right to vote of the 12 employees who
had been offered, and who had refused, work on the

night shift, on the grounds that the said refusals

constituted a quitting of their employment.
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15. On March 24, 1954, the Board's Regional Di-

rector having found that the challenged ballots could

determine the election results, and having conducted

an investigation of the Respondent's claim, over-

ruled the Respondent and issued a direction that

the challenged ballots be counted.

16. The Respondent having filed exceptions to

the Regional Director's Report, the latter on April

22, 1954, directed a hearing on the challenges. This

hearing was held on April 29, 1954.

17. On October 5, 1954, on consideration of th(^

transcript of the April 29, 1954, proceedings, and

briefs filed by Respondent and the Union, the Re-

gional Director issued his supplemental report on

challenges in which it was again directed that the

challenged ballots in question be counted.

18. On October 19, 1954, a revised tally was made

including the counting of the challenged ballots.

19. Following this revised tally, which showed a

majority in favor of the Union, and on October 21,

1954, the Regional Director certified the Union as

bargaining representative of employees in the ap-

propriate unit as set forth in the Consent Election

agreement.

20. The Respondent thereafter filed objections

to conduct affecting results of the election and these

objections were in effect overruled by the Regional

Director by letter dated October 27, 1954.

21. By letter dated October 22, 1954, the Union

requested a meeting with Respondent for purposes
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of collective bargaining. A second letter dated No-

vember 2 reiterated the request. Representatives of

the parties did meet on November 10, but it is clear

that neither at this meeting nor at any subsequent

time did the Respondent agree to recognize the

Union's certification by the Board's Regional Direc-

tor as binding on it or enter into collective bargain-

ing with the Union as the certified representative

of its employees.

22. At the hearing in the instant proceedings the

Respondent admitted its refusal to recognize and

bargain with the Union subsequent to its certifica-

tion.

C. The Issues

(1) The Refusal to Bargain

On the basis of items 21 and 22 of the chronologi-

cal findings above, it is found that on and after No-

vember 10, 1954, the Respondent has refused to rec-

ognize and bargain with the Union. Respondent's

contention is that the 12 former strikers who were

offered and, for personal reasons, refused jobs on

the night shift, quite their employment and because

of that quitting thereafter had no employee status

justifying their participation, as voters, in the con-

sent election of February 18, 1954, and that in di-

recting that their ballots, challenged by Respond-

ent,3 be opened and counted, the Regional Director

^There were other challenged ballots but they are

not an issue here and I shall not further refer to

them.
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acted arbitrarily and capriciously.^ If Respondent

is correct in this latter contention, the certification

of the Union was invalid because except for a tally

of the 12 challenged ballots the Union would not

have received a majority of votes cast. If the cer-

tification was invalid the Respondent was under no

duty to recognize and bargain with the Union.

The issue is not whether the Regional Director

was right or wrong in determining that the twelve

employees in question were eligible to vote. By the

terms of the consent election agreement his decision

was "final and binding." Having signed this agree-

ment the Respondent, as a party to it, has no right

to question the soundness of his judgment, as such,

but, under the decisions, may show that in so de-

ciding the Regional Director acted arbitrarily and

capriciously.5 There are a number of ways in which

this might be shown, such as a one-sided investiga-

tion, a refusal to permit the Respondent to present

evidence supporting its position, or a decision based

on no evidence of a probative character.

There was nothing arbitrary or capricious in the

procedures followed by the Regional Director with

respect to the challenged ballots. As to the election

' 4Actually, a Regional Director made the initial

determination and an Acting Regional Director

made the final determination. The matter being of

no consequence, for convenience I shall refer to each

as the Regional Director.

5Elm City Broadcasting Corporation, 111 NLRB
980, 981, and cases cited in footnote 3, p. 981, therein.



44 Natioifial Labor Relations Board vs.

itself, all parties certified that it was fairy con-

ducted. The Regional Director's initial determina-

tion that the challenged ballots should be counted,

was based on an investigation in which representa-

tives of the Respondent participated. The Respond-

ent filed a memorandum with respect to its position

in the matter. Thereafter, on receipt of the Regional

Director's report on challenges, Respondent filed

exceptions and requested a hearing. This request

was granted. At the hearing, conducted by an at-

torney of the Regional Office, all parties were af-

forded full opportunity to submit e\ddence on their

respective positions. The Respondent participated

in this hearing, and thereafter filed a brief with the

Regional Director. After an elapse of some six

months, the Regional Director issued his supple-

mental report in which the ruling was again ad-

verse to the Respondent. Thereafter, a conference

was arranged for the opening and counting of the

challenged ballots and a date and time was set, a

postponement of the original date having been

granted at Respondent's request.

Respondent complains that it was not actually

present when the challenged ballots were opened and

counted, and this is true. Respondent was not pres-

ent because, though informed as to the date, the

place and the time. Respondent's counsel did not

appear on time and Respondent's general manager

though present at the Board's ojffices where the bal-

lots were opened and counted, did not identify him-

self in such manner that those responsible for ban-
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dling the ballots in question were aware that he was

available. As a matter of fact, the counting of the

ballots was delayed to allow for any ordinary tardi-

ness on Respondent's part and proceeded only when
it appeared that Respondent would not be present

through its representatives. Obviously, there was

nothing arbitrary or capricious here since it was

Respondent's fault, and Respondent's alone, that it

was not represented at the opening and coiniting of

the challenged ballots, and, in any event. Respondent

does not dispute the accuracy and bona fides of the

count.

From the foregoing, it is clear that Respondent

had a fair and full opportunity to present and

amplify its position before the Regional Director

before a final determination w^as made in the matter

of the challenged ballots. It was not permitted to

adduce any additional evidence in this proceeding

because, obviously, the Regional Director could not

have acted arbitrarily or capriciously on the basis

of evidence that was not before him at the time he

made his determination on the issue of the chal-

lenged ballots.

Turning now to the evidence upon which the Re-

gional Director based his decision

:

In the initial stage of his investigation affidavits

were taken, and at the hearing granted at Respond-

ent's request, the sworn testimony of Respondent's

general manager, James F. Wright
;
plant, manager,

Hillman Yowell, and personnel officer, Florence
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Hawkins, as well as the testimony of several of the

employees in question, was taken. From this testi-

mony it appears that Respondent's operations nor-

mally opened with a day shift and tlien, as the work

load increased, a night shift might be added ; that at

least the nucleus of the night shift was recruited

from the da}^ shift; that, on occasion, day shift

workers would be given a choice of transferring to

the night shift ; that they were free to accept or re-

fuse the transfer, and if they refused they w^ere

neither laid off nor discharged nor regarded as hav-

ing quit their employment; that night shift work

offered some advantages of advancement in job

status and some priority in continuity of employ-

ment both as to the order of layoffs and order of

recall in subsequent seasons. It is true that Wright

testified that persons refusing night shift work were

dropped from the "prority list" but in the context

of his entire testimony and that of other witnesses,

it is clear that being dropped from the "prority

list" in the sense in which Wright used the term,

did not mean the loss of employee status. He testi-

fied: "I wish to point out then * * * that a person

who wasn't willing to work nights, wasn't willing to

work shorter w-eeks, wasn't willing to work during

the hot weather, that that person wasn't laid off or

fired because of it but they were the last hired and

the first to be laid off."

From what is virtually an undisputed state of

facts, it seems clear that had the 12 strikers in ques-

tion been at work on the day shift at the time Re-
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spondent offered them night shift work, their rejec-

tion of that offer would not have caused their layoff

or discharge and would not have been regarded by

the Respondent as a quitting. They were not actually

working on the day shift at the time they were

offered night shift work because they had been on

strike and had not yet been reinstated. Absent a

showing that they had been replaced or that their

jobs had been abolished—and there was none—they

occupied the same employee status when they were

offered and refused night shift work that was theii's

when they went on strike, and it appears that all of

them were day shift employees at that time. [Sec-

tion 2 (3) of the Act.] Their application for rein-

statement did not place them in the category of new

applicants for employment; they had acquired

seniority status as shown by their placement on the

1952-53 seniority list, and they did not lose that

status when they went on strike. The Respondent,

however, appears to have treated them as new^ a])-

plicants for employment, without choice in the mat-

ter of accepting work on a night shift. The issue

here is not whether their order on the seniority—or

priority—list was affected but whether their em-

ployee status was wiped out by their refusal. Like

the Regional Director I am convinced that it was

not. If they had employee status they were entitled

to vote, because the consent election agreement pro-

vided that those eligible to vote were

:

All packing shed employees employed by the

Employer at its Indio, California, packing shed
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during the last complete payroll period in Janu-

ary, 1954, and including all persons whose

names appear on the 1953 seniority list; but

excluding any such persons who have been per-

manently replaced and those employees who

have quit or have been discharged for cause,

and have not been rehired or reinstated prior to

the date of the election.

As previously stated, the names of all 12 em-

ployees in question appeared on the 1953 seniority

list.

There is no evidence that any of the employees

in refusing night shift work intended to quit, or did

in fact quit, other than evidence of their rejection

of night shift work for personal reasons. Nor do I

think a volimtary yielding of their employee status

can reasonably be inferred. Though, as testified to by

Respondent's witnesses, night shift work may have

offered exceptional opportunities for advancement

and preferment in continuity of employment, women
employees for innumerable personal reasons, such

as arranging for care of children, might choose to

forego such opportunities and remain on their day-

time jobs. The Respondent doubtless was well aware

of this and, being aware of it, never made it manda-

tory for a day shift worker to transfer to a night

shift. Nor does the fact that in previous seasons cer-

tain of these 12 employees had accepted night work,

or had indicated on their applications that they

would accept night work, provide a sufficient basis
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for an inference that in refusing such work in

January, 1954, they quit, because circumstances

change with the times and in January, 1954, they

may have been confronted with a situation of per-

sonal convenience entirely different from the occa-

sions when they actually worked on a night shift or

indicated on their applications that night shift work

would be acceptable. In this connection, it is signifi-

cant that in making out applications required of all

employees regardless of status at the start of a sea-

son, it was not required that an employee ex])ress a

willingness or lack of it to work on a night shift,

though the application forms made provision for

such a statement, and employees whose application

forms indicated that night shift work was not ac-

ceptable, were not thereby prejudiced in the order

of their hiring. In short, there is no showing that

any employee with seniority status lost that status

by indicating that night shift work was not accept-

able.

All reasonable inferences to be drawn from the

testimony is that the 12 employees in question, in

refusing night shift work, did not intend to quit,

and in view of past practices it ma.y not be inferred

that they would reasonably believe that their refusal

would have the effect of relinquishing their em-

ployee status. That all 12 of these employees had

actually applied for reinstatement following the

termination of the strike, and that some of them in-

quired concerning availability of day shift work at

the time they refused the night shift offer, reveals
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a state of mind inconsistent vnth a voluntary sur-

render of employee status. And, of course, the Re-

spondent may not make that a quitting which lacks

the assent of the person involved, either actual or

implied. A quitting necessarily implies voluntari-

ness on the part of one who quits.

One other matter raised before the Regional Di-

rector in support of Respondent's position, was that

two of the 12 employees whose votes were challenged

gave illness as a reason for refusing the offer of

work on a night shift. Neither had applied for a

leave of absence. A leave of absence was normally

required of an employee absenting himself from

work because of illness. By their failure to apply

for a leave of absence, the Respondent argues, they

lost their status as employees. Obviously, a leave of

absence is not required of employees who are par-

ticipating in a strike, or are laid off. A leave of ab-

sence can only mean a leave of absence from a state

of actual employment. The two employees in ques-

tion had the status of employees at the time they

received the offer of night shift work but were not

then actually w^orking. Their regular jobs had not

been abolished but were not then operative and

therefore their status was analogous to that of laid

off employees. If they were free to accept or reject

night shift work and chose to reject it, they re-

mained in the status of laid off employees and there

was no occasion for them to apply for a leave of

absence. The Regional Director found, and I have

concurred in his finding, that employees v^dtb nc-

i
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quired seniority status were not normally consid-

ered to have relinquished their status as employees

when and l)y refusing work on a night shift.

From the foregoing and upon the entire record,

it seems clear and is found, that in his decision on

the challenged ballots the Regional Director did not

act arbitrarily or capriciously, or upon insufficient

or insubstantial evidence. His certification of the

Union was therefore valid and binding uj)on the

Respondent. Accordingly, it is found that by its

refusal on and after November 10, 1954, to recog-

nize and bargain with the Union as exclusive repre-

sentative of its employees in the unit set forth in

the consent election agreement and herein foimd to

be appropriate,^ the Respondent \dolated Section

8 (a) (1) and (5) of the Act.

(2) Discrimination With Respect to Seniority

Prior to its contract with the Union, Respondent

maintained a priority list which governed the order

of layoffs during seasonal operations and rehirings

at the start of a new season. Under its contract with

the Union executed October 28, 1952, and expiring

July 1, 1953, it was bound by the seniority system

of that contract as set forth in Item 3 of the

Chronology above. The priority list maintained

prior to the contract, and the seniority list under it,

followed the same general principles in method and

order of compilation. Following the expiration of

the contract Respondent continued seniority ratings

^See footnote 2, supra.
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as provided in the contract, at least up to the time

of the December 1, 1953 strike. As previously stated,

during the period of the strike from December 1 to

December 8, the Resj^ondent contiimed its opera-

tions with a working force composed of nonstrikers

and a few^ replacements."^ This was an economic

strike and under the rule of the Mackay Radio case^

the Respondent could lawfully hire new employees

to fill the jobs of strikers. The General Coimsel

makes no issue of the five striking employees who

were thus replaced.

Following the termination of the strike on Decem-

ber 8, and the unconditional offer to return to work

made by the strikers on December 8, the Respond-

ent reinstated all strikers for whom work was avail-

able and reinstated them in the order in which they

appeared on the 1952-53 seniority list compiled

under the Union contract. There is no contention

made that any striking employee was denied rein-

statement because of his or her union or concerted

activities. Admittedly, however, all employees rein-

stated upon termination of the strike, were reduced

in seniority below all employees who worked during

the period of the strike. In short, while adhering

to the old seniority list in the order of its reinstate-

ment of striking employees, the Respondent in effect

^Actually, only five strikers were replaced during
j

the strike.

8]Sr. L. R. B. vs. Mackay Radio & Telegraph Co.,

304 U. S. 333, 346.
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adopted a new overall seniority policy upon termi-

nation of the strike, which had the necessary effect

of penalizing strikers while rewarding nonstrikers,

since thereafter, regardless of comparative seniority

status at the time of and prior to the strike, all non-

strikers were given seniority over all strikers. This

new policy was given concrete expression in the

compilation of a new seniortiy list dated March 18,

1954.

The reduction in seniority status was a matter of

substance.9 Fluctuations occur during Respondent's

seasonal operations which involve layoffs and such

layoffs are normally made on the basis of seniority

—

or priority—lists ; at the start of a new season, em-

ployees are recalled in the order of their seniority.

Obviously, therefore, the continuity and duration of

employment is governed, in large measure, by

seniority status. Lacking such evidential factors, it

would, in any event, be inferred that involuntary

reduction of seniority is discriminatory, lo and this

is true whether seniority follows contractual rela-

tionships or is unilaterally established by the em-

ployer. True, the Act does not confer seniority

rights upon strikers, and such rights are usually

9' ' Seniority rights are basic conditions of employ-
ment * * *" N. L. R. B. vs. Wheeling Pipe Line,

Inc., decision of the U. S. Court of Appeals, Eighth
Circuit, No. 15369, dated January 24, 1956; 37
LRRM 2403.

ION. L. R. B. vs. International Brotherhood of
Teamsters, Chauffeurs, Warehousemen & Helpers
of America, et al., 347 IT. S. 17.
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derived from union contracts,^i but where there

exists a seniority system, whether that system de-

rives from contractual relationships or the unilat-

eral action of the employer, the Act prohibits a

discriminatory application of it where such applica-

tion discourages or encourages membership in a

labor organization. Here, at all times material to

the issue, whether or not it was called that, there

existed a seniority system, and when at the conclu-

sion of the strike it was changed to the detriment of

the strikers who had been permanently replaced,

discrimintaioii occurred. It is not necessary that

proof be adduced that such discrimintaion actually

discouraged union and concerted acti^^ties. The in-

ference is inescapable.12

Not all acts, however, which have the necessary

effect of discrimination against those engaged in

protected concerted activities, are unlawful under

the Act. An economic striker may be permanently

replaced and thus lose his job because of ha^dng en-

gaged in a strike, and such action while necessarily

UN. L. R. B. vs. Potlatch Forests, Inc., 189 F. 2d
82(C. A. 9).

12'
' Both the Board and the courts have recognized

tliat proof of certain types of discrimination satis-

fies the intent requirement. This recognition that

specific proof of intent is unnecessary where em-
ployer conduct inherently encourages or discourages

imion membership is but an application of the com-
mon law rule that a man is held to intend the fore-

seeable consequences of his conduct." Gaynor News
Companv, Inc., et al., vs. N. L. R. B., 347 U. S. 17;

33 LRRk 2428.
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and emphatically discouraging union activities, is

lawful where it is consistent with, and because of

the exercise of the employer's "right to protect and
continue his business by supplying places left vacant

by strikers." Mackay Radio, supra. Motive controls

here because in this situation "the [employer's] true

purpose is the ol)ject of investigation with full op-

portunity to show the facts." N. L. R. B. vs. Jones

& Laughlin Steel Corp., 301 U. S. 1. If the employer

has the "right to protect and continue his business

by supplying ])laces left vacant by strikers," it

would seem to follow that he has also the right to

take such other action as he deems necessary "to

protect and continue his business" in the face of an

economic strike, providing his motive is, in fact,
'

' to

protect and continue his business," and not to re-

taliate against and punish his striking employees.

Determining motive in a given situation frequently

requires "a high degree of introspective percep-

tion "i^, and this is true here where the discrimina-

tory effect of the Respondent's action on seniority is

apparent and substantial. There are certain objec-

tive factors present, however, which are invaluable

in assessing motive.

Independent of the action with respect to senior-

ity, there is no evidence of antiunion basis on the

part of this Respondent. There is no evidence that

this Respondent opposed the unionization of its em-

ployees, or was in any way hostile to it. Such elec-

13K. L. R. B. vs. Donnelly Garment Co., 330 U. S
219, 123.
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tions as were held were held pursuant to consent

agreements. It is true that negotiation of an agree-

ment to supersede the contract expiring July 1,

1953, reached an impasse and presumably to break

that impasse in its favor the Union called a strike,

but no refusal to bargain is charged and no infer-

ence of antiunion sentiment can rest on this state of

facts. It may be assumed that the Respondent did

not like it when its employees struck, ])ut when they

applied for reinstatement it took them back as fast

as it had work for them to perform. AVith respect

to its action in reducing the seniority of reinstated

strikers, we have the undisputed testimony of its

general manager, James F. Wright, that this action

was taken for the purpose of reassuring its non-

striking employees and replacements concerning the

continuity of their employment, and because it con-

sidered such action essential to safeguard and pro-

tect its economic interests in continuing to operate

durins: the strike.!"^

I'^Excerpts from Wright's direct examination:

Q. Now, during the period that you were in op-

eration, did you have conversations with the em-
ployees either directly or through representatives

with respect to the status of the employees who re-

mained and the status of employees who were em-
ployed and the status of employees who would come
back to work?

A. Yes. I was in, you might say, constant touch
with the employees during this period. In fact, I

used to pick them up—quite a few of them up and
escort them into work every morning, and was in

contact not only with the employees who remained
during the strike and those who were hired during
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If there is something inherently false or sp(^cious

in this position, I fail to discern it. The strike hit the

Respondent when its seasonal operations were at

their height since during the Christmas holidays Re-

spondent 's products are particularly in demand. It is

not in the least incredible that nonstriking employees,

and employees newly hired during the strike, would

the strike, and also the ones that returned to work
during the strike.

* * *

Q. What did you do with respect to the [non-
striking and newly hired] employees that I have
described here I

A. Well, as would be natural under a trying
situation, the employees would be concerned with
their pob security, and I assured them at the time
that those who had remained through the strike, the
replacements and the people who returned, that

they would be—had become and would be treated as

the nucleus of our w^ork force; that we didn't know
how long the strike would go on; that we intended
to continue to operate the plant and receive and
grade and pack and ship our dates, and that these

people we felt were a necessary part of our busi-

ness ; and that I gave them the assurance they would
be maintained if and when the strike was termi-

nated.
* * ^

Excerpt fror Wright's cross-examination:

Q. Aiiyway, what it comes down to is this, then

:

That when some of these people that worked during

the strike came to you personally and wanted per-

sonal assurance that they would be taken care of

after the strike, you gave it to them *?

A. That's right.

Q. And that is about all it amounted to ?

A. Well, you say that is about all. It was a pretty

important thing for the people.
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seek some assurance of preferred seniority status

which would protect them from displacement by

strikiiiu' employees when and if the latter chose to re-

turn to their jobs, or that an employer would give

such assurance if he felt it would bolster his eco-

nomic situation. It is true that the Respondent did

not call any of these emj^loyees to the witness stand

to corroborate the testimony of its general manager,

Q. It is very important to a girl who had no
seniority and was working during the strike and
wondered what would happen to her job when
seniority employees offered to came back. I under-
stand that. But I want to know^ whether your publi-

cation of your determination to protect these people
went anv farther than individual assurances.

A. fbelieve, Mr. O'Brien, that I talked—well, I

know that during the strike I would talk to the

working force that was there every day, and this

was one of the primary things these people were
concerned about, so I am sure they were advised of

it in meetings of all the people who were at the

plant. As I recall, I met—I had met with the grad-

ers and the people in that area of the plant in one
meeting, and met with the packers and the peo])le

in the pitting department in that area of the ])lant

at another meeting, but that was a daily occasion

during the strike.

Q. That was to encourage them to get out pro-

duction, let them know you were with them, is that

it? A. Well, it covered a lot of things.

Trial Examiner: Mr. Wright, do you have any
distinct recollection whether, during any of these

meetings that you had with the employees during
the strike, whether you specifically mentioned the

matter of their security to them? Do you have a
recollection of it?

The Witness: Yes, I do.
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but neither did the General Counsel call any witness

to refute it. I observed nothing in the demeanor of

the witness which would lead me to discredit liim.

To the contrary, I was favorably impressed with his

forthrightness and his co-operative attitude through-

out the hearing.

There are factors, relied on by the General Coun-

sel in his brief, to counter this testimony. The old

seniority list, posted in the plant, was not removed,

it appears, nor was a new one, conforming to Re-

spondent's revised policy, posted. It is remembered,

however, that the old seniority list was not entirely

discarded: it w^as still followed as to the order of

reinstating- the strikers. The union contract having

expired, there was no requirement that the Re-

spondent post its revised list or any list at all.

There is also some question as to just when a re-

vised seniority list, dated March 18, 1954, was first

prepared, but this does not seem very significant

inasmuch as it had little, if any, utility until the be-

ginning of a new season.

Further, it appears that Wright issued no instruc-

tions to Florence Hawkins, Respondent's personnel

clerk, at a time when, according to Wright, the new

seniority policy was instituted, and at the time

strikers were reinstated they were not told that their

seniority had been reduced. Presumably, the Gen-

eral Counsel would have it inferred from such fac-

tors that the reduction in seniority of reinstated

strikers, had not actually been determined at the

time the strike was concluded and therefore could
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not have had as its moving cause the protection and

continuance of Respondent's business during the

period of the strike. In the face of Wright's posi-

tive and uncontested testimony to the contrary, I

think such an inference is not justified. With a

single exception, there is no showing that strikers

on reinstatement inquired concerning seniority

status and there is no showing of a deliberate with-

holding of information; nor was there any advice

given them contrary to the position Respondent now

asserts. It may well be that Respondent was not im-

pelled to volimteer information which would be ad-

verse to the reinstated striker's interests, until some

occasion arose requiring the application of a new

policy.15 Nor does it ai:>pear that the situation was

such that once the revised seniority policy had been

determined, notice of it would necessarily be chan-

i^Excerpt from Wright's testimony on cross-ex-

amination :

Q. Are you pretty sure that you did not tell any
of the returned strikers that they had lost seniority

by reason of the fact that some people had contin-

ued to work during the strike and they had not ?

A. I didn't personally. One of the problems
after a strike when you have people come back, you
have the problem of trying to rebuild a co-ordina-

tion between some people who are out and some
people that were in, and it isn't too good business

policy to agitate that situation at the time they re-

turn. You are interested in business continuing.

Q. Anyway, what it comes down to is this, then

:

That when some of these people that worked during
the strike came to you personally and wanted i)er-

sonal assurance that they would be taken care of

after the strike, you gave it to them?
A. That's right.

I
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neled immediately to the i^ersonnel clerk. It was

Wright's midisputed testimony that his supervisory

staff was advised concerning- the new i)olicy during

the period of the strike and the General Counsel ap-

parently accepted this testimony inasmuch as no

evidence was offered to refute it. Assuming, how-

ever as apparently the General Counsel would have

it found, that no definite formula for a revised

seniority policy had been determined until after the

strike, such delay would have little significance if,

as Wright testified, assurances had been given to

nonstrikers, during the strike, concerning the con-

tinuity of their employment. It is sufficient that the

action, when taken, was consistent with such assur-

ances.

Ui)on the evidence afforded me, I can only con-

clude that the General Counsel has not proved

unlawful motive in a situation where motive is

controlling. I am unable, in fact, to distinguish the

situation here from the seniority displacement of

economic strikers which the court found lawful in

Potlatch Forests, Inc., supra. That decision stands

squarely for the proposition that an employer may
advance the seniority of nonstrikers to the detri-

ment of economic strikers where the action is con-

sistent wdth, and for the purpose of protecting and

continuing his business during the strike. While in

the Potlatch decision the court refers to those whose

seniority was advanced as ''replacements," it ap-

pears that this term as employed by the court in-

cluded strikers who returned to their jobs before
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the strike was ended. I do not perceive a valid dis-

tinction between such employees and employees who,

as here, never went on strike. Neither were actually

"replacements" as that term was employed in the

Mackay Radio case. Nor do I think the fact that in

the Potlatch case the employer announced his new

seniority policy before the strike was ended, it is a

material distinction. In fact, the case at bar is

stronger on its facts because in the Potlatch case it

appears that the employer had given no assurances

to his nonstriking employees that "their places

might be permanent," w^hereas tlie uncontested evi-

dence here is that such assurances were given.

I do not of course undertake to assess the merits

or demerits of the Potlatch decision. It is the law

—

at least in the Ninth Circuit. The Board did not seek

certiorari and in my opinion it has not been over-

ruled in any material respect by the Supreme Court

in Radio Officers and related cases, supra. If the

Board does not intend to follow the court in Pot-

latch, it is for the Board and not the Trial Exam-

ineer to voice its dissent, and until it does so, I con-

sider myself bound b}^ the court's decision. i^ Ac-

i^Mathieson Chemical Corporation, et al., 114
NT^RB No. 85, cited by the General Counsel, is dis-

tinguishable, because in that decision the Board
said

:

It is highly significant that not until the

strike was over, and all the strikers had been
put back to work, did the Respondent for the

first time decide to separate its employees into

two seniority groups for layoff purposes, de-

pending on whether or not they had returned to
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cordingly it is found that the Respondent did not

violate the Act when, for economic reasons, it gave

nonstriking employees and replacements seniority

over striking employees.

In certain respects, however, the Respondent went

beyond its stated objectives in advancing the senior-

ity of its nonstriking employees and replacements,

and in so doing it went outside the purview of the

Potlatch and Mackay decisions.

First, with respect to the 12 female employees

who went on strike and were thereafter offered re-

instatement on a night shift which they refused.

The Respondent, taking the position that by the

said refusals they quit their employment dropped

them from it seniority list altogether. Accordingly,

their names do not appear on the March 18, 1954,

list. Such action could have had nothing to do with

work before the end of the strike. The Respond-
ent does not claim and there is no suggestion in

the record that, as an economic measure to get

employees to work during the strike, it had
promised them super-seniority. In fact, it does
not appear that the matter of relative seniority

was ever mentioned to any employees before the

end of the strike.

Other cases, cited by the General Counsel, in

which labor organizations have been found to have
violated the Act by causing the employer to dis-

criminate with respect to seniority, are inapposite

for the simple reason that any action by a labor or-

ganization which causes an employer to discriminate

is unlawful unless covered by the proviso to Section

8(a)(3) of the Act, and discrimination with respect

to seniority is not covered by that proviso.
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the successful prosecution of Respondent's business

diiring the strike, and the Respondent does not con-

tend that it did. Such action was discriminatory if

in fact the strikers had maintained their status as

employees, and they had maintained that status by

virtue of Section 2(3) of the Act because they had

not been permanently replaced nor had their jobs

been abolished. Because of seasonal curtailment or

curtailment due to strike, there was not then work

for them on the day shift but there is no showing

that their day shift jobs had been abolished. As

previously found, the action was discriminatory be-

cause customarily and normally day shift workei's

were not required to accept night shift work in

order to maintain employee status. Such action

resulting in destroying their seniority status alto-

gether, had the necessary effect of discouraging

union affiliation, and, being without the justification

which made Respondent's re^'ised seniority ]iolicy

valid in other respects, was unlawful. It is in such a

situation that the common law rule that a person is

held to intend the foreseeable consequences of his

conduct, finds its proper application.^^

Also excluded from Respondent's March 18, 1954,

seniority list, were all striking employees who were

not actually reinstated during the 1953-54 season.

They, too—with the exception of those who were

replaced during the strike, and there is no issue

concerning them—had continuing employee status,

i7See Intermountain Equipment Co., 114 NLRB
No. 214.
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not having been replaced and their jobs not having

been abolished. Preferential status because of hav-

ing worked during a prior season was recognized

both under the union contract and prior to it. These

employees were not, as Respondent chose to regard

them, new employees from the start of the 1954-55

season.18 Their status as employees had not been af-

fected by the fact that for some 8 days they were

on strike, and they were therefore entitled to be

placed on Respondent's new seniority list, though,

as previously found. Respondent could lawfully re-

duce their seniority below that accorded nonstrikers

and replacements. As in the case of the 12 employees

whom Respondent regarded as having quit, there

was no economic jutsification for dropping them

from the seniority list.

It is true that Respondent in hiring employees

for the 1954-55 season, after exhausting its March

18, 1954, priority list, and before hiring persons not

previously employed, followed the 1952-53 seniority

list, but it is clear that it did so because of pending

litigation, as a matter of caution, and not because it

considered that the employees in question had ac-

quired and retained preferential status and were

entitled to such status as a matter of right. There is

of course a difference between a right and a gra-

i^Testimony of Florence E. Hawkins, personnel
clerk

:

Q. Miss Hawkins, were they [strikers not rein-

stated during the 1953-54 season] returned as new
employees'? A. Yes, sir.
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tiiity, and we are here concerned with rights imder

the Act.

It is found that the Respondent in denying senior-

ity status to those of its employees who went on

strike, were not replaced during the strike, and

were not thereafter reinstated during the 1953-54

season, including the 12 employees who were offered

and refused work on a night shift, discriminated

against them with respect to terms and conditions

of employment, thereby discouraging union affilia-

tion, in violation of Section 8(a) (3) of the Act. The

said action interfered with, restrained and coerced

employees in the exercise of rights guaranteed

under Section 7 of the Act, and constituted a viola-

tion of Section 8(a)(1) of the Act.i^

i^The Respondent in its brief argiies that it was not
shown that any of the persons whose seniority was
affected were in fact strikers or affiliated with the

Union. Respondent, however, admitted the allega-

tions of the complaint that on December 1, 1953, the

Union called the strike and on December 8 termi-

nated it. This being admittedly a union strike it is

immaterial whether the strikers were individually

members of the ITnion, for discrimination practiced

against them for engaging in the strike would be
violative of the Act regardless of union affiliation,

and would have the necessary effect of discouraging

union affiliation. As to the identity of persons en-j

gaging in the strike, Hawkins testified that substan-

tially all of the strikers upon termination of th(

strike signed an unconditional request for reinstate-

ment. It is a reasonable inference that all i)ersong

signing such a statement of availability, were irf

fact strikers.
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(3) Alleged discriminatory appliciition of

aptitude tests

Near the start of seasonal operations for the 1954-

55 season, but not at the start, persons available for

employment, both old and new employees, were

given aptitude tests. Aptitude tests had not previ-

ously been used in Respondent's operations. These

tests were administered by the California Bureau of

Employment, and applicants for employment who
failed to pass the tests, were not hired. There is no

allegation in the complaint that these tests were dis-

criminatorily applied against striking employees,

but that was the position of the General Counsel at

the hearing, and testimony in the matter was taken

without objection. I shall therefore consider it

though it would seem that a matter of such poten-

tial gravity would more properly appear as a part

of the pleadings in the case.

The General Counsel's position rests on the con-

tention that none of the employees whose names ap-

peared on Respondent's March 18, 1954, seniority

list were required to take the tests as a condition of

being employed for the 1954-55 season, whereas all

applicants for employment not on the March 18

list were required to take and pass the tests before

being employed. It has been seen that the March 18

list contained the names only of persons who worked

during the December, 1953, strike or were rein-

stated during the 1953-54 season, and it has been

found that the Respondent was in violation of the

Act when it deprived strikers who had not been re-
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placed and who were not reinstated during the 1953-

54 season, of seniority status.

In support of his position, the General Counsel

examined but one mtness. That witness was Re-

spondent's personnel clerk, Florence E. Hawkins,

acknowledged by the General Counsel to be a reli-

able witness.

Concerning the use of aptitude tests, Hawkins

testified: " * * * it was purely experimental as far

as the date industry was concerned. They had never

tried it. These tests had been tried in various other

lines of fruit, and * * * proved very beneficial, con-

sequently, they w'eren't too sure as to what the re-

sults would be in our industry, but they wanted to

try, and he [Proser, an employee of the State of

California assigned to the Employment Office in

Indio], plus Mr. Bonham (?) and all connected

with the deal felt that they could do us a lot of

good.
'

'

This is the sole evidence as to how the aptitude

tests came to be given to Respondent's employees.

I see nothing implausible about it.

Admittedly, no employee whose name appeared

on the March 18 list was required to take the test

before going to work. Admittedly, a substantial

number of them were required to take the test after

going to work. It was Hawkins' further undisputed

testimony that not all persons hired whose names

did not appear on the March 18 list, were required]

to take the test before going to work, though thev
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were later required to take tlie test. It would ap-

pear, however, that a majority of those whose names

did not appear on the March 18 list were required to

pass the test before going to work.

Concerning these matters Hawkins testified:

''* * * we wanted everyone to take it [the aptitude

test], but it just so happened that they couldn't get

setup down in time for it to be given to those people

[referring to the March 18 list]. We called them in

to work sooner than they were able to get the setup

made. That is the reason they were hired without

it." Continuing with Hawkins' examination by the

General Counsel:

Q. But, at least, as far as 1954—the fall of 1954,

the only people who were given these aptitude tests

were those whom you regarded as new applicants?

A. No, that is not so, because, as I say, the only

reason all of them weren't given the test was be-

cause they didn't have things available to give them

that rapidly, but we had some people of this list

that it was possible to give it to them. He had the

time to give it to them, and it was possible that we

could have them take it.^o

We had some on the list that had taken it, ])ut

not the complete list, you know, because we didn't

have the time, and wherever possible, I tried to see

20 Respondent's records corroborate Hawkin's
testimony that a substantial number on the March
18 list, though by no means a majority of them, took
the aptitude tests.



70 National Labor Relations Board vs.

that they had the test, whether they were on the list

or whether they were new ones.

Continuing further with General Counsel's exam-

ination of Hawkins

:

Q. Now, with regard to people who went to

work, and whose name was not on the March 18th

list, were all of those required to take the aptitude

test?

A. No, because there again they were not setup

to handle them in the volimie in which I was re-

quired to bring them in, consequently, it was neces-

sary for me to hire people who had not had the apti-

tude test because they could not process them over

there rapidly enough for us for our needs.

From the foregoing it is clear, if Hawkins is be-

lieved, that the sole reason why employees on the

March 18 list were not given aptitude tests before

being offered employment, is that at the time Re-

spondent began hiring for its 1954-55 season, the

State office was not as yet equipped to administer

the tests, and for the same reason employees not on

the March 18 list but the first to be hired am^ong

those whose names were not on the March 18 list,

also were not given the tests before going to work. I

can see no reason not to credit Hawkins who was the

only witness to testify in the matter and whose testi-

mony in ^11 other respects has been given credence

and has been relied on by the General Counsel. If

this testimony is credited, and it is, there was no

discrimination with respect to the aptitude tests
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were administered, as between persons whos(^ names

appeared on the March 18 list and those hired later,

that is not explained by the inability of the State

office to process the tests in the order of hirings. It

is also borne in mind that all strikers who were re-

instated during the 1953-54 season appeared on the

March 18 list. In common with all others on that

list, they were not required to take the aptitude tests

before going to work and if later required to take

the tests, they suffered no loss of employment as a

consequence thereof.

Finally, it appears that the General Counsel

would have inferences of discrimination drawn

from the fact that no one on the March 18 list was

denied employment because of the aptitude tests

whereas a number of those names were not on the

March 18 list were denied employment on the

grounds that they had failed the test. But it does

not affirmatively appear that anyone on the March

18 list who took the test failed it. The General

Coimsel at the hearing stated that this was imma-

terial but I should think it would be material if fail-

ing the test they were nevertheless retained whereas

emplojnnent was refused to those not on the list who

failed the test. We must assume, however, that no

one on the March 18 list failed to pass the aptitude

test because there is no evidence that they did. Some

of those not on the March 18 list did fail the test

and were denied employment. We were asked to

draw the inference of discrimination from these

naked facts alone. But absent any evidence whatevei-
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of the comiDetence of those failing the tests other

than the fact of acquired seniority, or evidence that

the tests were more exactingly applied in the one

situation than in the other, or of collusion between

the Respondent and the tSate office which applied

the tests—for, if General Coimsel is right it would

amount to that—such an inference would in fact be

not an inference but pure speculation.

It seems clear, and is found, that the General

Comisel's position that the aptitude tests were used

by Respondent to rid itself of unwanted strikers,

for the reason that they went on strike, is without

substantial support in the record.

IV. The effect of the unfair la]:)or

practices upon commerce

The activities of the Respondent, set forth in Sec-

tion III, above, occurring in connection with the

operations of the Respondent described in Section

I, above, have a close, intimate, and substantial re-

lation to trade, traffic, and commerce among the

several States and tend to lead to labor disputes

burdening and obstructing commerce and the free

flow of commerce.

V. The remedy

It having been found that the Respondent en-

gaged in imfair labor practices by refusing on and

after November 10, 1954, to bargain with the Union

though the Union had been properly certified as

representative of its employees in an appropriate
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unit, it will be recommended that on request the

Respondent bargain with the Union.

It having been found that the Respondent dis-

criminated against certain of its striking employees

by depriving them of seniority status, it will be

recommended that as to such of those who had ac-

quired seniority status prior to the strike as shown

by the inclusion of their names on the 1952-53

seniority list, and as to such of these as requested

reinstatement upon conclusion of the strike, as

shown by affixing their names to an availability list

on or about December 8 or otherwise identifying

themselves to Respondent as desiring reinstatement,

the Respondent restore to such of them as have not

since quit their employment or been discharged for

cause,2i ^jig seniority status that would have been ac-

corded them had they been reinstated during the

1953-54 season, by inclusion of their names on the

Respondent March 18, 1954, seniority list.

The General Counsel seeks a back-pay order, but I

can find no basis in the evidence for such an order

and therefore none will be recommended. It is true,

as the General Counsel argues, that the computation

of back pay may be left to compliance, but I con-

sider it essential as a basis for a back-pay order

even in general terms, that it be shown that losses

were incurred as a result of the unfair labor prac-

2iThis qualification I deem necessary in view of

the extraordinary ( 1) lapse of time between the oc-

currence of the unfair labor practices and the hear-

ing herein.
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tices. I do not find in the evidence here the slightest

basis for an inference that money losses were in-

curred.

I do not find in the circumstances of this case a

potential threat of future violations, or an underly-

ing purpose generally to thwart and discourage or-

ganizational activities, and therefore I shall not

recommend a broad cease and desist order.

Upon the basis of the foregoing findings of fact

and upon the entire record in the case, I make the

following

:

Conclusions of Law

1. United Packinghouse Workers of America,

AFL-CIO, Local Union No. 78, is a labor organiza-

tion within the meaning of Section 2(5) of the Act.

2. Since October 21, 1954, the said labor organi-

zation has been and now is the exclusive representa-

tive of all Respondent's employees in the following

unit appropriate for the purposes of collective bar-

gaining within the meaning of Setcion 9(a) of the

Act:

All packing shed employees employed by the

Respondent at its Indio, California, packing

shed, excluding all office and clerical employees,

and also excluding watchmen, guards, super-

visors and professional employees as defined in

the Act.

3. By refusing on and after November 10, 1954,

to bargain collectively with the aforesaid labor oi*-

ganization as exclusive representative in the above
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appropriate unit, the Respondent has engaged in

and is engaging in unfair labor practices within the

meaning of Section 8(a) (5) of the Act.

4. By discriminating in regard to the hire, con-

ditions, and tenure of employment of its employees

whose names appeared on the 1952-53 seniority list,

who participated in the December 1-8, 1953, strike

and thereafter unconditionally applied for reinstate-

ment but were not reinstated during the 1953-54

season, thereby discouraging membership in the

aforesaid labor organization, the Respondent has

engaged in and is engaging in unfair labor prac-

tices within the meaning of Section 8(a)(3) of the

Act.

5. By interfering with, restraining, and coercing

employees in the exercise of rights guaranteed in

Section 7 of the Act, the Respondent has engaged

in and is engaging in unfair labor practices within

the meaning of Section 8(a) (1) of the Act.

6. The aforesaid unfair labor practices affect

commerce within the meaning of Section 2(6) and

(7) of the Act.

7. The Respondent has not engaged in unfair

labor practices by according its nonstriking employ-

ees and replacements during the period of the De-

cember 1-8, 1953, strike, super-seniority over its

employees who participated in the strike.

8. The Respondent has not engaged in unfair

labor practices by instituting and discriminatorily

applying a system of aptitude tests.
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Recommendations

Upon the basis of the foregoing findings of fact

and conclusions of law and upon the entire record

in the case, it is recommended that California Date

Growers Association, Indio, California, its officers,

agents, successors and assigns, shall:

1. Cease and desist from

:

(a) Discouraging membership in or activities on

behalf of United Packinghouse Workers of Amer-

ica, AFL-CIO, Local Union No. 78, or any other

labor organization, by discriminatorily depriving

employees of seniority status, or by any like or re-

lated manner discriminating in regard to hire and

tenure of employment or any terms or conditions of

employment

;

(b) Refusing to bargain collectively with the

above-named labor organization as the exclusive

representative of all employees in the unit above

found to be appropriate, with respect to rates of

pay, wages, hours of work, and other conditions of

employment

;

(c) In any like or related manner interfering

with, restraining, or coercing its employees in the

exercise of their rights to self-organization, to form

and join labor organizations, to bargain collectively

through representatives of their own choosing, and

to engage in concerted activities for the pui'pose of

collective bargaining or other mutual aid or protec-

tion as guaranteed in Section 7 of the Act, or to

refrain from any or all such activities except to the
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extent that such right may be alVected by an agree-

ment requiring membership in a hiboi- oi'ganization

as a condition of employment, as authorized in Sec-

tion 8(a) (3) of the Act.

2, Take tlie following affirmative action, wliic^h

it is found is re(iuii*ed to effectuate the policies of

the Act:

(a) Upon request, bargain collectively with the

above-named labor organization as the exclusive

representative of employees in the nnit descrilx^d

above, with respect to their rates oC ])ay, w^ages,

hours of work, and other conditions of emj)loyment,

and if an understanding is I'cached, embody such

understanding in a signed agreement;

(b) Rescind forthwith its discriminatory senior-

ity policy as rei)resented by its March 18, 19r)4,

s(!niority list, to the extent that that list omitted the

names of striking employees who had acquired

seniority status prior to the strike, \wvvo, not re-

placed during llic strike, and ai)|)li('d I'or reinstate-

ment at the conc'hision of llic strike but were not

reinstated during ilic H)r):)-54 season;

(c) R(^stor(^ to all (employees with seniority

status as shown by the inclusion of their names on

the 1952-5:5 seniority lists, v^ho f)articipated in the

December 1-8, 1953, strike; who upon the conclu-

sion of the strike recpiested reinstatement as shown

by affixing thi^ir names to an availability list on or

about December 8, 1953, or othei'wise identifying

themseh'es to Respondent ns applieants I'oi' I'ein-
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st<atement; who were not reinstated in the 1953-54

season and who have not since quit or been dis-

charged for cause: to the seniority status that would

have been accorded them had they been reinstated

during the 1953-54 season in the same manner in

which striking employees who were reinstated dur-

ing that season, were accorded continuing seniority

status

;

(d) Post at its place of business in Indio, Cali-

fornia, copies of the notice attached hereto as Ap-

I^endix. Copies of the notice, to be furnished by the

Regional Director for the Twenty-first Region,

shall, after being duly signed by Respondent's

representative, be posted by the Respondent im-

mediately upon receipt thereof, and maintained by

it for a period of sixty (60) days thereafter in

conspicuous places, including all places where no-

tices to employees are customarily posted. Reason-

able steps shall be taken by the Respondent to in-

sure that said notices are not altered, defaced, or

covered by any other material

;

(e) Notify the Regional Director for the

Twenty-first Region, in writing, within twenty (20)

days from the date of the service of this Intermedi-

ate Report and Recommended Order, what steps

the Respondent has taken to comply therewith.

It is further recommended that, unless within

twenty (20) days from the date of the service of this

Intermediate Report and Recommended Order the

Respondent notifies said Regional Director that it

will comply with the foregoing recommendations,
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the Board issue an order requiring the Respondent
to take the aforesaid action.

Dated this 20th day of February, 1956.

/s/ WILLIAM E. SPENCER,
Trial Examiner.

Appendix

Notice to All Employees

Pursuant to

The Recommendations of a Trial Examiner

of the National Labor Relations Board, and in order

to effectuate the policies of the National Labor Rela-

tions Act, we hereby notify our employees that:

We Will Not discourage membership in United

Packinghouse Workers of America, AFL-CIO,
Local Union No. 78, or in any other labor organiza-

tion, by discriminating with respect to seniority or

any term or condition of employment.

We Will Not interfere with, restrain, or coerce

our employees in the exercise of their right to self-

organization, to form, join, or assist the above-

named or any other labor organization, to bargain

collectively through representatives of their own
choosing, to engage in concerted activities for the

purpose of collective bargaining or other mutual aid

or protection, or to refrain from any and all such

activities, except to the extent that such right may
be affected by an agreement requiring membership
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in a labor organization as a condition of employ-

ment, as authorized in Section 8(a)(3) of the Act.

We Will bargain collectively, upon request, with

the above-named labor organization, as the exclusive

representative of employees in the appropriate unit,

with respect to grievances, labor disputes, wages,

rates of pay, hours of employment and other condi-

tions of emplo^anent, and if an understanding is

reached, embody such understanding in a signed

agreement.

The appropriate unit is:

All packing shed employees employed at the

Indio, California packing shed, excluding all

office and clerical employees, and also excluding

watchmen, guards, supervisors and professional

employees as defined in the National Labor Re-

lations Act.

We Will restore to the seniority status that would

have been accorded them had they been reinstated

upon conclusion of the December 1-8, 1953, strike,

all employees with previously acquired seniority

status who participated in that strike, who were not

replaced during the strike, who applied for rein-

statement at the conclusion of the strike but were

not reinstated during the 1953-54 season, and who

have not since quit or been discharged for cause,

and will add their names to the March 18, 1954,

seniority list, in the order in which they appeared

on the 1953 seniority list.
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We Will rescind our policy of depriving the

aforesaid employees of seniority status.

All our employees are free to become or remain
members of the above-named or any other labor or-

ganization. We will not discriminate in regard to

hire or tenure of employment against any employ-

ees because of membership in or activity on behalf

of any such labor organization.

CALIFORNIA DATE
GROWERS ASSOCIATION,
Employer.

Dated

By
,

(Representative) (Title)

This notice must remain posted for 60 days from
the date hereof, and must not be altered, defaced,

or covered by any other material.

Issued June 21, 1957.

[Title of Board and Cause.]

EXCEPTIONS TO INTERMEDIATE REPORT
AND RECOMMENDED ORDER

Comes now the California Date Growers Associa-

tion, Rspondent-Employer in the above-captioned

case, and files its exceptions to the Intermediate

Repo:rt and Recommended Order as follows:

1. Respondent Employer excepts to the Findings

of Fact with regard to the issue of refusal to bar-
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gain contained in said Intermediate Report. (Inter-

mediate Report, p. 5, line 12, to p. 8, line 51.)

2. Respondent Employer excepts to the Fndings

of Fact with respect to the issue of those employees

who the Trial Examiner finds
'

' went on strike, were

not replaced during the strike, and were not there-

after reinstated during the 1953-54 season, including

the 12 employees who were offered and refused work

on a night shift." (Intermediate Report, p. 14, line

4, to p. 15, line 15.)

3. Respondent Employer excepts to paragraphs

2, 3, 4, 5 and 6 of the Conclusions of Law in said

Intermediate Report. (Intermediate Report, p. 18,

line 50 through p. 19, line 31.)

4. Respondent Employer excepts to the Recom-

mendations in said Intermediate Report. (Inter-

mediate Report, p. 19, line 42, through p. 21, line 5.)

5. Respondent Employer excepts to the "Notice

to All Employees" appearing in the Appendix to

said Intermediate Report.

6. Respondent Employer excepts to the follow-

ing rulings upon motions and objections made at

the hearing by the Trial Examiner:

(a) The admission in evidence of General

Counsel's Exhibit 3 (Reporter's Transcript of

Hearing, p. 44, line 17, to p. 46).

(b) The admission in evidence of General

Counsel's Exhibit 7a to 7c, inclusive (R. T. p.

90-93).
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(c) The denial of Respondent's Motion to

Dismiss (R. T. p. 127, line 15, to end of p. 188).

(d) The exclusion of evidence offered by the

Respondent (R. T. p. 237-239).

These exceptions are based upon the Brief in sup-

port thereof submitted herewith, the Transcript of

the Hearing before the Trial Examiner, and the

pleadings, papers and files in this case.

Dated: March 23, 1956.

Respectfully submitted,

BEST, BEST & KRIEGER,

By /s/ JOHN D. BABBAGE,
Attorneys for Respondent.

Received March 26, 1956.

[Title of Board and Cause.]

STATEMENT OF EXECPTIONS

General Counsel hereby excepts to the Inter-

mediate Report and Recommendations of the Trial

Examiner herein as follows:

Page 10, lines 13-22.*

1. To the finding that ''Motive controls here

* * * and the employer has the right to take such

other action as he deems necessary to protect and

[Refers to Page and Lines on original.]
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continue his business in the face of an economic

strike, providing his motive is, in fact, to protect

and continue his business, and not to retaliate

against and punish his striking empolyees."

Page 10, lines 39-46.

2. To the finding that "With respect to its

action in reducing the seniority of reinstated

strikers, we have the undisputed testimony of its

general manager, James F. Wright, that this action

was taken for the purpose of reassuring its non-

striking employees and replacements concerning the

continuity of their employment, and because it con-

sidered such action essential to safeguard and pro-

tect its economic interests in continuing to operate

during the strike."

Page 12, lines 28-34.

3. To the refusal to find that the reduction in

seniority of reinstated strikers had not actually

been determined at the time the strike was con-

cluded and therefore could not have had as its mov-

ing cause the protection and continuance of Re-

spondent's business during the period of the strike,

but must have been designed to punish strikers for

striking.

Page 13, lines 6-11.

4. To the Trial Examiner's finding that even if

no definite formula for a revised seniority policy

had been determined until after the strike, such
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delay would have little significance if, as Wright
testified, assurances had been given to nonstrikers,

during the strike, concerning the continuity of their

employment.

Page 13, lines 13-15.

5. To the finding that the General Counsel has

not proved unlawful motive in a situation where

motive is controlling.

Page 13, lines 13-33.

6. To the Trial Examiner's failure to distinguish

the Circuit Court decision in the Potlatch^ case.

Page 13, lines 35-42.

7. To the Trial Examiner's finding that he is

bound to follow the decision of the Circuit Court

in the Potlatch case.

Page 13, lines 59-62, Page 14, lines 54-56.

8. To the Trial Examiner's finding that cases

cited by the General Counsel are inapposite because

of express limitations stated in Section 8 (b) (2)

and the proviso of Section 8 (a) (3) of the Act.

Page 13, line 42 to page 14, lines 1-2.

9. To the finding that the Respondent did not

violate the Act when, for economic reasons, it gave

iN.L.R.B. vs. Potlatch Forests, Inc., 189 F. 2d 82

(C.A. 9).
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nonstriking employees and replacements seniority

over striking employees.

Pacre 14, lines 43-44.

10. To the finding- that Respondent could law-

fully reduce the seniority of strikers below that ac-

corded nonstrikers and replacements.

Page 15, lines 17-45 : Page 16, lines 1-62 ; Page 17,

lines 1-50.

11. To the Trial Examiner's conjectures about

the General Counsel's position and his comments

based on these conjectures.

Page 15, lines 17-45; Page 16, lines 1-62; Page 17,

lines 1-50; Page 16, lines 13-14.

12. To the Trial Examiner's failure to limit his

finding relative to aptitude tests to the undisputed

fact that: No employee whose name appeared on the

March 18 list was required to take the test before

going to work. Ergo, no employee discriminatorily

deprived of seniority should be required to take the

test before going to work.

Page 18, lines 20-30.

13. To the finding that striking employees should

receive only partial restoration of their pre-strike

seniority.

Page 18, lines 57-59, Page 18, lines 26-28.

14. To the finding that ''in vicAv of the ex-

traordinary (?) lapse of time between the occur-
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rence of the unfair labor practices and the hearing

herein" there should be no restoration of seniority

to strikers who have "since quit or been discharged

for cause."

Page 18, lines 32-39.

15. To the finding that no back pay should be

ordered.

Page 19, lines 33-36.

16. To the conclusion that Respondent has not

engaged in unfair labor practices by according its

nonstriking employees and replacements during the

period of the December 1-8, 1953, strike, super-

seniority over its employees who participated in the

strike.

Page 19, lines 38-39.

17. To the true conclusion that ''Respondent

has not engaged in unfair labor practices by in-

stituting and discriminatorily applying a system of

aptitude tests." This matter was not in issue.

Page 20, lines 21-38.

18. To the recommendation that striking em-

ployees receive only partial restoration of their pre-

strike seniority.

Page 20, lines 41-42 (Notice ii).

19. To the failure of the proposed notice to pro-

vide for full restoration of seniority to all strikers

who enjoyed pre-strike seniority.
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Page 20, lines 41-42.

20. To the failure to find that striking employees

were reduced in seniority or deprived of seniority

to punish them for striking.

21. To the failure to find that assurances to non-

strikers are not the same as a strike seniority

policy.

22. To the failure to recommend an appropriate

remedy, restoring to all strikers the benefits which

they would have received if their seniority had not

been reduced or removed, including back pay where

their employment was limited or denied by the new

seniority policy.

23. To the failure to recommend an adequate

notice.

Respectfully submitted,

/s/ GEORGE H. O'BRIEN,

Counsel for the General Counsel, National Labor

Relations Board.

Dated at Los Angeles, California, this 23rd day

of March, 1956.

Received March 26, 1956.
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[Title of Board and Cause.]

PETITION FOR RECONSIDERATION OF
BOARD'S DECISION AND ORDER DATED
JUNE 21, 1957

Respondent, the California Date Growers Associa-

tion, files this petition for reconsideration of the

Board's Decision and Order of June 21, 1957, and

respectfully requests reconsideration on the follow-

ing gTOunds

:

I.

Respondent objects to the conclusion of the

Board supporting the Regional Director's findings

with respect to the status of the ballots of the 12

employees who refused jobs on the night shift in

January, 1954. The Respondent's position is that

the actions of these employees in refusing night

work after the strike was different from the ordi-

nary situation wherein an employee on a day shift

declined night shift work.

The record discloses the following facts

:

1. Eight of these employees had never refused

night shift work before.

2. All of these employees were strikers.

3. All of them had signed the availability sheets

after the strike.

4. Eight of these employees had previously

worked night shifts or had stated on their applica-

tions that they would accept night work.
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5. Five of these employees did not apply for

employment at any time during the following sea-

son (1954), although all of them were notified of

the availability of work during the next season.

These employees were

:

Anna Gagnon

Lillian Fieber

Virginia Luna

Celia Vasquez

Florence Flores

6. Only four of the twelve employees testified

at the hearing on ehallenges.

7. Among the remaining eight employees who

did not testify were the five who did not apply for

employment during the following season.

The Board's decision fails to recognize that Re-

spondent is engaged in a seasonal industry. New
applications for employment are received every

season. Each year the employees are in fact ''new

employees." It is for this reason that the Re-

spondent uses "priority lists" and ''hiring lists"

rather than a "seniority list." The pattern of em-

ployment is vastly diiferent from a year round

activity wherein an employee's day-to-day job

status is based on seniority. Furthermore, the Re-

spondent has no way of knowing whether any or all

of the employees from the previous season will re-

apply during the follomng season. The available

labor source is limited in the area. An employee who

quits during one season can readily expect to be re-

employed during the next season because the em-
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ployee knows that labor is in short supply. The
''priority" and ''hiring" lists are an effort on the

part of respondent to give some recognition to

those employees who do reapply for work in suc-

cessive seasons, but the employees from the previous

season are not automatically on the payroll the fol-

lowing season. The Respondent determined in the

early years of its operation that so many gaps oc-

cun-ed by reason of the failure of many employees

to return during successive seasons that it could

not operate with a fixed "senioiity list" of em-

ployees from year to year. Thus, Mr. Wright's

statement (Hearing on Challenges April 29, 1954,

p. 39) that an employee lost his position on the

priority list if the employee refused night work,

meant that the employee was treated the same as if

the employee had quit. Only those employees dis-

charged for cause (and even under those circum-

stances there have been exceptions) are not likely to

be re-employed in a succeeding season.

The point made by Mr. Wright's testimony is that

the twelve employees who did not accept night work

were relinquishing any further opportunity of em-

ployment during that season. These employees

should have known that, and they should not have

been entitled to vote under the terms of the consent

election agreement.

Th crucial test, however, is whether or not any

of these employees intended to quit by not accept-

ing the night work offered to them. The only way

this can be determined would be on the basis of
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some sort of showing that these employees had or

had not intended to quit. We are dealing with the

question of what was in the minds of these employ-

ees. Did they intend to merely reject the shift of-

fered, or did they intend to look elsewhere for em-

ployment and quit their job at Respondent's plant?

People's motives apparently play an important part

in the Board's decisions. It is noted that certain

motives are ascribed to Respondent and are con-

sidered as controlling by the Board in determining

whether an unfair labor practice was committed by

Respondent (pp. 3 and 4 in Board's Decision). The

Board's conclusions with respect to Mr. Wright's

motives, whether in fact right or wrong, are at least

based on his voluntary testimony.

With respect to the motives of these twelve em-

ployees, however, the Board has adopted the as-

sumption that the eight employees who did not

testify did not intend to quit. It is understandable

that it could have been concluded from the testi-

mony of the four who did testify that these four did

not intend to quit even though their testimony on

this issue is not clear. But to assume that the re-

maining eight had the same intentions or would so

testify, is, we earnestly believe, completely un-

founded. In other words, there was no evidnce

whatsoever as to whether these remaining eight

employees intended to quite or merely intended to

refuse work on a ])articular shift. Furthermore,

among the remaining eight employees who did not

testify, five of these employees did not apply for

employment at any time during the following season
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(1954) although all of them were notified in the

usual course of business of the availability of work.

These five employees were:

Anna Gagnon

Lillian Fieber

Virginia Lima
Florence Flores

Celia Vasquez

The failure of these employees to apply for work
during the next season makes even more important

the need for testimony with respect to their in-

tention at the time of their refusal to accept night

work. These circustances also make more certain the

Respondent's position that they in fact quit their

employment.

The Board's decision turns on the point that it

was Respondent's prior practice to permit daytime

employees to decline night shift work without loss

of their status as employees. We urge that this

practice is not relevant to the issue in this case. Tlie

Respondent's prior practice would be important in

a discriminatory discharge case or in a constiiictive

discharge case. Thus, if the employer was attempt-

ing to sustain a right to discharge these employees, it

would be material and relevant to consider whether

the employer had discharged employees under

similar circumstances before. But this is not such a

case. The Respondent does not claim to have dis-

charged these employees. Its contention from the

very inception of this case has been that these

employees quit. Respondent introduced evidence
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that each of these employees had quit. (P. 59 Hear-

ing on Challeng-es, April 29, 1954.) As to four of the

employees, the evidence was, to some extent at least,

contradicted by the testimony of the four employees

who testified. But what about the other eight? As-

suming they were unavailable or unwilling to testify,

not even an informal statement or hearsay evidence

was sought to be introduced indicating their inten-

tion.

It is this complete absence of contradictory evi-

dence with respect to the employees who did not

testify, and particularly the five who did not apply

during the next season, that is the basis of Re-

si)ondent's contention that the Regional Director's

Decision was arbitrary and capricious. A decision

of the Regional 'Director is arbitrary and and

capricious if it is based on no evidence of a pro-

bative character. That is certainly the case with re-

spect to the eight employees who did not testify.

The Board's Decision says in effect that it is in-

ferred that these employees did not quit because

in the past when an employee working days de-

clined night work the employee was not discharged.

Such an inference does not follow. Whether an em-

ployee quit is determined by the actions, attitude

or stat« of mind of the employee. Whether an em-

ployee was "not discharged" is deteraiined by the

actions, attitude or state of mind of the employer.

We respectfully urge that the Board has mis-

takenly adopted the reasoning that an "inference"

exists that these eight employees did not intend to
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quit. Such an inference under the circumstances of

this case is contrary to existing- law. There is a

leg-al presumption that a person intends the ordi-

nary consequences of his vohmtary act. The ordi-

nary consequences of a person's refusal to accept

employment is that the employee does not want the

job, and if he has previously been employed by the

party offering the employment, that the employee

has quit. Some evidence must be introduced to

overcome this presumption. The testimony of the

four employees who testified can perhaps be con-

sidered as sufficient to overcome the presumption as

to these four. As to the eight who did not testify,

the presumption has not been overcome. In the

absence of such evidence with respect to the eight

employees, the presumption continues to exist and

has the mandatory effect of establishing- that the

employees in fact quit.

We strongly urge that the Decision permitting

the counting of these challenged votes should not be

approved merely because the union or the Hearing

Officer for the Board failed to produce certain wit-

nesses or failed to produce any evidence of what

their testimony would be. It is improper to infer

what absent witnessses might say. The Regional Di-

rector's Decision, based on inferences, unsupported

by evidence, is arbitrary and capricious.

II.

Respondent respectfully requests the Board to

reconsider the statement in its Opinion which reads

as follows:
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"The Respondent's entirely unjustified re-

fusal to bargain and its conduct in discriminat-

ing against the above employees, supported

neither by economic nor other valid reasons,

persuade us that it was motivated by a desire

to avoid all bargaining with the Union and to

punish those employees who had not returned

to work during or since the strike."

This statement seeks to condemn Respondent's

general manager for lawfully asserting his com-

pany's rights within the scope of the Rules and

Regulations of the Board and the pro^dsions of the

National Labor Relations Act as Amended. Re-

spondent has, of course, no control over what the

subjective feelings of the Board may be with re-

spect to amy particular case. Respondent should,

however, be able to act mthin the Rules and Regu-

lations of the Board and applicable Statutes with-

out fear of being abused in a published decision of

the Board condemning him because he acted within

his rights.

III.

In view of the Board's consistent position with

respect to the Potlatch case, Respondent here

states its exception to this portion of the Board's

decision without argiunent. It is apparent that the

Board disagrees mth the Potlatch case, so any

further attempt by Respondent to convince the

Board of the applicability of the Rules of the Pot-

latch case to the instant case would be without

avail. Respondent urges, however, that the Mathie-
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son case is not applicable to the facts of the instant

case.

Wherefore

:

Respondent respectfully prays that the Board re-

consider its Decision and Order of June 21, 1957,

and

I. Set aside the election of February 18, 1954,

and order a new election at an appropriate time.

II. Dismiss the unfair labor practice charges

filed December 14, 1953.

Respectfully requested,

BEST, BEST & KRIEGER,

By /s/ JOHN D. BABBAGE,
Attorneys for California Date

Growers Association.

Dated: August 6, 1957.

Received Aug. 8, 1957.

\

[Title of Board and Cause.]

ORDER DENYING PETITION

On June 21, 1957, the Board issued a Decision and

Order in the above-entitled proceeding. Thereafter,

on August 8, 1957, counsel for the Respondent filed

a Petition for Reconsideration of the said De-

cision and Order. The Board having duly considered

the matter.
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It Is Hereby Ordered that the said petition be,

and it hereby is, denied on the ground that nothing

has been presented that was not previously con-

sidered by the Board.

Dated, Washington, D. C, September 3, 1957.

By direction of the Board.

FRANK M. KLEILER,
Executive Secretary.

Before the National Labor Relations Board

Twenty-first Region

Case No. 21-CA-2130

In the Matter of:

CALIFORNIA DATE GROWERS ASSOCIA-
TION,

and

UNITED PACKINGHOUSE WORKERS OF
AMERICA, AFL-CIO, LOCAL ITNION

No. 78.

Monday, January 9, 1956

Before: William E. Spencer, Trail Examiner.

Appearances

:

GEORGE H. O'BRIEN,
Appearing on Behalf of the General Coun-

sel of the National Labor Relations

Board.
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BEST, BEST & KRIEGER, By
JOHN D. BABBAGE,

Appearing on Behalf of California Date
Growers Association, the Respondent.

JOHN JANOSCO,
Appearing on Behalf of the United Pack-

inghouse Workers of America, CIO,
Local Union No. 78.

PROCEEDINGS
* •?5- *

Mr. O'Brien: Mr. Examiner, I shall ask the re-

porter to mark as General Counsel's Exhibit 2 the

record in the representation case docketed as case

No. 21-RM-280, described in the complaint, and the

certification which forms the basis for the allega-

tion of the complaint that there has been a refusal

to bargain, that is, the obligation to bargain is based

upon the documents which I have assembled as Gen-

eral Counsel's Exhibit 2. By statute, of course, they

become part of the unfair labor practice case.

For the convenience of all parties here, I have

assigned letters to the various dociunents and put

in the front of it a table of contents where I have

identified these documents beginning with the peti-

tioner General Coimsel's Exhibit 2-A filed Decem-

ber 9, 1953, and ending with a copy of a letter [8*]

from Mr. Babbage dated October 29, 1954, identi-

fied as General Counsel's Exhibit 2-MMM.
*Page nmnbering appearing at top of page of original Reporter's

Transcript of Record.
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I am offering General Coiinsel's Exhibit 2 in

bulk. [9]
* »

Trial Examiner: Do you have an objection, Mr.

Babbage, to receiving it?

Mr. Babbage: No objection.

Trial Examiner: General CounseFs Exhibit No.

2 is received in evidence.

(Thereupon, the documents above-referred

to were marked General CounseFs Exhibit No.

2-A through 2-MMM and were received in e^d-

dence.)

GENERAL COUNSEL'S EXHIBIT No. 2-A

United States of America

National Labor Relations Board

PETITION

When this Petition is filed by a labor organiza-

tion or by an individual or group acting in its be-

half, the Petition will not be processed unless the

labor organization and any national or international

of which it is an affiliate or constituent unit have

complied with Section 9 (f), (g) and (h) of the

National Labor Relations Act.

Case No. : 21-RM-280.

Date Filed: 12-9-53.

Compliance Status Checked By: /s/ DB.
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Instructions—Submit an original and four (4)

copies of this Petition to the NLRB Regional

Office in the Region in which the employer con-

cerned is located.

If more space is required for any one item, at-

tach additional sheets, numbering item accordingly.

Attachments Required—Except when this Peti-

tion is filed by an employer under Section 9 (c) (1)

(B) of the act, there must be submitted with the

Petition proof of interest in the form of dated

authorization or membership application cards, or

other documentary evidence signed by employees,

together with an alphabetical list of their names.

The Petitioner alleges that the following circum-

stances exist and requests that the National Labor

Relations Board proceed under its proper authority

:

1. Purpose of this Petition.

* * *

B. [x] RM—Representation (Employer)—One or

more individuals or labor organizations

have presented a claim to Petitioner to

be recognized as the representative of

employees of Petitioner as defined in

Section 9 (a) of the act.

* * *

2. Name of Employer:

California Date Growers Association.

Employer Representative to Contact:

J. D. Babbage.
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Phono No.:

Riverside 598.

3. Address of Establishment Involved:

Corner Highway 99 and King Street, Indio.

4a. Type of Establishment:

Date packing shed.

4b. Identify Principal Product or Service:

Processing and packing dates.

5. Description of Unit Involved:

Included—all packing shed employees, in-

cluding floor ladies employed at the company's

Indio, California, packing shed.

Excluded—office and clerical employees,

truckdrivers, guards and watchmen and super-

visory employees as defined by the National

Labor Relations Act as amended.

* * *

8. Recognized or Certified Bargaining Agent

:

United Fresh Fruit & Vegetable Workers Local

Ind., Union No. 78.

Address

:

1010 So. Broadway, Los Angeles 15, California.

Affiliation

:

CIO.

Date of Recognition or Certification

:

12-27-51.
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I declare that I have read the above petition and

that the statements therein are true to the best of

my knowledge and belief.

CALIFORNIA DATE
GROWERS ASSN.,

By /s/ J. D. BABBAGE,
Attorney.

Address: Evans Bldg., Riverside, Calif.

Telephone number: 598.

Wilfully False Statement on This Petition Can
Be Punished by Fine and Imprisonment (U. S.

Code, Title 18, Section 1001).

Admitted in evidence January 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 2-B

Best, Best & Krieger

Attorneys at Law
Evans Building

Riverside, California

December 10th, 1953.

National Labor Relations Board,

111 West Seventh Street,

Los Angeles, California.

Re: California Date Growers Association, Em-
ployer. United Fresh Fruit and Vegetable

Workers, Local Industrial Union 78 CIO.
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Gentlemen

:

I enclose herewith a copy of a telegram received

from the aboA^e-captioned Union, wherein this or-

ganization presented a claim to the employer to be

recognized as a representative of the employees of

the employer as defined in Section 9 (a) of the Act.

A copy of this telegram is being forwarded to you

pursuant to your rule requesting evidence in sup-

port of the petition of representation filed by the

employer in the above-captioned matter on Decem-

ber 9th, 1953.

Yours very truly,

/s/ J. D. BABBAOE.
JDB:ms
End.

Admitted in evidence January 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 2-C

Western Union

[Telegram]

December 8, 1953.

California Date Growers Association,

Indio, California.

LIU 78 CIO Calls Off Strike at the California Date

Growers Association and Valley Date Gardens. The

Members Will Return to AVork Immediately. Re-
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quest We meet December 9th at 10:30 A.M. to Ne-

gotiate Issues in Question.

C. F. MOORHEAD,
Vice President, LIU 78 CIO.

Indio, California.

MSD

Admitted in evidence January 9, 1956.

GENERAL COFNkSELVS EXHIBIT No. 2-K

United States of America

National Labor Relations Board

Agreement for Consent Election

Pursuant to a Petition duly filed under Section 9

of the National Labor Relations Act as amended,

and subject to the approval of the Regional Director

for the National Labor Relations Board (herein

called the Regional Director), the undersigned

parties hereby waive a hearing and Agree as Fol-

lows:

1. Election—An election by secret ballot shall be

held imder the supervision of the said Regional

Director, among the employees of the undersigned

Employer in the unit defined below, at the indicated

time and place, to determine whether or not

such employees desire to be represented for the

purpose of collective bargaining by (one of) the

undersigned labor organization (s). Said election
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sliall be hold in accordance with the National Labor

Relations Act, the Board's Rules and Res^ulations,

and the customary procedures and policies of the

Board, provided that the determination of the

Regional Director shall be final and binding upon

any question, including questions as to the eligibility

of voters, raised by any party hereto relating in

any manner to the election, and provided further

that rulings or determinations by the Regional Di-

rector in respect of any amendment of any certifica-

tion resulting therefrom shall also be final.

2. Eligible Voters—The eligible voters shall l>e

those employees included Avithin the Unit described

below, who were employed during the payroll period

indicated below, including employees who did not

work during said payroll period because they were

ill or on vacation or temporarily laid off, and em-

ployees in the military service of the United States

who appear in person at the polls, but excluding

any employees who have since quit or been dis-

charged for cause and have not been rehired or

reiuvstated prior to the date of the election and any

employees on strike who are not entitled to rein-

statment. At a date fixed by the Regional Director,

the Employer will furnish to the Regional Director

an accurate list of all the eligible voters, together

with a list of the employees, if any, specifically ex-

cluded from eligibility.

3. Notices of Election—The Regional Director

shall ])repare a Notice of Election and supply copies

to the parties describing the manner and conduct of
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the election to be held and. incorporating therein a

sample ballot. The Employer, upon the request of

and at a time designated by the Regional Director,

will post such Notice of Election at conspicuous and

usual posting places easily accessible to the eligible

voters.

4. Observers—Each party hereto will be allowed

to station an equal number of authorized observers,

selected from among the nonsupervisory employees

of the Employer, at the polling places during the

election to assist in its conduct, to challenge the

eligibility of voters, and to verify the tally.

5. Tally of Ballots—As soon after the election as

feasible, the votes shall be counted and tabulated

by the Regional Director, or his agent or agents.

Upon the conclusion of the counting, the Regional

Director shall furnish a Tally of Ballots to each

of the parties. When appropriate, the Regional Di-

rector shall issue to the parties a certification of

representatives or certificate of results of election,

as may be indicated.

6. Objections, Challenges, Reports Thereon—Ob-

jections to the conduct of the election or conduct

affecting the results of the election, or to a determi-

.^ nation of representatives based on the results thereof,

may be filed with the Regional Director within

five days after issuance of the Tally of Ballots.

Copies of such objections must be served upon the

other parties at the time of filing with the Regional

Director. The Regional Director shall investigate
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the matters contained in the objections and issue

a report thereon. If objections are sustained, the

Regional Director may in his report include an

order voiding the results of the election and, in that

event, shall be empowered to conduct a new election

under the terms and provisions of this agreement

at a date, time, and place to be determined by him.

If the challenges are determinative of the results

of the election, the Regional Director shall investi-

gate the challenges and issue a report thereon. The

method of investigation of objections and chal-

lenges, including the question whether a hearing

should be held in coimection therewith, shall be

determined by the Regional Director, whose de-

cision shall be final and binding.

7. Run-off Procedure—In the event more than

one labor organization is signatory to this agree-

ment, and in the event that no choice on the ballot

in the election receives a majority of the valid

ballots cast, the Regional Director shall proceed in

accordance with the Board's Rules and Regulations.

8. Commerce—The Employer is engaged in com-

merce "within the meaning of Section 2(6) (7) of the

National Labor Relations Act.

Copy

9. Wording on the Ballot—Where only one labor

organization is signatory to this agreement, the

name of the organization shall appear on the ballot

and the choice shall be "Yes" or ''No." In the

event more than one labor organization is signatory
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to this agreement, the choices on the ballot will

appear in the wording indicated below and in the

order enumerated below, reading from left to right

on the ballot:

First.

Second.

Third.

Fourth.

10. Payroll Period for Eligibility

—

The last complete payroll period in Janu-

ary, 1954.

11. Date, Hours, and Place of Election

—

Date : Thursday, February 18, 1954.

Hours: Between the hours of 1:15 p.m. and

2 :15 p.m.

Place: At the Employer's packing shed in

Indio, California.

12. The Appropriate Collective Bargaining

Unit-
Including all packing shed employees em-

ployed by the Employer at its Indio, California,

packing shed;

Excluding all office and clerical employees,

and also excluding watchmen, guards, super-

visors, and professional employees as defined

in the National Labor Relations Act, as

amended.

Those eligible to vote shall be all persons who

were employed in the bargaining unit set forth

above during the last com])lete payroll period
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in Januarv, 1954, and including all persons

whose names appear on the 1953 seniority list;

but excluding any such persons who have been

permanently replaced and those employees w^ho

have quit oi' been discharged for cause, and

have not been rehired or reinstated prior to the

date of the election.

If Notice of Representation Hearing has been

issued in this case, the approval of this agreement

by the Regional Director shall constitute with-

drawal of the Notice of Representation Hearing

heretofore issued.

UNITED FRESH FRUIT & VEGETABLE
WORKERS LOCAL INDUSTRIAL UNION
No. 78, CIO.

(Petitioner)
;

By /s/ C. F. MOORHEAD,
Vice President.

CALIFORNIA DATE GROW-
ERS ASSOCIATION,

(Employer)
;

By /s/ J. D. BABBAGE,
Attorney.

Reconmiended

:

/s/ IRVING HELBLING,
Field Examiner, National

Labor Relations Board.
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Date approved: February 5, 1954.

A/ GEO. A. YAGER,
HOWARD F, LeBARON,

Regional Director, National

Labor Relations Board.

Case No. 21-RM-280.

Admitted in evidence January 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 2-P

United States of America

National Labor Relations Board

Case No. 21-RM-280

In the Matter of:

CALIFORNIA DATE GROWERS ASSOCIA-
TION,

(Employer and Petitioner).

and

UNITED FRESH FRUIT & VEGETABLE
WORKERS LOCAL INDUSTRIAL UNION
No. 78, CIO,

(Union).

Date issued: February 18, 1954.

Type of election: Consent.

TALLY OF BALLOTS

The undersigned agent of the Regional Director

certifies that the results of the tabulation of baUots
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cast in tlie election held in the above case, and con-

cluded on the date indicated above, were as follows

:

1. Approximate number of eligible voters:. . . . 182

2. Void ballots

3. Votes cast for United Fresh Fruit & Vege-

table AVorkers Local Industrial Union No.

78, CIO 69

4. Votes cast for

5. Votes cast for

6. Votes cast against participating labor or-

ganization (s) 70

7. Valid votes counted (sum of 3, 1 5, and 6) . 139

8. Challenged ballots 65

9. Valid votes counted plus challenged ballots

(smn of 7 and 8) 204

10. Challenges are (not) sufficient in number to

affect the results of the election

11. A majoiity of the valid votes counted plus

challenged ballots has (not) been cast for:

United Fresh Fruit & Vegetable Workers

Local Industrial Union No. 78, CIO.

For the Regional Director,

/s/ GEO. A. YAGER.

The undersigned acted as authorized observers

in the counting and tabulating of ballots indicated

above. We hereby certify that the counting and

tabulating were fairly and accurately done, that

the secrecy of the ballots was maintained, and that

the results were as indicated above. We also ac-

knowledge service of this tally.
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For United Fxesh Fruit & Vegetable Workers
Local Industrial Union No. 78, CIO,

/s/ HECTOR HINOJOSA.

For California Date Growers Association,

/s/ J. D. BABBAGE.

Admitted in evidence January 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 2-T

Florence Hawkins,

Box 1626, Indio,

44-835 King St.

No Phone.

I, Florence Hawkins, after being sworn hereby

say I have been employed by the Company about

1% years. I am a distribution clerk. As such I

handle payroll problems and other office functions.

Around the middle of August or the first of Septem-

ber, I started to handle applications for employ-

ment. I also keep Social Security Records and call

the employees for work. I call the employees for

the 1953 season. Before the start of the season I

sent a form letter, identical to the one attached, to

every person on the seniority. I also sent the same

letter to all persons who didn't have established

seniority but who worked the previous season for

less than 12 weeks. By the time w© finished getting

all the people we needed the seniority list had been
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exliausted. We had to hire about 75 persons without

established seniority who worked last year and

about 50 persons who had no previous employment

at the company.

About the first week in November the company

started a night shift. About that time Mr. Yowell

told me we were going to start a night shift and we

would need about 15 employees.

Fay Gillespie, the head of the Packing Depart-

ment, told me that two girls wanted to transfer to

night work and that she would transfer them.

In securing help for the night shift I first went

to the applications for employment and called all

those who had said they wanted night shift work.

I left those applications separated from the applica-

tions which showed the employee didn't want night

shift work. The employees who were hired for night

shift either were not on the seniority list or had

never worked for the company in the i)ast.

Around January 16 Mr. Yowell told me we were

to put on a night shift. He told me we would need

17 employees. He brought me a seniority list and

told me to call the employees in the order in which

they were listed. I did so. I had no conversation

with him about the status of the persons on the list

and merely followed the direction he had given me.

When I called the employees I asked them if they

wanted to return to work. I told them we wer^ put-

ting on a night shift and asked if they wanted to

work on it. The employees gave mo their reasons
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for refusing to take the night shift. Others ac-

cepted the work. Several employees said th(!y could

only work days. The reasons the employees gave

for refusing night were all personal reason having

to do with child care, transportation or other similar

problems. About two employees asked me if we had

any day work. I told them we had a full crew and

didn't need any day workers. Ellen Chester was one,

Catherine White was the other. T don't remember

any employee saying they had more seniority than

day workers who were employed. I am quite sure I

had no conversation about seniority with any of the

emplo^^ees.

At no time did I check the names of the persons

who refused night work with their applications to

determine what they said in regard to accepting

night work.

/s/ FLOEENCE E. HAWKINS.

Subscribed and sworn to before me this 9th day

of March, 1954.

/s/ IRVINO HELBLING,
Field Examiner.

Admitted in evidence January 9, 1956.
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GENERAL COUNSEL'S EXHIBIT No. 2-Z

[Title of Board and Cause.]

REPORT ON CHALLENGES

Pursuant to an Agreement for Consent Election

entered into by the above-named parties on Febru-

ary 5, 1954, a representation election was con-

ducted on February 18, 1954, among certain em-

ployees of the above-named Employer to determine

whether they wish to be represented for the pur-

poses of collective bargaining by the United Fresh

Fruit & Vegetable Workers Local Industrial Union

No. 78, CIO. The results of the election, as set

forth in a Tally of Ballots served on aU the parties

on that date, were as follows:

Approximate number of eligible voters. . . . 182

Void ballots

Votes cast for United Fresh Fruit & Vege-

table Workers Local Industrial Union

No. 78, CIO 69

Votes cast against participating labor or-

ganization 70

Valid votes counted 139

Challenged ballots 65

Valid votes counted plus challenged bal-

lots 204

Challenges are sufficient in number to af-

fect the results of the election.

Pursuant to paragraph 6 of the Agreement for

Consent Election, the undersigned has investigated



Calif. Date Growers Association 117

General Coiuisel's Exhibit No. 2-Z—(Continued)

the challenged ballots and issues this report

thereon.

The Challenges to the Ballots of Hugh Davis, Ru-

pert Hamlin, and Homer Miller.

The Union challenged the ballots of these em-

ployees and contends that they are ineligible to

vote because they are not employed within the bar-

gaining unit as set forth in the consent election

agreement. Each of these employees is engaged in

the maintenance of the equipment in the Employer's

plant. They are paid on an hourly basis and have

no supervisory responsibility.

The unit agreed upon by the parties is *'all pack-

ing shed employees emjjloyed by the Employer

at its Indio, California, packing shed; excluding all

office and clerical employees, and also excluding

watchmen, guards, supervisors, and professional em-

ployees as defined in the National Labor Relations

Act, as amended."

On December 10, 1951, a consent election agree-

ment was entered into for a miit substantially

similar to the one herein involved. The same main-

tenance employees worked for the company at that

time. They were on the eligibility list used for the

conduct of the election on December 17, 1951, and

voted unchallenged ballots. Although they were

clearly in the bargaining unit as first certified, the

Union apparently has not bargained for them, and

no wage rate is set u]> for maintenance employees
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General Counsel's Exhibit No. 2-Z—(Continued)

in the contract which existed between the Company

and the Union.

pn the morning of the day on which the elec-

tion in this matter was conducted a conference was

held with the parties by the Board's Field Ex-

aminer. At that time the eligibility of the main-

tenance employees was discussed and the Union's

representative agreed that they were eligible to

vote in the election.

In view of the inclusion of the maintenance em-

ployees in 1951, the agreement prior to the holding

of the present election that they were eligible to

vote, and the all-inclusive language of the unit

definition in the consent election agreement, with-

out any specific exclusion of maintenance employees,

the undersigned finds that this classification is in-

cluded in the bargaining unit and, therefore, the

three above-named employees are eligible to cast

ballots in the election. The undersigned, therefore,

overrules these challenges of the Union and directs

that these three ballots be opened and counted.

The Challenges to the Ballots of Gracie Carr, Effie

Gray, Jeanette Jones, and Lora McMullen

The Union challenged the ballots of these em-

I)loyees and contends that each of them is a super-

visory employee and, therefore, ineligible to vote.

The investigation reveals that CaiT, Jones, and

McMullen are floorladies on each of ihe Company's
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g-mding linens. Effie Gray is the general floor sui)er-

visor. The line floorladies have no authority to hire,

discharge, or effectively recommend personnel

action, while Gray has such authority. The Com-
pany ag-rees that Gray possesses substantial super-

visory authority and is not elis^ible to vote.

During the eligibility conference on the morning-

of the election the Union's representatives agreed

that the three line floorladies exercised no sub-

stantial supervisory responsibility and that they

should be eligible. In addition to this agreement,

these employees have always been covered by the

contract which existed between the Comx^any and the

Union.

In view of the above, the undersigned finds that

Eflie Gray possesses substantial supervisory au-

thority and, therefore, sustains the challenge to

her ballot. Carr, Jones, and INIcMullen are not super-

visory employees and, therefore, the challenges to

their ballots are overruled. It is directed that their

ballots be opened and counted.

The Challenges to the Ballots of William Lopez and

Francisco Perez

The ballots of these employees were challenged

by the Company because their names did not ap-

pear on the Company's seniority list for the 1953

season. The investigation has revealed that both of

these persons had previously been employed by the

Company until they were inducted into the armed
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ser\'ices. Each of them has been on militaiy leave,

and eaoh returned to the Company's employ in

February, 1954. The Company concedes that they

are eligible to vote, and the undersis^ied so finds.

It is directed that their ballots be opened and

coimted.

The Challenge to the Ballot of Lucy Chavez

The Company challenged the ballot of this em-

ployee and contends that she quit her employment

because she had refused to accept work on the

night shift. The investigation has revealed that the

Company's contention was made in error as Chavez

had, in fact, accepted such night shift work and was

employed by the Company during the eligibility

period. The Company concedes she is eligible to

vote, and the undersigned so finds. It is directed that

her ballot be opened and comited.

The Challenges to the Ballots of

Arce, Maria

Barajas, Lupe

Carranza, Espiranzo

Chavez, Mary

Cokeley, Helen

Cox, Howard
Curiel, Eva

DeZamilja, Jesus

Forney, Lilly May
Gomboa, Virginia

Garcia, Videl
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Garcia, Trinidad

Gomez, Matilda

Grey, Troy

Hinojosa, Hector

Hinojosa, Maria

IngTaham, Shirley

Kraus, Florence

Lopez, Josephine

Lowe, Dorothy

McCain, D.

Montes, Fred

Murrietta, Ruth

Narciso, Curiel

Pizano, Jesse

Pizano, Pedro, Jr.

Putman, Ann May
Reyes, Carolina

Romero, Ignacio

Salas, Josephine

Santos, Joe

Singh, Maria

Tyler, Ann
Villalodas, Thelma

Williams, Ruby

Eligibility to vote in the election was described

by the parties in the consent election agreement as

:

''Those eligible to vote shall be all persons

who were employed in the bargaining imit set

forth above during the last complete payroll

period in January, 1954, and including all per-
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sons whose names appear on the 1953 seniority

list; but excluding any such persons who have

been permanently replaced and those employees

who have quit or been discharged for cause, and

have not been rehired or reinstated prior to

the date of the election."

The investigation has revealed that none of the

employees named were employed ])y the Company

during the last complete payroll in January, 1954,

nor did their names appear on the 1953 seniority

list. None of these persons had enough continuous

service during the preceding packing season to

qualify them to permanent seniority. Most of these

persons were employed by the Company until De-

cember 1, 1953, at which time a strike occurred. Most

of them were strikers. On December 8, with the

termination of the strike, they applied uncondition-

ally to return to work, but were not re-employed be-

cause work was no longer available due to a sub-

stantial loss of the Christmas trade.

The Union contends that if these employees were

not replaced during the strike they are eligible to

vote, either as strikers or as laid-off employees.

The undersigned finds that as none of these per-

sons qualified for permanent seniority their ex-

pectation of re-employment in the future is merely

speculative. As they were not employed during the

payroll period of January, 1954, nor did they

qualify for a place on the 1953 seniority list, the

undersigned finds that these employees do not meet
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the eligibility test established by the parties in the

consent election agreement. Therefore, the under-

signed finds that the challenge to each of these

ballots should be sustained.

The Challenges to the Ballots of Everett Barham,

Alberto Esquer, Albert Luna, Ernest Martinez,

and John C. Pogue

These five persons were out on strike on Decem-

ber 1, 1953. They unconditionally applied for rein-

statement on about December 8, 1953. During the

strike the Company hired approximately 35 em-

ployees as replacements for the strikers. As most of

the strikers were employed as either graders or

packers whose jobs are indistinguishable from other

graders or packers, the Company conceded that

most of the replacements could not be identified

with any particular employees. It, therefore, agreed

that none of the packers or graders could be con-

sidered as having been replaced during the strike. It

reserved the right, however, to challenge those

strikers who had been employed iji jobs easily

identifiable, and who had been replaced.

Everett Barham was employed to remove fruit

from the fumigator and deliver it to the washer. He
was the only person performing such work. He was

permanently replaced on December 2, 1953, by

Castulo Garcia.

Alberto Esquer was a carloader and also per-

formed some work in the shipping department. He
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was permanently replaced on December 2, 1953, by

Albert Porter.

Albert Luna was a set-up man in the packing de-

partment. He was permanently replaced on Decem-

ber 2, 1953, by Jack Reynolds.

John C. Pogue was a pallet truck operator. He
was permanently replaced on December 4, 1953, by

Francisco Duenaz.

Ernest Martinez was a carloader and also per-

formed some work in the shipping department. He
was permanently replaced on December 2, 1953, by

Charles Gamble.

As the consent election agreement excluded from

eligibility those persons who had been permanently

replaced, and as the investigation reveals that

specific replacements were hired for each of these

five persons, the imdersigned finds that each of

them is ineligible to vote and, therefore, sustains

the challenges to their ballots.

The Challenge to the Ballot of Celia Vasquez,

Maude Place and Mary Lozano

The Company challenged the ballot of Celia Vas-

quez on the ground that she had refused work

when she was called. The investigation reveals that

in September, 1953, just before the beginning of

the packing season, the Company sent Vasquez a

registered letter asking her to apply for employ-
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ment for the coming season if she was interested.

The Company received no reply to this letter, and

the letter was letiirned to the post office marked un-

claimed. As Vasquez did not answer the call for

employment at the beginning" of the season, her

name was dropped from the seniority list. On No-

vember 19, 1953, she applied for work and was hired

as a new employee. She worked until the strike on

December 1, but did not gain re-employment after

that time.

Maude Place was offered employment at the

beginning of the 1953 season, but refused to accept

it. She was dropped from the seniority list and has

not been employed since that time.

As these employees were not working for the

Company during the last complete payroll period

in January, 1954, and as they had lost their status

on the 1953 seniority list, they do not meet the

eligibility test set up in the consent election agree-

ment. The undersigned, therefore, sustains the chal-

lenges to their ballots.

Mary Lozano was a striker who was reinstated

to her previous job after the strike. She worked

until February 9, 1954, at which time she quit her

employment. Although she was employed by the

Company during the last payroll period of January,

1954, and was not so employed at the time of the

election, she, therefore, was ineligible to vote. The

undersigned sustains the challenge to her ballot.
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The Challenges to the Ballots of

Carrillo, Manuela

Chester, Ellen

Dallosta, Lucretia

Fieber, Lillian

Flores, Florence

Gao^on, Anna

Quijadas, Lupe

Romero, Socorro

Ruby, ]\Iaynie

Skinner, Pauline

WaiTen, Beryl

White, Catherine

Each of these persons had status on the Com-

pany's 1953 seniority list, and each of them went out

on strike on December 1, 1953. Each unconditionally

applied for reinstatement on or about December 8,

1953. In the second week of January, 1954, the

Company started a night shift on which approxi-

mately 17 persons Avere to be employed. The Com-

pany offered these persons employment on the night

shift; however, each of them refused for personal

reasons. In view of this refusal to accept night shift

work, the Company contends that these persons

have quit their employment and, therefore, are not

eligible to vote.

The investigation reveals that each season the

Company has had a night shift which usually starts

toward the middle of the season. Bv the time the
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night shift was to begin all persons on the senior-

ity list have been offered employment. At the be-

ginning of each season the employees fill out new
applications for employment, and they are required

to state whether or not they will accept night shift

work.

In the past, in staffing the night shift the Com-
pany first offered to all day shift workers the op-

portunity to transfer to the night shift. Most em-

ployees refuse the offer. They were always free to

do so, and their refusal did not in any way affect

their status with the Company. Many of the em-

ployees who refused had worked on the night shift

in previous seasons, and many of them had stated

in their applications that they would accept night

shift work. None of these factors ever affected their

status or their freedom to decline such employment.

In the past seasons, when it was impossible to get

enough employees to transfer to the night shift, the

Company then checked the applications of those

persons not employed and offered employment to all

who had expressed a willingness to work on the

night shift. Failing to secure enough employees in

this manner, the Company then offered such em-

ployment to any other person willing to accept it.

After the strike the Comj^any wished to recall

strikers when they were needed in a nondiscrimina-

tory mamied. It advised the Union's representative

that it intended to start the night shift, and, in order

not to discriminate against strikers, it intended to
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offer emplo\Taent on the night shift to those strikers

on the seniority list who were not employed. The

Union's representative stated that such a policy

would not be regarded by the Union as discrimina-

tory.

When recruitment for the niglit program began,

the Company, as was its usual custom, offered such

employment to its day shift employees. Failing to

secure enough transferees, it then offered employ-

ment to those strikers on the seniority list who had

not been re-employed. It started with the person at

the top of the list.

The Company contends that always in the past

when an employee refused employment for day

work at the beginning of a season he would be

dropped from the senioi'ity list and lost his senior-

ity status. It would apply the same rule under these

circmnstances.

The consent election agreement provides that all

persons whose names appear on the 1953 seniority

list are eligible to vote, excluding those persons who

have quit or been discharged for cause. Clearly, these

employees were not discharged, nor can the under-

signed find that they have quit their employment.

It appears that always in the past employees were

free to accept or reject night shift work, and their

rejection of such work in no way affected their

status as employees. In the past, of course, employ-

ees who rejected night shift work were employed
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on in their day shift jobs. However, at the begin-

ning of the season when they filled out their applica-

tions for employment and expressed unwillingness

to accept night shift work, their status was not

affected.

In the present instance the employees were not

advised that a rejection of the offer of night shift

employment would affect their status on the senior-

ity list. The employees could reasonably conclude

that the previous practice continued, particularly,

as each of them had registered for re-employment

after the strike, and as most of them inquired about

the probability of employment on the day shift when
they rejected the night shift offer. The status of

these employees was no different from those per-

sons then employed; the only exception being that no

work was then available for them. The employees

on the day shift freely rejected the offer of night

shift employment, and their employee status was not

affected. To rule that these challenges should be

sustained would be to find that the persons involved

were not employees, but were merely applicants

with no previous employment with the Company. It

appears to the undersigned that essential to a con-

clusion that a person has "quit" his employment is

a finding that he engaged in conduct or performed

an act which he could reasonably believe would lead

to a severance of the employer-employee relation-

ship. This is not the case here.
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The Company contends that to permit these em-

ployees to retain their status on the seniority

list after having rejected emplojmient is unfair to

those persons below them on the list, as a rejection

of day shift work has always meant the loss of

seniority status. By holding that these employees

are eligible to vote, the undersigned makes no find-

ing as to what the Company's future hiring practice

should be in the light of these circumstances. It is

merely held that these persons, under these cir-

cumstances, have not lost their employee status be-

cause of their rejection of the offer of employ-

ment on the night shift. The undersigned finds,

therefore, that the challenges to the ballots of these

12 employees should be overruled and directs that

these ballots be opened and coimted.

Dated at Los Angeles, California, this 24th day

of March, 1954.

/s/ HOWARD LeBARON,
Regional Director, National Labor Relations Board,

Twenty-first Region.

Admitted in evidence January 9, 1956.
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ORDER DIRECTING HEARING ON
CHALLENGES

Pursuant to an Agreement for Consent Election,

an election was held in the above-entitled proceeding

on February 18, 1954, under the direction and super-

vision of the Regional Director in which challenged

ballots are sufficient in number to affect the result

of the election. On March 24, 1954, the Regional

Director issued and served upon the parties his Re-

port on Challenges. On April 8, 1954, the Employer

filed Objections to Report on Challenges wherein the

Employer asserts that the Regional Director er-

roneously resolved the challenges to the votes of:

Carrillo, Manuela

Chester, Ellen

Dallosta, Lucretia

Fieber, Lillian

Flores, Florence

Gagnon, Aima

Quijadas, Lupe

Romero, Socorro

Ruby, Mayme
Skinner, Pauline

Warren, Beryl

White, Catherine

and also filed a Petition for Hearing on Challenges.

No objections were filed by either party to the reso-
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lution by the Regional Director of other challenges.

The Regional Director having duly considered

the Employer's objections has decided that a hear-

ing should be held to resolve the issues raised by the

challenges to the ballots of the twelve individuals

above named. Accordingly, it is,

Ordered that on the 29th day of April, 1954, at

10:00 a.m., in the Main Accounting Office of the

California Date Growers Association, located at

comer of Neglet Noor and Highway 99, in the City

of Indio, a hearing will be conducted before a hear-

ing officer upon said challenges, at which time and

place the paii:ies above named will have the right

to appear in pei^on or otherwise and give testi-

mony and present argument, and it is further

Ordered that the testimony at such hearing shall

be limited to matters relating to and affecting the

status of the above-named individuals as employees

and their eligibility to vote under the terms of the

consent election agreement.

In due course thereafter, the undersigned shall

issue and serve upon the parties a Supplemental Re-

port on Challenges.

Dated at Los Angeles, California, this 22nd day

of April, 1954.

[Seal] /s/ GEORGE A. YAGER,
Acting Regional Director, National Labor Relations

Board, Twenty-first Region.

Admitted in eWdence Januaiy 9, 1956.
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GENERAL COUNSEL'S EXHIBIT No. 2-KK

Before the National Labor Relations Board,

Twenty-first Region

Case No. 21-RM-280

In the Matter of:

CALIFORNIA DATE GROWERS ASSOCIA-
TION,

Employer and Petitioner,

and

UNITED FRESH FRUIT & VEGETABLE
WORKERS LOCAL INDUSTRIAL UNION
No. 78, CIO,

Union.

Thursday, April 29, 1954

Before: George H. O'Brien, Hearing Officer.

Appearances

:

BEST & BEST & KRIEGER, By
JOHN BABBAGE,

Appearing on Behalf of the Company.

JOHN JANOSCO,
Appearing on Behalf of the Union.

* * * ,

PROCEEDINGS
* * *
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Hearing Officer: I think, so that we may know

what we are talking about here, I suggest that the

repoi-t on challenges, [4] dated 21st March, 1954, be

identitied as Board's Exliibit No. 1;

That the objections to the report on challenges

filed by the employer on either April 6th or 8th—

I

cannot make out the date stamjj

Mr. Babbage : It should be April 8th.

Hearing Officer: April 8th. be identified as

Board's Exhibit Xo. 2;

And that the Regional Director's order directing

this hearing, shall be marked Board's Exhibit Xo. 3,

which should frame the issues in the proceeding this

morning. [5]
* * *

JAMES F. WRIGHT
a witness called by and on behalf of the Employer,

being fii*st duly sworn, was examined and testified as

follows

:

Dii*ect Examination

By Mr. Babbage:

Q. "Will you state your name f

A. James F. Wright.

Q. And youi- occupation?

A. General Manager of California Date Grow-

ers Association.

Q. And, as general manager, do you have the re-

sponsibilities for the supeiTision of the opei*ations of

the California Date Growers Association?

*Page numbering appearing at top of page of original Reporter't
Transcript of Record.
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A. That is right.

Q. Now, you are familiar with the fact that the

California Date Growers Association and the CIO,

United Fresh Fruit & Vegetable Workers, Local In-

dustrial Union No. 78, entered into an agreement

for a consent election, the date of which I do not

have as a matter of record, but which agi'eement was

entered into in the latter part of January, 1954: is

that right? A. Yes.

Hearing Officer: The date is material. The date

of approval is February 5, 1954.

Q. (By Mr. Babbage) : Thereafter, on the 18th

day of February, an election was held at your plant?

A. That is right.

Q. Mr. Wright, would you describe for the

Board, the nature of the date packing operation in

this plant and just what this plant does in connection

with the processing and packing of dates?

A. We have been in the business of packing dates

since 1919. We receive the fruit from the field, grade

it, pack it and ship it to market. We normally start

operations some time in August or September. The

operation continues until the following spring.

The number of employees that we have varies

upon the [8] season, depending upon how many
dates we have to pack that particular year.

Q. I also want to bring out the form of organiza-

tion which you have. You are a co-operative, is that

right?

I



136 National Labor Relatiayis Board vs.

General Counsel's Exhibit No. 2-KK— (Continued)

(Testimony of James F. Wright.)

A. We are a co-operative, made up of some

eighty to one hundred growers.

Q. And when you refer to "growers"—describe

just what you mean by a "grower"?

A. Date growers are people who are in the busi-

ness of raising and harvesting dates.

Q. AAHien those dates come into the plant, what

type of process do you go through in connection

with these dates?

A. Wlien they first come into the plant, they are

fumigated, then graded. Some dates require hydra-

tion to add moisture content to them. Some are what

we call a "natural" date. Then the fruit is packed in

various containers. [9]

* * *

Q. Then, if you don't have a ready market for

the dates, do you have a method for storing them ?

A. We have cold storage facilities. [11]

Q. You have those here on the plant?

A. Yes.

Q. Would you explain to us the frequency with

which dates arrive in the plant?

In other words, is this a crop that everything be-

comes ripe right away and you have to pick it im-

mediately, or is it a crop that tends to ripen at dif-

ferent places at different times ?

A. The crop is harvested from September nor-

mally through February.

Q. What are the factors that affect the time at

which a crop is hai^^^ested?
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A. Well, weather conditions; a definite amount
of heat is required to mature the dates and until a

certain number of heat days are obtained, the fruit

isn^t mature, and cannot be packed and that varies,

depending upon the location in the valley.

Q. In other words, you are not able to control the

time at which dates are coming into the plant %

A. No.

Q. On the basis of knowing exactly how many
are going to come in at any particular time during

the year? A. No.

Q. Now, can you predict from one year to the

next, how many dates you are going to pack? [12]

A. No, we cannot.

Q. Why can't you I

A. Well, we have growers who are free to leave

each year. The amount of fruit that is grown from

year to year in the valley varies.

A few years ago we had thirty-five and thirty-six

manpower crops and then latterly the last few have

been under thirty men. It depends upon the ele-

ments.

Q. Going into a little more detail on the effect of

the elements, is it true that at the beginning of a sea-

son—I will withdraw that question.

How do you determine each year when your season

is going to start—that is, when your packing season

is going to start ?

A. Well, there are two conditions. We normally

carry some fruit over from the previous season to
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pack and distribute in the month of September; de-

pending upon how much fruit we carry over, it will

depend upon when we start the packing operation.

Some years we start in August and some years

we start in September. We know normally by Au-

gust, within two or three weeks of when the fruit will

mature and start to come into the packing house.

That is, the current crop.

Q. When you say you sometimes have fruit left

over from the previous season, do you mean by that

that this fruit can be stored in an uncured or an un-

processed form, for a period of a [13] year or under

a year?

A. Dates, being tropical fruit, under storage con-

ditions, can be held for many, many months over a

year, depending upon the type of date. They can be

held as high as two or three years.

* * *

Q. In a situation where you have a light market

for dates—in other words, the particular opportuni-

ties for the sale of the [14] dates is say, less than it

was the year before, or it doesn't have particularly

encouraging characteristics, do you start

Describe how you would start the packing season,

whether you are operating on dates carried over

from the previous year or dates that were just com-

ing in for the first time this year.

A. We normally start, the packing season with

carry-over fruit and that fruit is carried in, the ma-
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jority of it, in a loose condition and we start off

normally, with a packing line to pick these carry-

over dates.

Our first operation normally is to call in a pack-

ing crew. [15]
* * *

Q.
'
When you start operations, do you ordinarily

start with one line—withdraw that question.

How many lines do you operate in your plant ?

A. Well, we have three lines in the packing room

and the overwrapping packages and we have three

cellophane wrappers.

Q. Do you start off with three lines at once at the

beginning of the season ?

A. Practically without exception, we start with

one line.

Q. Could you describe for us the practice that is

followed in calling employees or getting in touch

with employees whom you wish to have operate one

of these packing lines ?

A. Either the plant superintendent or the woman
in charge of [18] the packing room will contact the

girl in the personnel office and she will, through the

use of the telephone, endeavor to contact the people

required for the line and tell them when work is to

start and when they are to report in.

Q. And who is the girl in the personnel office who
does that work now ? A. Florence Hawkins.

Q. For how long has she done that work ?
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A. She started into it last September—this par-

ticular job.

Q. And who did it prior to the time she did?

A. Levina Kaltenbach.

Hearing Officer: Would her name be on one of

the seniority lists'?

The Witness: No, but it is spelled K-a-1-t-e-n-

b-a-c-h.

Q. (By Mr. Babbage) : Was there anyone else

who assisted her or did they work in conjunction

with her, prior to the time that Florence Hawkins

did the work ?

A. Seasonally we had someone else in the office

who would aid—but I cannot recall the girl's name.

I might add that, during the last season, two weeks

prior to the estimated start of the season, we mailed

notices to the employees of the previous season, stat-

ing the date that we anticipated starting operation.

Q. Do you recall when you started operation dur-

ing the last season ? [19]

A. We started packing before Labor Day. But

we didn't start the grading until somewheres around

the 25th of September. But, if my memory serves me

right, we started packing around the week before

Labor Day or the day after Labor Day.

Q. You were packing carry-over fruit, in other

words ? A. Yes.

Q. Mr. Wright, would you tell us the basis upon

which you called employees or which employees were
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called by your personnel department, who had the

responsibility, during the last season ?

A. Yes. In the packing department we had a

seniority list and Florence Hawkins called the girls

in order by their number on the seniority list until

she was able to obtain enough girls to run a packing

line.

Q. Do you recall how many employees were

called to start the packing operation in th(» 1953

season? A. Approximately seventeen.

Q. Now, you mentioned a seniority list, would

you tell us how that seniority list was made up ?

A. The seniority list was developed in November.

This particular seniority list, November of 1952, it

w^as made. A girl had to have worked either twelve

weeks in a particular season or fifty per cent of the

season, if it was less than twelve weeks.

Q. In other words, the factor of the length of

time which an [20] employee had worked for the

company, wasn't the controlling factor. It was the

question of whether she had worked twelve weeks

consecutively^ in some previous season?

A. Ye's.

Q. Did it have to be some previous season or the

immediately preceding season ?

A. The immediately preceding season and so on

back.

Q. Or it could also be the season which began in

1952? A. Yes.

Q. In other words, if she had worked twelve
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weeks in 1952, prior to the time the seniority list was

developed ? A. That is right.

Q. She was also to be on the seniority list?

A. That is right.

Hearing Officer : I wonder if that is clear.

A girl might work from say, 1927 to 1935 steady

;

would she stay put on the list if she hadn't worked

since ?

The Witness: No.

Hearing Officer: How recently had she to work

to get on the list?

The Witness: She had to work the previous

season.

Q. (By Mr. Babbage) : She would have had to

have worked

A. twelve weeks in the previous season.

Q. In 1951?

A. When the seniority list was made up in No-

vember, we had [21] started operations that particu-

lar August and some girls had the opportunity to

have worked twelve weeks during the 1952 season.

Hearing Officer: What I am trying to get at is,

you could have a steady employee who worked for

you from the time the plant started until 1950, but

who had missed the 1951 season, but she would not be

on this list ?

The Witness : Unless there was a legitimate rea-

son for her absence.

Hearing Officer: Yes. I see.
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The Witness : But if she had worked somewhere

else that season, she would have lost her seniority.

Q. (By Mr. Babbage) : Was that the first year

that you had a seniority list as such ? A. Yes.

Q. And what basis did you use for determining

what employees were entitled to employment, prior

to the time this seniority list was developed ?

Did you have some other list or some other ar-

rangement that you followed?

A. Prior to November, 1952, we utilized the pay-

roll records of the previous season and we had, what

w^e called a "priority list,'' a list that the girls got on

because they were capable of running a box machine

or capable of running a wrapping machine. [22]

Now, I am talking about the people who are on

this list prior to 1952. They were willing to work two

or three days a week. They were willing to work

maybe four or five hours in a day if that was what

we needed. They were willing to work when the

weather was warm.

Q. Hot, you mean?

A. Hot, yes. And whether they were willing to

work nights. [23]
* * *

Q. (By Mr. Babbage) : Mr. Wright, if you will

refer to Board's Exhibit No. 1, which is the report

on challenges. On paga 8 thereof.

And also to Board's Exhibit No. 2 which is the ob-

jections to the report on challenges.

And I would like to ask you if you will read the
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first paragraph on page 8 of the report on challenges.

Hearing Officer : Just to yourself, sir.

Mr. Babbage : Yes. You don't have to read it into

the record, just to yourself.

The Witness: Yes. [24]

Q. (By Mr. Babbasre) : Is that paragraph cor-

rect ? A. Yes, it is.

Q. X<»\v. T \vill ask you to read the second para-

graph on page 8 of Board's Exhibit No. 1.

A. Yes.

Q. Xow, I ask you, Mr. Wright, if that para-

graph in the report on challenges con*ectly states the

manner in which yoiir company operates?

A. The first sentence states that. **each season

the Company has had a night shift which usually

starts toward the middle of the season.
*'

That is correct.

The second sentence states, **By the time the night

shift was to begin, all persons on the seniority list

have been offered employment."

The past season is the only season which we op-

erated, or it was the first season where we operated,

where there was a seniority list in effect.

It is true that in that season we had offered em-

plovment to everyone on the seniority list.

The closing sentence, "At the beginning of each

season the employees fill out new applications for

employment, and they are required to state whether

or not they will accept nigrht shift work.''

They are not required to state it. There is a place

on [25] the form to state it and
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Q. Isn't it a fact, Mr. Wright, that some of the

applications that have that statement on them are

filled out and in some applications it is left blank;

is that right 1

A. That is true. Some say either, some say noth-

ing and some say yes.

Q. And do you not require the employee to state

one way or the other? A. No.

Q. Now, you say that during the 1953 season,

which—you say that 1953 was the only season that

you operated under the seniority list ?

A. From the start of the season.

Q. Now% when did the night shift begin in the

1953 season ? A. Some time in October.

Q. And I will refer you now to the third para-

graph of Board's Exhibit No. 1 and ask you to read

that paragraph. A. Yes.

Q. Now, is it true that in starting the night shift,

the company first offered all day shift workers the

opportunity to transfer to night shift, either in the

past or in the 1953 season ?

A. No, that isn't. We have offered—first of all,

in the 1953 season, we did not ask the people on the

day shift whether they would like to work nights or

not. [26]

We went out to staff the night shift from our ap-

plications. It was known that we were going to have

a night shift and if my memory serves me right, two

people asked to be transferred to the night shift.
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Q. That is, two people who were workini^ days at

that time ?

A. Yes. We never asked everybody on the day

shift. Specifically, we were interested in obtaining a

few people who could form the nucleus of the crew

at night. Maybe one or two foreladies and some box

machine operators and wrapping machine operators.

The rest of the crews we normally manned from

our applications in the personnel office.

The next sentence states, "Most employees rcfiL^e

the offer.'' That isn't true because we didn't offer it

to them.

Q. Then, it goes on to state that, "they"—mean-

ing the employees—"were always free to do so"

—

meaning that they were always free to refuse tin

offer, "and their refusal did n<)t in any way affect

their status with the company.
'

'

Now, I will point out to you that this particular

portion of this exhibit refers to what your past op-

erations have been and I ask you if that is a con-ect

statement of your past operations ?

A. The way it is written—of course, they werr

free to because it is free country—but they recog-

nized that by taking night shift work, that they could

advance themselves in [27] the company, that by

going onto the night shift, they might have an op-

portrmity of becoming a machine operator and as a

result, better their position and also, going back in

the i)ast, by volunteering say, to ,s:o onto the niijht

shift and as a result, become a machine operator.
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They knew that when the night shift closed, that

they would come back to the day shift and the

chances are if they wished to finish out the season

and raise themselves on our priority list, raise their

position within the company, and they were free to

raise themselves or not. It was up to them. But they

knew by doing it, that they w^ould better their posi-

tion.

Q. If an employee accepted any work prior to the

time of your seniority list referred to in this exhibit,

then it would either place him on the priority list

or increase his or her rating on the priority list?

A. That is right.

Q. Is that right? A. Yes.

Hearing Officer: That refers to a period before

1952?

The Witness : Yes.

Hearing Officer: Before November, 1952, when

you first established this list ?

The Witness : That is right.

Hearing Officer: I am sorry. [28]

Mr. Babbage : All right.

Q. (By Mr. Babbage) : I will refer you to the

last—which is the fourth paragraph on page 8 of

Board's Exhibit No. 1, and I ask if you will read

that paragraph?

A. Are you referring to the bottom part?

Q. Yes. A. Yes.

Q. Does that paragraph correctly state the man-

ner in which the company was operated in past sea-
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sons and for the purpose of answering your question,

I think we will have to assume that "past seasons''

means prior to the time that the seniority list was

put into effect.

Hearing Officer: The testimony now is that that

was November, 1952?

Mr. Babbage : Yes.

The Witness : Well, we never endeavored to com-

pletely man the night shift from people who were

working days. We were interested in getting a nu-

cleus of people for the night shift and foreladies,

and machine operators, but we went through our ap-

plications and records which we had, to hire the

main nucleus of the night shift.

I think the point that I want to get across is that

this appears we first went to out day shift people to

try to get them to go to work at nights, and that

wasn't the way we did it. [29]

Q. I will refer you to the first paragraph begin-

ning on page 9 of Board's Exhibit No. 1, Mr.

Wright.

After you have read that

* * *

Q. (By Mr. Babbage) : Mr. Wright, are you

reading that paragraph ? A. Yes.

Q. And will you advise the Board whether that

correctly stated the facts therein?

A. Yes, it does.

Q. I will refer you to the second paragraph be-

ginning on page 9 and ask you to read that.
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A. Yes.

Q. Now, T might mention in developing my ques-

tion with respect to that paragraph, that it appears

that the language in that paragraph refers to a night

shift which was begun subsequent to the time the

strike occurred.

In other words, you have previously testified that

you had [30] a night shift which began in October

of 1953. Now, in this paragraph it refers to a second

night shift and would you tell us when the second

night shift began and the purpose for the second

night shift?

A. If my memory serves me right, it was on the

18th of January. The purpose for the night shift—

I

mean, the purpose of the night shift was to pack a

specialized package. The reason we had to put on a

night shift was because it was a new pack and we

only had bought enough pots to convert one box mak-

ing machine and one wrapping machine.

Q. You just had one line f

A. Which was capable of offering this special

package and we needed additional volume so we put

on the night shift and if my memory serves me right,

it was the 18th of January.

Q. Did you offer employment on that night shift

to your day shift employees who were working at

that time ? A. No, we did not.

Q. Did you offer employment to the strikers on

the seniority list who had not been re-employed ?

A. Yes.
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Q. And on what basis did you do that?

A. We started at the top of the seniority list. All

people who were not working and who had stated

that they desired to be re-employed or reinstated,

and go back to work, they had signed a list back on

December 8th [31]

Q. Was that an availability list? A. Yes.

Q. And did any of them indicate on that avail-

ability list whether or not they would work days or

nights ?

A. No, they just stated that they would go back

to work.

Q. In other words, it was just an offer to go back

to work ? A. Right.

Q. Now, I will refer you to the third paragraph

beginning on page 9 and ask you to read that.

A. Yes.

Q. Is that a correct statement of your position,

with the exception of the fact that it refers to a

seniority list rather than a priority list ?

A. That is right.

Q. I will refer you to the next paragraph, begin-

ning on page 8, which would be the fourth para-

graph—I mean on page 9—and ask you to read that ?

A. Yes.

Q. Would you comment on that paragraph, Mr.

Wright, and explain to us wherein it does conform

to what has been the previous practice of the com-

pany and wherein it doesn't, if it doesn't?
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A. The consent election form did provide that all

people on the 1953 seniority list were eligible to vote,

excluding those people who had (luit or had been

discharged for cause. [32]

The last sentence states, "Clearly, these employees

were not discharged, nor can the undersigned Hiid

that they have quit their employment. Tt appears

that always in the past employees were free to accept

or reject night shift work, and their rejection of

such work in no way affected their status as em-

ployees."

Actually, that isn't true. This was the first time

that the question of a seniority list, seniority worker,

whether she would work night shift or not, had oc-

ciu^red.

Mr. Babbage : Would you rc^ad that answer back,

Miss Reporter, please?

(Answer read.)

The Witness: In other words, the seniority list

was put in, in November, 1952. We already had had

our night shift. When they put on the night shift on

October, 1953, all the people on the seniority list

had been called to work. That was the first time the

situation arose where we called a person on the

seniority list to work at nights.

I might mention here that in our negotiations last

fall, with regard to the grading room employees, it

was decided and agreed in negotiations, that if an

employee after the first of the year—we were re-
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ferring both to grading and packing—didn't want

—

only when an employee could get a leave of absence

for some definite thing and the employee could not

get a leave of absence—if, for example, we had only

three or [33] four days' work in a week, that the

employees, if they did not report, they would lose

their seniority.

They could not get a leave of absence because our

operation had been changed. I point that out to illus-

trate an agreement that had been reached prior to

this time.

Now, in the past the workers knew, the employees

knew that by w^orking night shifts, working when

the weather was hot, working three days a week, or

4 and 5 hours a day, by doing those things that they

would be on the priority list and they knew that they

would work the longest in the vseason and they also

knew that they would be the first called back.

This is specifically true in the packing department

and they knew by refusing that they would lose their

status on the priority list.

Q. Now, when you say that they would lose their

status on the priority list, do you mean that they

would no longer be on that priority list ?

A. That is right.

Q. I will now refer you to the last sentence of

that paragraph which states, '' However, at the be-

ginning of the season when they filled out their ap-

plications for employment and expressed unwilling-
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ness to accept night shift work, thoii- status was not

affected.
'

'

Would you comment specifically on that sentence,

if you can? [34]

A. At the time of filling out that application, the

person who was showing a preference

Q. Let me put the question this way. Did you

have a—I will withdraw that question.

Under the priority list, when a person stated that

they would not work a night shift, is it true that his

status wasn't affected?

A. Well, they knew by not working, by being un-

willing to do these things regarding our priority list,

that they would not raise their position, that they

would not be able to get on the list and if they did

and they changed, they would lose their position

and

Q. Well, let me ask you this question. I will with-

draw that.

Was anyone who wanted to work here entitled to

fill out an application for work ? A. Yes.

Q. In other words, the application form wasn't

limited to the people who were just on the seniority

or the priority list? A. That is right.

Hearing Officer : If I may interrupt for just one

moment. I understood, Mr. Wright, at the beginning

of the season, you would look for your supervisory

personnel of your night shift from the day shift ?

The Witness : That is normally so. [35]

Hearing Officer : Yes. And when you would offer
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a night shift job to a day shift worker, that would

be in the nature of a promotion for her ?

The Witness : Yes.

Hearing Officer: Or an opportunity for promo-

tion if she made good ?

The Witness : Yes. If they were all machine op-

erators or floorladies during the day, the opportunity

of advancement was that they could be in the posi-

tion of, if they went on the night shift, they could

have an opporunity to advance and then when the

night shift was over, those employees stayed on.

Hearing Officer : So, when a girl had shown spe-

cial aptitude or she looked like a leader with leader-

ship material, and you offered her a night shift job,

and she turned it down, then that was the last

chance she got "?

The Witness : Yes and people would volunteer to

go on the night shift just to get the opportunity.

Q. (By Mr. Babbage) : Now, I will refer you to

the first paragraph on page 10 and ask you to read

that. A. Yes.

Q. And I will ask you to comment on to what

extent that paragraph states the practice of the com-

pany and to what extent it doesn't, if it doesn't?

A. Well, it says, "the employees were not ad-

vised that a rejection of the offer of night shift em-

ployment would affect their [36] status on the sen-

iority list."

That is true. They were not advised. The girl in

the personnel department, I don't think should make
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that decision any way and she was the one who was
contacting the employees.

Q. Just a moment. Would you
Mr. Babbage: Well, will you read that answer,

please ?

(Answer read.)

Hearing Officer: The witness was answering

your previous question in between, I think.

Would you read the previous question, please?

(Question read.)

The Witness: I think that the employees under

the operation that existed before November, 1952,

could reasonably conclude that by refusing night em-

ployment and by refusing employment to work—by
refusing night employment, they could conclude that

their position with the company would be affected,

just the same as they concluded, or could conclude,

if they rejected w^ork in September, that their status

with the company was affected, that their status

either on a seniority or on a priority list was

changed and that they would lose what they had

gained.

Then it goes on to say, ''The status of these em-

ployees was no different from those persons then

employed; the only exception being that no work

was then available for them. The employees on the

day shift freely rejected the offer of night [37] shift

employment, and their employees' status was not

affected.
'

'
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That isn't true. It did not offer the work to the

people on the day shift. We, in this particular case,

we had a qualified group of people on the seniority

list to form the nucleus. They were all qualified to

work and handle the night shift and we did not

offer employment to the people on the day shift.

So, there was a difference between the status on

the day shift and these people we got for night

work.

Q. Now, mider the previous practice of the

priority list, that is, when I refer to the previous

practice, I mean the extension of the priority list

as distinguished from it being called a seniority list.

What was the effect of a rejection of an offer of

night shift work?

A. They would be off the priority list.

Q. Mr. Wright, can you tell us whether any of

the employees w^ho are referred to at the top of

page 8 of Board's Exhibit No. 1 had previously

worked on night shift?

A. Yes, quite a few of them had. In fact, most

of them had at one time or other.

Hearing Officer : Have you checked your records

recently on that?

The Witness: Yes. We went over it, Mr.

O'Brien, w^hen Mr. Helbling w^as down and I do not

have that in front of me but we [38] gave that in-

formation to Mr. Helbling when he was here.

Q. (By Mr. Babbage) : In other words, that

information is available?
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A. Yes, I have got it somewhere.

Q. We will make an aiTangement for you to

present that information subsequently in your tes-

timony.

A. I might state here, too, Mr. Babbage, that by

refusing, and I think this is what the Hearing Offi-

cer—I mean, the Investigating Officer—I am con-

fused here.

By refusing night shift work, we are not stating

that the individual would not be re-employed again,

but we are stating that they would only—that it was

our practice after all of the other people who had

accepted or who were here on the priority list and

were employed—they would be re-employed, just

like, say, in our day shift operation.

If someone should leave for a season or quit or

not report in, that jjerson may be re-employed again,

but it would only be after all the people on the

seniority list had been employed. As such, they have

no position on a priority list.

Q. There is just a possibility of re-employment

if it was available?

A. That is right and I might mention this, too,

for the purpose of both lists, that we were con-

cerned and the employees were concerned with not

just working there but how long they would work

here. Whether they would be called first and they

would [39] be there and stay to the end.

Our operation reaches the ])e<ik some time in No-
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vember oi' December and at that time, there was

ample employment for everybody. We are generally

seeking employees to go to work, but then after

the first of the year, specifically in packing, we

normally get down to one crew and that one crew

will work, depending upon how many dates we have

and what type of season it is, but they will work

up until May.

They may be off for a couple of weeks in between,

but when we start out again in December, and

maybe it will be two or three days before the dates

come in, we will be working on carry-over fruit and

both this priority list and the seniority list permits

a person, gives us an orderly manner of deciding

who will be the people to come in first and stay to

the end.

And that in packing specifically is what the girls

Avere working for. They knew that the work was

there and while there was ample work, they didn't

mind, because they didn't need any priority or sen-

iority list at that time because they knew that Cal-

Date had ample jobs, but they worked to get them-

selves into a position where they would come to

work first and stay to the last, and in that case I

am referring to a small nucleus of people, not two

or three himdred people, who were working in the

season.

T am referring to the packing specifically. In one

line maybe there is twenty to twenty-five people

27'ading in gradins: [40] itself.
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The grading is a little different because the grad-

ing operation stai^ts in September on a pretty good

level and witliin a week or so, we generally issue

the seniority list and we stay at that level and then

it comes to an abrupt close at the end, and so I

think both lists were more important in the grading

department than maybe for the women than any

other people in the plant, because of the fact that

one crew would work over a long period of time.

In fact, in 1952, one crew worked practically the

whole twelve months.

Hearing Officer: Do you mean in grading?

The Witness: No, I mean in packing.

Cross-Examination

By Mr. Janosco:

Q. You testified here that prior to 1952, you

had a priority list for people who worked because

of special circumstances; is that correct?

A. Pardon ?

Q. Because of special circumstances dealing with

their employment, such as one or two days in a week

or three days a week?

A. They fitted themselves into the condition that

existed in [41] the industry and were willing- to

work with those conditions.

Q. In that type of a situation where the worker

only worked five hours a day say three days a week,

what happened to him when you went on a forty-
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hour week basis or a forty-eight-hour week basis;

did he work for you just three days a week?

A. Oh, no, they would—^you see, we may get an

order for two thousand eases of dates and we have

only got two hundred packs and we don't want to

build up large stocks, so that we will

Q. Let me clarify it.

You stated that you hired people during the 1952

season for three days a week; is that correct?

A. We did not hire them for three days a week.

We may have an occasion where employment will

onl}" last—we are discussing now the time at the

end of the season, times like now?

Well, we get a special order and we need them to

come in and work for three days and that would

be all. They are not hired on a continual basis just

to work three days a week.

Q. You testified also that you hired workers wlio

preferred to work nights only; is that correct?

A. I don't think I testified to that.

Q. Well, will you please explain what that pri-

ority list was then?

A. It was a list of people who were willing to

work nights when we had night work, who were

willing to come in at the end [42] of the season and

work for us just maybe for three days when that

was all the work we had.

They were willing to come in maybe in May, when

it was very hot and work under those conditions.

Thej^ were willing to—if we had something special.
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to come in and work there for just four or five

hours in a day.

They would become machine operators, had they

obtained the skill. They would become box machine

operators or they would become a forelady and it

was the list that determined who these twenty-five

people would be.

Q. Can you identify any of these people at the

present time who were hired on that particular

basis ?

A. Well, it varied from year to year. I am talk-

ins: about 1952.

Q. Can you identify any of these people that

were hired on that basis you talk about ?

A. In 1952?

Q. In 1952. A. Yes.

Q. Will you please list their names?

A. Well, I would have to go to records for it.

Q. Are any of these on the present seniority

1953 list ? A. Oh, yes. [43]

* * *

Mr. Janosco : It appears that all the people who

were on the priority list are on the regular seniority

list for 1952 and 1953.

Hearing Officer: Thank you.

The Witness : With the exception of

Mr. Janosco: those you have quit or who

have been discharged for just cause.

The Witness: I might add—you mention about



162 National Labor Relations Board vs.

General Counsel's Exhibit No. 2-KK— (Continued)

(Testimony of James F. Wright.)

part time, but they were not hired for part-time

work. They were hired to work through the normal

season, but at the end of the season, it only lasted

three days and they were willing to come in and

work that time.

Q. (By Mr. Janosco) : Well, then it is true

that the workers were hired to work the regular

scheduled work of the plant and not for any specific

reasons such as hot weather or because of [45] shoi*t

hours or because there was night work, but ))oeauso

it was the regular operation in the plant ; is that not

right?

A. Are you referring to the people on this

priority list?

Q. On the priority list as well as the seniority

list.

A. They were hired to work when the plant

was working.

Q. On your regular scheduled hours?

A. Whether it was night work or three days a

week or four days a week.

Hearing Officer: I think the question is: Was
there any special arrangement made with individual

employees ?

For instance, when a girl makes an arrangement

with her supervisor, and says, ''I am only going to

work Tuesday or Wednesday nights''?

The Witness: That is right.

Hearing Officer: I am sorry.

Q. (By Mr. Janesco) : You spoke of a seniority
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list for the packers and for the g-raders ; is that two

separate lists'? A. Yes.

Q. How many separate seniority lists have you

for the plant?

A. The contract calls for graders, packers and

men.

Q. Were the men divided between the mechani-

cal department and the workers who were working

on production?

A. The men were on job classifications, not on a

department basis.

Q. On job classifications? [46] A. Yes.

Q.. For example, could a carpenter exercise his

seniority to go into the plant and operate a ma-
chine ?

A. If he is capable. If he had that classification,

yes.

Q. Could a machine operator exercise his

seniority to apply for a job if it became open in

the mechanical department?

A. Well, the maintenance -department is sep-

arate.

Q. A separate list for that? A. Yes.

Q. Actually, you had a separate list for the

maintenance department? A. Yes.

Q. And the men working in the production de-

partment? A. Yes.

Q. Explain how the seniority worked regarding

day shift operation and night shift operation ?

A, There was no division. [47]

I
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* * *

Q. Do you know of anyone in the company, in

a supervisory capacity, who may have advised

someone to ask workers on the day shift to transfer

to the night shift? A. Yes.

Q. Do you know people? A. Yes.

Q. Who?
A. Well, Mr. Yowell, that would be under his

jurisdication.

Q. He w^ould go to the plant and request people?

A. I don't know if he did but he would be the

person who would know. Back prior to the 1953

season, I am sure people would be asked to work

nights and who wanted to work nights.

Q. Did you ever discharge or fire anyone or

lay anyone off because they refused to go on night

shift during the 1951 or 1952 season?

A. We laid them off before the people were

willing to work at nights.

Q. Who refused to work nights?

A. I said we laid them off prior to the time

that the people who were willing to work nights.

Q. You laid off people—I am asking this ques-

tion. Did you ever lay anybody off or fire anybody

during the 1952 or 1951 season, who refused to go

on the night shift? [51]

A. At the time they were asked ?

Q. At the time they were asked? A. No.

Q. Did you ever call any of these people back
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to work the following- year if they refused to ^o

on a night shift ?

A. We may have, yes. May I say something?

Hearing Officer: I suggest that if you want to

volunteer something, you should go over and ask

your counsel first.

The Witness : No, I wanted to ask you whether

regarding this question, whether I can elaborate on

it just now or should I wait until Mr. Janosco is

finished before I elaborate on the situation ?

Hearing Officer: You can answer the questions

just as fully or as simply as you wish.

If you don't understand the question, just say

so, and if it goes back to a period before you have

any actual knowledge, it would be a good idea to

remind us of that fact.

Now, that reminds me ; when did you obtain your

present position?

The Witness : May of 1951.

I wish to point out then, Mr. Janosco, that a per-

son who wasn't willing to work nights, wasn't

willing to work shorter weeks, wasn't willing to

work during the hot weather, that that person

wasn't laid off or fired because of it but they were

the last hired and the first to be laid off. [52]

* * »

Q. (By Mr. Janosco) : I understand that you

testified that in the past, if workers refused to go

on the night shift, they were not fired.
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However, if they were not called back, at least,

they were not called back as early the next season,

is that correct?

A. That is correct. They were dropped from the

priority list.

Q. When did you institute the policy of firing

people for refusing night shift?

Mr. Babbage: T will oliject to the question. It

is assuming a fact not in evidence because it has

not been testified to in that w^ay.

I think it is confusmg the issues here by saying

that, or by stating that they have instituted the

policy of firing people when the processes by w^hich

the hiring and the seniority [58] list operates, has

been described in some detail.

Hearing Officer: I will ask the \ritness to do the

best he can with the question.

If he never fired anybody or if there is no such

policy, he can so state.

The Witness: In January of 1954

Mr. Janosco: That w^as

The Witness: Wait now. In January of 1954,

when we put on the night shift

Mr. Janosco: That was after the strike.

The Witness: and we called the people on

the seniority list, when they refused to come back

to work, we said that they had lost their seniority

and they had quit. We did not fire them. [59]
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Recross-Examination

By Mr. Janosco:

Q. After the strike this year when it was agreed

to call these people back to work, can you tell me
what they were told when they came back and

applied for work? A. Well

Hearing Officer: First of all, did you give any

instructions as to what applicants should be told?

The Witness: I told their plant manager to put

on a night shift. We discussed it with Mr. Helbling.

Mr. Babbage [67] discussed it with Mr. Helbling

and Mr. Moorehead representing the union. I think

it was in Mr. Helbling 's office in Los Angeles.

We told him we were going to put on a night

shift and we were going to call the people back

followdng the seniority list.

To the best of my knowledge, the people were all

contacted, told there was a night shift being put on

and told them when it w^as going to be and asked

them to come to work.

Q. (By Mr. Janosco) : Isn't it true that when

they applied for jobs, that they were advised that

their seniority would begin as of that date ?

A. That I don't know.

Q. Isn't it also true that they were also ad-

vised that they would start at fifteen cents an hour

less than they had been receiving before ?

A. They were hired back to the jobs available

and the pay for those particular jobs. They may
have been working on these jobs before.
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Ql TaTTlr it \ \., .lilt they were startnig as new

enpIo.Tees- with a frfteen^'eiit-an-hoiir cut in wages f

JL They- were hired back. There was no question

raised to th.e best of my knowleda^, which said

that tfiey were new employees or that they were not.

They were totd th^ere was a job and they were

a^ed to come back to work. [68]

The some thfrrg is tnie in the ,^rading- depart-

ment: wben some nine or ten sdrls were hired back

into iSie jobs tiat were available.

It go happened there that these jobs were tbe

smne jbbs a» tiiey had been at before and they were

hired back in tie same rate because iiiey were .^otm?

back to tile same j«:)bs.

Q». In otiier words, the workers were not ad-

vised tiiat th.ey were lostag- seniority or that they

were not taking a cut in wages?

A. ^(3. actually, witli regard to the seniority to

tfee best of my knowledge, they were not advised

—

jmL said losing seniority ?

Ql Starting as new employees and losing their

s^miority also?

A.. Aa- far as I know^ they were not advised of

iSsat amdi I gave no instructions to that effect. Re-

gaxffina: the pay, th.ey were hired back at the pay of

Ijie job liey were hired back to.

For inst^mce, if a fork truck operator was hired

and paid a certain amount of wages, if he was taken

back as a dumper, he would be paid as that. [6.9]
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BERYL WARREN
a witness called by and on behalf of the Union,

being first duly sworn was examined and testified

as follows: [73]

Direct Examination

By Mr. Janosco:

Q. Will you tell us who you are emploj^ed by?

A. The Cal-Datos.

Q. When did you start working for Cal-Dates?

A. The fall of 1946. [74]

Q. In what dopartnient did you work?

A. Packing.

Q. What were your duties in the packing de-

partment ?

A. You mean all the time, or

Q. 1946. A. I was a weigher.

Q. Is that all you did during the year 1946?

A. Well, I packed candy and mostly that, yes.

Q. How long did you work for the company?

A. In 1946?

Q. From 1946 or for how long?

A. Every season.

Q. What part of the season did you work—did

you usually start to work ; the beginning of the sea-

son, the middle or what part?

A. In 1946 and 1947, I think I started around

the 1st of November and the rest of the years I

started in when the season started.

Q. How long did you work during the season ?
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A. In 1946 to 1947, the line I was working on

was laid off and I was automatically laid off and

the rest of the time I worked until the season was

over with.

Q. Did you do any other type of work besides

packing? A. Yes, I was a forelady.

Q. When did you become a forelady ? [75]

A. 1951.

Q. 1951? A. Yes.

Q. Were you a forelady in the 1952 and 1953

season? A. Yes.

Q. Were you a forelady at the time the strike

occurred? A. That is right.

Q. What were your duties as a floorlady or

forelady ?

A. I super\dsed the line that I was assigned to.

Q. During the time that you were a forelady,

were you ever requested to go on night work?

A. When I became a forelady, that was the way

I got to be a forelady. I was promoted to be fore-

lady but they were putting a night shift on and

the supervisor said if I wanted to go on night shift,

I could be a forelady right away.

Q. When was that? A. 1951.

Q. The following year?

A. I was forelady on the day shift and they

needed a supervisor on the night shift and they

asked me if I would be a supervisor on the night

shift over the whole packing.

Q. Did you go? A. I did.
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Q. As a supervisor, did you ever request any-

one to go on night shift work ? [76]

A. I was on night shift at the time.

Q. Well, when you were working on day shift?

A. Yes, we were given instructions to ask our

workers if they wanted to go on night shift.

Q. Did any of the employees that you asked to

go on night work, go on night work?

A. Two women went in 1953.

Q. Did any of the employees refuse to go on

night work?

A. All the rest of them said that they wanted

to stay on day shift.

Q. Were these employees called back the follow-

ing year at the beginning of the season but refused ?

A. Pardon?

Q. The employees that refused to go on night

work, Avere they called back according to seniority?

A. Yes.

Q. Was any one penalized for refusing to go on

night shift? A. No.

Q. Was there a policy established that workers

would be, if they didn't go on night shift?

A. There wasn't.

Q. Were you ever told by your supervisor to

tell your workers that if they refused to go on night

w^ork, they would be penalized?

A. No, I was never told that. [77]

Q. Are you working for Cal-Dates now ?

A. No.

I
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Q. What was the last time you worked for the

Cal-Dates?

A. The day we went on strike in December.

Q. Did you apply for a job after the strike?

A. Yes.

Q. What was told to you?

A. They called me to come to work on the night

shift and the persomiel girl called me to work and

said they wanted me to come on the night shift and

I asked if there was any day work to be had, and

she said no, we would have to go on the night shift

and I said I would go in and interview them.

Q. Wliat happened when you came in for an in-

terview ?

A. We came in and we were told to wait until

Mr. Yowell came back from lunch and when he in-

terviewed us, he told us they were calling a night

shift in to work for approximately four weeks to

get this pack out that they had for the Lenten

Season.

And that, when the pack was linished, we would

be through until the following fall.

Q. What did you say?

A. I asked him about seniority and he said that

our seniority would start the day we started on the

line, the night we came in to work, that there was

no more seniority.

Q. Did he say anything about wages to you?

A. Yes, he said we would go back to work on the
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line. We would not have our rei>uh\r job, that we

had when the strike was called.

Q. Are you willing to go back to work now?
A. Yes, if it is day shift work.

Q. In all the time that you worked for the Cal-

Date Company, did you know of, or ever had any

reason to believe that the company discharged or

demoted anyone for refusing to take a night shift

job? A. Not to my knowledge, no. [79]

Redirect Examination

By Mr. Janosco:

Q. During that period when it was hot [84]

weather and you were only working two or three

days a week, were there many people that were di-

rectly working under you, who did not work some

of these days?

A. You mean, the ones that were on the senior-

ity

Q. The ones that were on the seniority list or

were not on the seniority list.

A. There were several.

Q. There were some people that did not come to

work? A. There were.

Q. Were those people penalized in any way for

refusing to work? A. No.

Q. Were they notified by the company or by an\-
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one m responsibility that the}' would be penalized

if they refused to work on those days?

A. Not to my knowledge. [85]

Redirect Examination

By Mr. Janosco:

Q. When your particulai- shift needed more

workers, who requested more help?

A. The supervisor on the day shift requested it

and when T [86] was on the night shift as super-

visor, I told the personnel department if I was short

of help and that I needed girls.

Q. When any of those—strike that.

Were any oiders—when any orders were issued

to the workers, working underneath you, did they

come directly to you or by some supervisor, going

over your head and issuing the orders ?

A. Well, what orders do you mean?

Q. Well, suppose you needed workers on the

night shift, how was that handled?

You would ask these people to go on the night

shift?

A. This past year, in 1953, I was told by my
supei-visor to go and ask the girls on my line if

they wanted to go on the night shift.

Q. And if you needed more help in your depart-

ment because they could not keep up, how did you

^^i more help?
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A. I went to my supervisor.

Q. You requested it from your supervisor?

A. Yes. [87]

CATHERINE M. WHITE
a witness called by and on behalf of the Union,

being first duly sworn, was examined and testified

as follows:

Direct Examination

* * »

By Mr. Janosco:

Q. Please tell us when you started to work for

the Cal-Date Growers' Association? A. 1943.

Q. 1943? A. Yes.

Q
A
Q
A
Q

Q. How long have you worked for the Cal-Date ?

A. Almost eleven years.

From 1943 through 1953?

That is right.

Did you work there prior to the strike?

Yes.

Did you go on strike? A. Yes.

Mr. Babbage: I didn't hear the answer to that

question.

The Witness: Yes.

Q. (By Mr. Janosco) : In 1944, when you

started to work for Cal-Date, what date did you

start? A. 1944.

Q. Was it 1944 when you started?

A. 1943. [89]
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Q. What did you start in? A. Packing.

Q. Packing? A. Yes.

Q. What departments have you worked in since

that time ?

A. Well, in 1943 I staii:ed in the packing as a

worker's weigher and in 1944, I was a grader. I

graded all the year. In the next year, I was a

weigher and from then on I was a machine opera-

tor until 1951, when I was a forelady.

Q. In 1951, you became a forelady?

A. Yes.

Q. Now, during that period, were you ever asked

to go on night work? A. Yes.

Q. Did you ever go? A. Yes.

Q. What years? A. 1951 and 1952.

Q. Who asked you to go on night work during

that period ? A. The supervisor.

Q. How did the supervisor get people to go on

night work?

A. Well, they asked the girls that worked on

the day shift, if they could work nights.

Q. They asked the girls in the day time if they

wanted to work nights? [90] A. Yes.

Q. Did any of the other girls that you know

refuse to work nights? A. Yes.

Q. Were they penalized in any way for refusing

night work? A. No.

Q. Now, in 1951 and 1952 you became a fore-

lady? A. Yes.

Q. Were you a forelady during the day shift ?
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A. I started on the day shift as forelady and

then they asked me to go on night which I did.

Q. What year did you go on nights '?

A. 1951.

Q. Nights in 1951? A. Yes.

Q. Did you work at nights during the 1952 and

1953 season? A. Yes.

Q. As a forelady? A. Yes.

Q. As a forelady, did you ever ask any of the

people working under you to go on nights?

A. Yes.

Q. Did you ask the workers to go on nights?

A. Yes.

Q. Well, who asked you to ask these workers?

A. My supervisor.

Q. Did any of them refuse to go on nights?

A. Yes.

Q. Were they penalized in any way?

A. No.

Q. Were you advised by anybody above you to

tell these workers that they would be penalized for

not going, or if they refused night work?

A. No.

Q. Did you apply for work after the strike?

A. Yes.

Q. Who did you go to, and who did you talk to ?

• A. Well, I signed the availability slip.

Q. Did you talk to anyone in person?

A. No, I talked to Fay over the phone.

Q. Fay, that is the A. Supervisor.
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Q. What did she say?

Hearing Officer: Could we have Fay's full

name?

Mr. Babbage: Gillespie.

Q. (By Mr. Janosco) : What did she say over

the phone?

A. She called me and wanted me to go back to

work on the night shift and she gave me to under-

stand that I had no more seniority.

Q. That you had no more seniority? [92]

A. Yes, she said the day shift had preference

because they had started in and worked so they had

no seniority either.

Q. Did you accept any night work then?

A. No, I did not.

Mr. Babbage: What was the answer?

The Witness : No.

Q. (By Mr. Janosco) : Were you advised that

you would be penalized if you refused any night

work ? A. No.

Q. Did they offer to call you back next fall when

the season opens up again?

A. Well, I do not think there was much said

about it.

Mr. Babbage: I didn't hear the answer.

Hearing Officer: Would you read the answer,

Miss Re})orter?

(Answer read.)

Q. (By Mr. Janosco) : Are you willing to go

back to work for Cal-Date i A. Yes. [93]

J
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ELLEN CHESTER
a witness called by and on behalf of the Union,

being first duly sworn, was examined and testified

as follows:

Direct Examination

* * *

By Mr. Janosco:

Q. Mrs. Chester, did you work for the Cal-Date

Company ? A. Yes, sir.

Q. When did you start working there?

A. Pardon?

Q. When did you start working for them? [100]

A. In the fall. I don't know the exact year but

in the fall when Japan declared war on the United

States.

Mr. Janosco: 1941.

Hearing Officer: 1940, wasn't it?

Mr. Janosco: Pearl Harbor was 1941.

The Witness: I was working when that hap-

pened.

Q. (By Mr. Janosco) : Have you worked for

the Cal-Date Company continuously?

A. Not continuously.

Q. Did you have seniority established before the

strike was called ? A. Yes, sir.

Q. This last December ? A. Yes.

Q. What did you work at?

A. In the packing room.

Q. Did you get
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A. You mean what did I work at, at the time of

the strike?

Q. Yes. A. In the packing room.

Q. During the time when you worked for the

company, were you ever asked to go on nights?

A. Yes.

Q. Did you go on nights?

A. Some years, yes. [101]

Q. The years that you did not go on at nights,

were you ever penalized for it?

A. Not that I know of.

Q. Are you working for the Cal-Date now?

A. No, sir.

Q. Did you go back after the strike?

A. No, sir.

Q. Did you apply for a job after the strike?

A. I signed the availability slip.

Q. What happened after you signed that slip?

A. How do you mean?

Q. Did you talk to anyone about your job? Did

you request anyone for re-employment?

A. No.

Q. Did the company offer you your job back?

A. They called me back in January to go on

night shift.

Q. What did you do?

A. At that time, I did not have immediate trans-

portation as my husband had oui' only car that was

in operation at the time, and he was out on a service

call, and I had to get in touch with him before I
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could say whether or not I had a way in.

And I could not come in for that night and I was
told to come back in the next day.

Q. Did you go back the next day?
A. I did. [102]

Q. What did they tell you'?

A. That my job was taken. I had a way of com-
ing in then.

Q. You had a way of coming in then?

A. Yes.

Q. And your job was taken? A. Yes.

Q. Did they offer you another job ?

A. No.

Q. What did they tell you about seniority; was
it still there ?

Mr. Babbage: I object to the question because

it is leading.

Hearing Officer : Ask her who she talked to and

what was said.

Q. (By Mr. Janosco) : Who did you talk to

about coming back or not, on that day?

A. To Florence Hawkins.

Q. What did she say?

A. She said she was sorry my place was filled.

Q. Did you apply after that date?

A. No, sir. I didn't see no reason to.

Q. Are you willing to go back to work for the

company now? A. Yes, sir. [103]
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MAYME RUBY
a witness called by and on behalf of the Union,

being first duly sworn, was examined and testified

as follows:

Direct Examination

* * *

By Mr. Janosco:

Q. When did you start w^orking for the Cal-Date

Association? A. 1943.

Q. Have you worked for them ever since then?

A. Yes.

Q. What department did you work in?

A. Packing.

Q. Did you ever work nights ?

A. No, I haven't. [105]

Q. Were you ever asked to work on a night

shift?

A. Yes, they asked me to if I wanted to, but it

wasn't necessary.

Q. Were you ever penalized in any way for re-

fusing any night work? A. No.

Q. Were you working here during the strike?

A. Yes.

Q. Before the strike? A. Yes, sir.

Q. Did you apply for re-employment after the

strike ? A. No.

Q. Did you sign an availability list for work?

A. Yes.

Q. Were you called back? A. Yes.
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Q. Did anyone call you to come back to work ?

A. Yes.

Q. Who called you?

A. Here, from the office.

Q. Do you know who it was?

A. I was sick at the time with a bad cold and

could not work, and normally I never did refuse to

work, but when I oot better so that I was abk^ to

work then, they did not have a place for me. [106]

Q. What did they tell you when you said you

could not come to work ? A. Pardon me ?

Q. What did they tell you when you said you

couldn't come back to work?

A. They said they didn't have a place for me
when I called.

Q. Are you willing to go back to work now?

A. Yes, I could.

Mr. Janosco: That is all. [107]

LUPE QUIJADES
a witness called by and on behalf of the Union, be-

ing first duly sworn, was examined and testified as

follows

:

Direct Examination

* * *

By Mr. Janosco

:

Q. How long have you worked for the Cal-Date

Association? A. Three vears.
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Q. What type of work did you do?

A. I weighed and I packed. I never stayed in

one place. [110]

Q. You packed and weighed?

A. Yes. They moved me around.

Q. Did you ever Avork nights'? A. No.

Q. Were you ever asked to work nights ?

A. Yes.

Q. Were you ever penalized for refusing to work

nights? A. No.

Q. Did you work here prior to the strike?

A. Yes.

Q. After the strike, did you apply for reinstate-

ment?

A. Only when we signed those availability slips.

Q. Those availability slips? A. Yes.

Q. What did they tell you then?

A. Nothing. Afterwards I was called and I

couldn't come and work.

Q. You were called to come to work ?

A. Yes.

Q. By whom? A. By Florence.

Q. Why didn't you come back to work?

A. Well, I did not tell her exactly. That day I

had a miscarriage when they wanted me to come

back and I had a miscarriage. [Ill]

Q. Were you sick ? A. Yes.

Q. Did you get a doctor's certificate?

A. Yes, he said he would give me one if I needed

one.
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Q. Did you have an operation ?

Mr. Babbage : I object to this line of questioning.

Mr. Janosco : Did I say

The Witness: I had to go to Arizona that day

that I was called to work.

Hearing Officer: The only part that is relevant

here is what Florence said to her and what she said

to Florence.

Q. (By Mr. Janosco) : Why didn't you tell Flor-

ence you couldn't go to work?

Mr. Babbage: Now
Q. (By Mr. Janosco) : What did you tell Flor-

ence?

A. I told her I could not work nights. I didn't

tell her exactly why, but I told her I was in the

doctor's care.

Q. You were sick though ?

A. Yes, I was.
* * *

Q. (By Mr. Janosco) : Are you willing to go

back to work for [112] Cal-Dates now?

A. Yes. [113]
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FLORENCE HAWKINS
a witness called by and on behalf of the Employer,

being first duly sworn, was examined and testified

as follows:

Direct Examination

* * *

Hearing Officer: Please mark this Board's Ex-

hibit No. 6 for identification.

(Thereupon, the document above referred to

was marked Board's Exhibit No. 6 for identi-

fication.)

Hearing Officer : This is a statement of Florence

Hawkins dated the 9th day of March, 1954, taken

by Mr. Irving Helbling.

Q. (By Hearing Officer) : Is that the statement

you made to [116] him? A. That is correct.

Q. Have you read that statement today?

A. No.
* * *

Q. (By Mr. Babbage) : What is your occupa-

tion with the Date Growers' Association, Miss Haw-

kins?

A. Well, primarily I was distibution clerk. I was

hired with the title of distribution clerk but stai-t-

ing this season, I took over the personnel work so

I guess for this season, I have been both distribu-

tion clerk and payroll personnel

Q. In this personnel work, is it your responsibil-

ity to notify ])eo])le when there is a shift beginning?
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A. That is correct.

Q. Did you notify the people who were to work

at the beginning of the season in 1953 ?

A. Yes, I did.

Q. And how did you notify them?

A. I am told how^ many they wanted called in

and then I go [117] down the seniority list and call

them in.

Q. And do you go completely through the senior-

ity list at the beginning of the season in 1953 %

A. Yes.

Q. You did'? A. Yes.

Q. And what did you do after you had com-

pleted the seniority lisf?

A. Then we use the new applications.

Q. When was the first night shift started in the

1953 season?

A. About the middle of October. I am not sure

as to the date.

Q. Well, was it prior to the first of the year?

A. Yes.

Q. And how did you call the people for that

shift? A. Well, just applications generally.

Q. How were you notified that there was to be

a night shift ?

A. Mr. Yowell would tell me. In this case, I

think it was Mr. Yowell. It would either be Mr.

YoweU or Fay Gillespie.

Q. Did he tell you how many employees it should

be ? ! i A. Yes, he generally did.
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Q. Do you recall how many he told you for that

occasion ? A. Not offhand.

Q. Did you have any discussion with Fay Gilles-

pie at that time with respect to any girls transfer-

ring from the day shift [118] to the night shift?

A. I was notified at the time to call them in, that

there were two of them who were transferred from

the day to the night.

Q. Do you recall the circumstances of the night

shift of January 16th, 1954?

A. Yes, I was told about that.

Q. Who told you about that?

A. Mr. Yowell.

Q. Did he tell you how many employees you

would need ? A. Yes, seventeen.

Q. How many did he tell you?

A. I think it was around seventeen.

Q. On what basis did you notify employees for

that shift?

In other words

A. I went right down the seniority list.

Q. Was that the same seniority list that had been

used in hiring the personnel from the beginning of

the 1953 season? A. That is correct,

Q. And the people on that list who were not em-

ployed were people who had been out on strike ?

A. Yes.

Q. And you made no deviation among them?

A. I went right down the list.

Q. Did you have any conversation with any of
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the people that [119] you called regardino- their

seniority ?

A. I cannot recall a single time when we dis-

cussed seniority.

Mr. Babbage: Excuse me. May I see the state-

ment of Catherine White, please?

Q. (By Mr. Babbage) : Do you know Catherine

White? A. Yes.

Q. Was she one of the employees whom you

called? A. Yes.

Q. Catherine White signed a statement in which

appears: "On January 16, Florence of the personnel

office called me and asked if I was available for the

night shift."

Did you do that ? A. Yes, I did.

Q. Then, the statement goes on to say: "I asked

if I could work days."

Did she ask that ? A. I think she did.

Q. "She said there wasn't any day work and

told me to let her know."

Do you recall that?

A. Well, she was uncertain at the time as to

whether she could accept the night work due to

certain circumstances concerning the family and she

was to call me back.

Q. It goes on to say, "I told her that T didn't

want night shift work as she said I was to be a

machine operator on the [120] night shift and also

that the day shift employees had more seniority

than I did."
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A. No. In the first place, I never know what

they are going to do out there because that isn't my
job to know, so I would not have discussed other

than that she was coming in, to my mind, or that she

was to come in.

And, as I say, to m}^ knowledge, she did not dis-

cuss seniority. We didn't discuss seniority. Her rea-

sons that she gave me for not working the ni^ht

shift had nothing to do with senioritj\

As far as I understood, it was due to a family

condition, and I don't recall anything about senior-

ity being discussed. [121]

Cross-Examination

By Mr. Janosco:

Q. You are the personnel person for the com-

pany? A. That is correct.

Q. As the personnel representative, what are

your duties?

A. Oh, I take applications and when they are

hired, I make out the social security sheet and keep

a record of that in a folder, and I call them in for

work. I guess that is about the extent of it.

Q. Do you keep track of seniority lists?

A. I have done so, yes.

Q. Are you advised by the company to see to it

that people are called according to seniority and

placed on jobs according to seniority?
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A. That is what I was instructed to do when I

took over my position in personnel.

Q. Well, why weren't the peo])le placed on their

proper [122] seniority list when they went back to

work after the strike ?

Mr. Babbage: I object to that question. It is

asking for a conclusion of the witness.

Hearing Officer : That may all be true but if the

witness understands the question, she may answer

it in her own way.

The Witness: Well, as far as I was concerned,

I went right down the seniority list. They were

never removed from it, and I went right down the

list.

Q. (By Mr. Janosco) : Why didn't you place

these people on the day shift according to their

seniority ? A. Pardon ?

Q. Why didn't you place these people on the day

shift according to their seniority?

A. Well, I called them in the order of seniority

but I had never been advised what their status was.

I had never made any change. I wasn't told where to

place them. They had gone out from work and when

they were called back in again, well, they came back

in the order of seniority. No new list was ever

made. [123]
•* * *

Q. Did you advise anyone on that seniority list

if they refused night work, that they would lose
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their seniority? A. No, sir.

Q. Was there any notices of that type put on

the bulletin board of the plant?

A. No, not to my knowledge.

Q. Was that a company policy?

A. That I couldn't say. [125]

* * *

Q. Now, when you went down this seniority list

on January 16th, do you recall approximately how

many people 3^ou called on the list?

A. I think 1 filled seventeen jobs.

Q. You filled seventeen jobs? And it seems

A. I filled seventeen jobs and I think that I

called between twenty and twenty-five or more.

Q. And when you got a reply that an individual

wasn 't interested, did you check them off ?

A. Yes. Sometimes I do not always get them

the first time. I generally leave a message and then

they call me back. I try, wherever possible, to talk

to the person direct but several of them had to

call me back. I had left the message and they

would call me back because I have made it a policy

to do that.

Q. Were all these sixteen jobs filled from the

seniority [126] list? I mean the seniority list which

was established in connection with the union con-

tract?

A. Oh, 1 would say that they must have been

on it, I think.
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Q. That is the list that Mr. Yowell handed to

you? A. Yes. [127]

JAMES F. WRIGHT
a witness recalled by and on behalf of the Em-
l^loyer, having been previously duly sworn, was

examined and testified further as follows:

Direct Examination

By Mr. Babbage:

Q. Directing your attention to the period after

the termination of the strike in December, would

you state whether or not any employees were em-

l^loyed after that date and prior to January 16,

1954?

A. Yes, we employed nine graders in the grading

department.

Q. Were there any packers employed?

A. Not until we put on the night shift.

Q. Were those graders employed from the

seniority list? A. Yes, sir. [128]
* * *

Q. What is the company's position with

respect to these employees who refused to accept

work on the night shift on January 16th, 1954?

Are they still on the seniority list or will they

have an opportunity to work again for the com-

pany?
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A. When we start operation—our feeling on it

—we will call back the people who worked on the

night shift. We will continue to call the people on

the list. When we exhaust that list, we will again

offer these twelve people employment if they

desire it. [132]
* * *

A. As I remember it, that is right.

Q. Would you state what it was"?

A. Well, they asked about the day work and I

said that the day crew was filled up and we were

putting on a new type of Easter package which we

were packing and we would have to work it at nights

because of the equipment we had and the night .job

was the only one available.

And, too, that due to the reduced o]:)eration,

we would not have the supervisors and the number

of machine operators' jobs that we liad had avail-

able, but I think I told them the machine op-

erators' jobs that were available for those girls

that had the experience, and that those girls that

would have the experience in that, would have the

job.

And then, they asked about the seniority and

what that meant and I said, "WeU, it would start

when they started to work."

Q. Was this before or after she told you that

she would not take the night shift?

A. Well, this was in the course of discussing the

work.
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Q. And had she told you whether or not she

would accept the night shift?

A. Not yet. I think we discussed all these points

before she arrived at a decision or an answer.

Q. Would you state also, was there anything

further said about seniority at that time? [137]

A. Not to my knowledge. Just that one point.

We didn't go into detail on it.

Mr. Babbage: May I have the statement of

Mrs. Warren?

Q. (By Mr. Babbage) : I am reading from a

statement which was signed by Mrs. Beryl Warren
in which she said she discussed having come to the

l^lant office and talked to Florence and Florence

having told her that there was no day shift work

available.

Then, she goes on to say, ''I then went to the

plant and talked to Mr. Yowell. He said I would

have to work on the line. That there was about

four weeks work and that would be all. I asked him

if I could get day shift work when the night work

was over. He said no because the day girls had

seniority and I would have to wait until I was

called."

t Is that a correct statement of what you said at

that time?

A. Well, I don't remember whether I used the

word ''seniority" at that time or not. I know we

discussed the fact that the day crew was already

established and as we had no other day crew work,
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the night work was the only work available and the

girls that were working here, were the ones that

were given first choice.

Q. She goes on to say: "I told him I didn't want

night work and he wouldn't respect me if I did.

He said my seniority would start from the time I

next came to work." [138]

Q. Did you say that to-her after she refused to ac-

cept night work or before?

A. I think those were about our parting words

as she backed out of the parking lot.

Q. Did you have a discussion with any other

employees about seniority, Mr. Yowell?

A. Pauline Skinner was with Beryl Warren at

the same time.

Q. AVas there anyone else^ A. No.

Mr. Babbage : That is all. [139]

Cross-Examination

By Mr. Janosco:

Q. Did you instruct any of the people who are

under you in supervision, to advise the people that

they would lose their seniority if they refused to

come back to work on a night shift?

A. The only person I talked to was Florence

Hawkins in procuring the help.

Q. Were any orders oiven to notify the people
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that if they refused night work they would lose

their seniority?

A. No, the orders I gave to Florence were to

call the people in accordance with the seniority

list and those that she could contact, to have them
report to ihe personnel office and then make con-

tact wdth me and I would tell them what their

position was. [140]

That there was a night shift and the reason why
and the duration because it has been our practice

in the past that our employees had a pretty good
idea of what the work was going to be and how
long it would last. Some of them like to

know that. [141]

GENERAL COUNSEL'S EXHIBIT No. 2-Uir

[Title of Board and Cause.]

NOTICE TO SHOW CAUSE

On December 9, 1953, California Date Growers

Association of Indio, California, filed a petition for

certification in the above-entitled matter pursuant

to Section 9 (a) of the National Labor Relations

Act.

Thereafter, on September 20, 1954, District #5,

United Packinghouse Workers of America, CIO,
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acting- for and on behalf of its Local No. 78, filed a

motion with the undersigned to correct name of the

Union by substituting the name ''United Packing-

house Workers of America, Local 78, CIO" in place

and stead of "L^nited Fresh Fruit & Vegetable

Workers LIU #78, CIO" in all docimients relating

to this proceeding. Copies of said motion were

served on all parties.

Notice Is Hereby Given that unless sufficient

cause to the contrary be shown in writing, filed

with the undersigned in Los Angeles, on or before

October 4, 1954, (with affidavit of due service of

copies upon the i)arties to this proceeding), the

imdersigned will grant the aforesaid motion by sub-

stituting the name "United Packinghouse Workers

of America, Local 78, CIO," in place and stead of

the name "United Fresh Fruit & Vegetable Work-

ers LIU #78, CIO," therein.

Dated, Los Angeles, California, September 22,

1954.

/g/ GEO. A. YAGER,
Acting Regional Director, National Labor Relations

Board, Twenty-First Region.

Admitted in evidence January 9, 1956.
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ORDER GRANTING MOTION

On September 22, 1954, the undersigned issued

a Notice to Show Cause why he should not grant

the Motion of District #5, United Packinghouse

Workers of America, CIO, acting for and on behalf

of its Local No. 78, requesting that its name be sub-

stituted in place and stead of "United Fresh Fruit

& Vegetable Workers, LIU #78, CIO" in all docu-

ments relating to this proceeding, and no response

having been filed thereto,

It Is Hereby Ordered that the said Motion be,

and it hereby is, gTanted ; and

It Is Further Ordered that the name ''United

Packinghouse Workers of America, Local 78, CIO"
be, and it hereby is, substituted for the name
''United Fresh Fruit & Vegetable Workers, LIU
#78, CIO" in the aforesaid proceedings wherever

it appears therein.

Dated at Los Angeles, California, this 4th day of

October, 1954.

/s/ GEO. A. YAGER,
Acting Regional Director, National Labor Relations

Board, Twenty-First Region.

Admitted in evidence January 9, 1956.
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GENERAL COUNSEL'S EXHIBIT No. 2-YY

[Title of Board and Cause.]

SUPPLEMENTAL REPORT
ON CHALLENGES

On March 24, 1954, the Regional Director issued

a Report on Challenges to the ballots of:

Carrillo, Manuela

Chester, Ellen

Dallosta, Lucretia

Fieber, Lillian

Elores, Florence

Gagnon, Anna

Quijadas, Lupe

Romero, Socorro

Ruby, Mayme
Skinner, Pauline

Warren, Beryl

White, Catherine

Thereafter the Employer filed objections to the Re-

port on Challenges asserting that the Regional Di-

rector erroneously resolved the challenges. As it

appeared that the objections to the Report on Chal-

lenges raised substantial and material issues, an

order directing a hearing on challenges was issued.

Pursuant thereto a hearing was held before George

H. O'Brien, Hearing Officer, on April 29, 1954.

During the hearing aU parties were given the op-

poi-tunity to examine and cross-examine witnesses

and to present other evidence relevant to the in-
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quiry. Thereafter, the Employer and the Petitioner

filed briefs with the undersigned uro-ino- their- re-

spective positions.

The undersigned has carefully considered all of

the evidence and the briefs of the parties. Upon
the entire record the undersigned makes the follow-

ing findings and determination

:

The Employer's operations are seasonal. Prior to

November, 1952, the Employer maintained a pri-

ority list of persons for employment in each season.

The names of competent employees of the previous

season comprised the list. They were offered employ-

ment during the new season. If an employee worked

on the night shift or had been willing to work short

wrecks or during the hot weather, he was given a

preferential place on the list. As a result he would

be called to work sooner at the beginning of the

next season, or he was retained longer at the end of

the season. In addition, employees by accepting such

work might secure the opportunity of receiving a

better job.

In November of 1952, pursuant to an agreement

with the petitioning Union, a seniority list was

established which governed employment. They were

called to work in the order in which their names

appeared on the list.

Around the first of December, 1953, a strike oc-

curred among the company's employees which ter-

minated on or about December 8, 1953, when most
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of the strikers unconditionally applied for rein-

statement. They did so by registering for employ-

ment with the Company.

Each of the persons listed above who had cast a

challenged ballot had status on the 1953 seniority

list. Each was a striker and each unconditionally

applied for reinstatement. At the time of the appli-

cation for reinstatement there was insufficient work

to permit recall of all the strikers. However, shortly

thereafter, the Company re-employed, from the

seniority list, seven to ten of the strikers for jobs

on the day shift.

On January 16, 1954, the Company inaugurated

a night shift which required the employment of

approximately 17 persons. The Company offered

this emplo^Tnent to the employees herein involved.

Each of them declined this offer of employment for

various personal reasons. Several of them asked

about the possibility of employment on the day shift

])ut were told no such emplojnnent was available.

Because of the refusal of these employees to accept

this night shift work, the Comj^any contends that

they have quit their employment and therefore were

not eligible to cast ballots during the election. The

Union, on the other hand, urges that employees

were merely declining night shift work, which dec-

lination did not affect their status.

The record reveals that each season employees

filled out new applications for employment. The

applications contained a question as to whether the
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employee is willing- to accept night shift work.

Many employees answer this question <'ither affirma-

tively or negatively, while others make no answer.

On the record as a whole, the undersigned finds that

each season at the beginning of the night shift

supervisors offered night shift employment to em-

ployees on their crews. Many of the employees re-

fused to accept work on the night shift. The
employees were free to reject work on the night

shift and were not penalized for such a rejection.

Prior to the establishment of the seniority list,

employees who accepted night work might have

received preference in employment during the next

season over those who had not done so, or they may
have secured promotions to higher paying classifi-

cations or they may otherwise have benefited, but

the evidence is clear that the employees who re-

jected night work suffered no loss of pay, declassi-

fications or other penalty for such refusal and were

not regarded as having quit. In addition, many of

the employees stated in their applications that they

would not accept night shift work. Because of their

statement, they were not deprived of opportunity to

work on the day shift.

The Agreement for Consent Election herein, ap-

proved February 5, 1954, makes provision for eligi-

bility of voters. It provides, in part:

"Those eligible to vote shall be persons who

were employed in the bargaining unit—during

the last complete payroll period in January,
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1954, and including all persons whose names

appear on the 1953 seniority list ; but excluding

any such persons who have been permanently

replaced and those employees who have quit or

been discharged for cause, and have not been

rehird or reinstated prior to the date of the

election.
'

'

The record as a whole discloses that the Company

does not claim that these employees were discharged

so as to result in excluding them from eligibility to

vote. The General Manager of the Company testi-

fied that the Company did not discharge them.

On the other hand, the Company takes the posi-

tion that by refusing to accept night work, these

employees "quit."

In view of past practices, custom and the intent

of the employees as revealed by the record as a

whole, the imdersigned can find no support for the

position of the Company.

The record does not reveal any word or act on

the part of any of these employees which establishes

an intent to resign from and abandon their employ-

ment status. Rather, the record reveals that while

rejecting the offer of night work some were simul-

taneously seeking day work.

The provisions of the Agreement for Consent

Election are controlling here. If the employees on

the seniority list neither were discharged nor quit,
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they are eligible to vote. They were not discharged.

They did not ''quit."

Likewise, the undersigned finds no merit to the

Company's contention that employees Mayme Ruby
and Lupe Quijadas severed their employment since

they did not report for work because of illness.

They had failed to obtain leaves of absence. Neither

of these employees was ever told that she was dis-

charged. The record reveals no credible evidence

that emploj^ees while laid off, with no real expecta-

tion of being recalled for a period of six or more

months, are required to obtain leaves of absence or

sick leave during such lay-off period.

Ruby began working for the Company in 1943.

She was w^orking when the strike began and went

out on strike. After the termination of the strike

she signed the availability list. Later, when called

from the Company's office to return to work, she

told them she w^as sick and not able to work. When
she called back later and said she wanted to return

to work, they told her not that she was discharged

or had quit but that they then had no place for her.

Quijadas had worked for the Company 3 years.

She went out on strike and, when it was terminated,

signed the availability list. She, too, was ill when

called to return to work. She told the Company she

w^as under the doctor's care when requested to

return to work.

The record as a whole reveals nothing in either

the words or conduct of these employees or of the
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Company which would substantiate a finding that

either of these employees quit or was discharged.

It is the finding- of the undersigned that the exi-

dence, when considered as a whole, establishes that

all of these employees were elisrible to vote in the

Februaiy 18, 1954, election, under the terms of the

Agreement for Consent Election.

The undersigned oAcrrules the challenges to the

ballots of these 12 employees and directs that they

be opened and counted, at the Twenty-First Re-

gional Office of the National Labor Relations Board,

111 AVest Seventh Street, Los Angeles 14, Cali-

fornia, Monday, October 11, 1954, at 2:00 p.m.

Dated at Los Angeles, California, this 5th day of

October, 1954.

/s/ GEO. A. YAGER,
Acting Regional Director, National Labor Relations

Board, Twenty-First Region.

Admitted in evidence January 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 2-ZZ

October 5, 1954

PRospect 4711, Sta. 838

Mr. John D. Babbage,

Best, Best & Krieger,

Evans Bldg.,

Rivei-side, California.
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Re: California Date Growers Association,

Case No. 21-RM-280

Dear Mr, Babbage

:

A conference is scheduled to be held in this office

at 2:00 p.m., October 11, 1954, for the purpose of

opening and counting the ballots of those persons

found to be eligible by the Regional Director. I

trust that this time is convenient to you.

We are sending a copy of this letter to the peti-

tioning imion to serve as its invitation to attend

the conference.

Very truly yours,

IRVING HELBLING,
Field Examiner.

cc: United Packinghouse Workers of

America, CIO,

1019 So. Grand Avenue,

Los Angeles, California.

California Date Growers Association,

Corner Highway 99 and King Street,

Indio, California.

IH/ehm

Admitted in evidence January 9, 1956. '
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October 8, 1954

PRospect 4711, Sta. 838

Mr. John D. Babbage,

Best, Best & Krieger,

Evans Bldg.,

Riverside, California.

Re : California Date Growers Association,

Case No. 21-RM-280

Dear Mr. Babbage

:

In accordance with our telephone conversation of

yesterday, the conference scheduled in this matter

has been postponed until 2:00 p.m. Tuesday, Octo-

ber 19, 1954.

Very truly yours,

IRVING HELBLING,
Field Examiner.

cc: California Date Growers Ass'n.,

Corner Highway 99 and King Street,

Indio, California.

United Packinghouse Workers of

America, CIO,

1019 So. Grand Avenue,

Los Angeles, California.

IH/ehm

Admitted in evidence January 9, 1956.
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Best, Best & Krieger

Attorneys at Law
Evans Biiildine:

Riverside, California

Telephone 598

October 13, 1954.

Special Delivery

Mr. Ir^dng Helbling, Field Examiner,

National Labor Relations Board,

111 West 7th Street,

Los Angeles 14, California.

Re : California Date Growers Association,

Case No. 21-RM-280

Dear Mr. Helbling:

Since my conversation by telephone with you last

week in which we arranged for a continuance to

October 11, 1954, for the purpose of opening and

counting the ballots, I have been advised that the

employer desires to raise a formal objection as to

the Regional Director's decision with respect to the

12 challenges which have heretofore been consid-

ered.

I have explained to the employer that this action

by the Regional Director is discretionary and that

in my present opinion no direct appeal can be made

to the Board in Washington or to the courts. The
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question arises, however, as to the status of the

employer in the event some statement of his posi-

tion is not made of record prior to the counting of

the ballots. I tried to reach you by telephone today

to discuss this subject, but am writing- you this

letter in order that you may give it some considera-

tion so that we may discuss it by phone at an early

opportunity.

If the Union's representative would have no par-

ticular objection, I would like to have another week

to work out this problem with the employer for the

counting of the ballots and I am hopeful that that

might be arranged.

Thanking you for your co-operation, I remain.

Very truly yours,

/s/ J. D. BABBAGE.
JDBiab

cc : Calif. Date Growers Assn.

Admitted in evidence January 9, 1956.



Calif. Date Growers Association 211

GENERAL COUNSEL'S EXHIBIT No. 2-CCC

PRospect 4711

Ext. 838

October 14, 1954.

John D. Babbage, Esquire,

Best, Best & Krieger,

Attorneys at Law,

Evans Building,

Riverside, California.

Re : California Date Growers Association

Case No. 21-RM-280

Dear Mr. Babbage:

I have discussed with Acting Regional Director

Yager your letter of October 13, 1954, in regard to

a further postponement of the ballot count in this

matter.

As you know, the consent election agreement pro-

vides that the Regional Director's findings on chal-

lenges and objections shall be final and binding and

all the precedents in regard to this question have

been to sustain this position miless the Regional

Director acts in a capricious manner.

The Union is urging a speedy resolution of the

situation and as it has been pending for a great

length of time, and particularly in view of the con-

tinuance already granted you, Mr. Yager feels that
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any further request for a continuance must be

denied.

As you know, I will not be in town on October

19. Mr. Carl Abrams of this office will conduct the

conference scheduled for 2:00 p.m. on that day.

Very truly yours,

IRVING HELBLING,
Field Examiner.

cc: California Date Growers Ass'n.,

Corner Highway 99 and King St.,

Indio, California.

Arthur Morrison, Director,

United Packinghouse Workers of

America, CIO,

1010 South Grand Avenue,

Los Angeles, California.

IH:plk

Admitted in evidence January 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 2-DDD

Best, Best & Krieger

Attorneys at Law
Evans Building

Riverside, California

Telephone 598

October 19, 1954.
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Mr. George A. Yager,

Acting Regional Director,

National Labor Relations Board,

111 West 7th Street,

Los Angeles 14, California.

Attention : Mr. Irving Helbling, Field Examiner.

In re : Calif. Date Growers Assn.,

Case No. 21-RM-280

Dear Sir:

This will acknowledge your letter of October 14,

1954.

Please be advised that on behalf of the California

Date Growers Association we object to the findings

on challenges. The appearance by a representative

of the employer at your offices on October 19, 1954,

at 2:00 p.m. pursuant to your order that the chal-

lenged ballots shall be opened and counted should

not be regarded as a waiver by the employer of the

employer's objections to the challenges.

Very truly yours,

/s/ J. D. BABBAGE.
JDB:ab

Admitted in evidence January 9, 1956.
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GENERAL COUNSEL'S EXHIBIT No. 2-EEE

United States of America

National Labor Relations Board

Case No. 21-RM-280

In the Matter of

CALIFORNIA DATE GROWERS ASS'N
(Employer and Petitioner.)

and

UNITED PACKINGHOUSE WORKERS
OF AMERICA, CIO

(Union.)

Date Issued October 19, 1954

Type of election: Consent.

REVISED TALLY OF BALLOTS
(Comiting- of Challenged Ballots)

The undersigned agent of the Regional Director

certifies that the results of coimting the challenged

ballots directed to be counted by the Regional Di-

rector on October 5, 1954, and the addition of these

ballots to the original Tallj^ of Ballots, executed on

February 18, 1954, were as follows

:

Original Challenged Final
Tally Counted Tally

Approximate number of eligible

voters 182

A^oid ballots

Votes cast for: United Packing-

house Workers of America, CIO 69 13 82

Votes cast against participating

labor organization 70 8 78

Valid votes counted 139 21 160

s/FCB

Unopened challenged ballots 65 s/CA
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A majority of the 160 valid votes has been cast

for United Packinghouse Workers of America,

CIO.

For the Regional Director,

/s/ CARL ABRAMS,

/s/ FLOYD C. BREWER.

The undersigned acted as authorized observers in

the counting- and tabulating of ballots indicated

above. We hereby certify that this counting and

tabulating, and the compilation of the final tally,

were fairly and accurately done, and that the results

were as indicated above. We also acknowledge serv-

ice of this Tally.

For California Date Growers Association.

10-19-54 Copy forwarded to Company by registered

mail.

10-19-54 Copy forwarded to Best, Best & Krieger,

Attorneys for Company, by ordinary mail.

For UNITED PACKINGHOUSE WORKERS OP
AMERICA, CIO.

/s/ JOHN elANOSCO.

Admitted in evidence January 9, 1956. f
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GENERAL COUNSEL'S EXHIBIT No. 2-GGG
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United States of America

National Labor Relations Board

Case No. 21-RM-280

In the Matter of

CALIFORNIA DATE GROAVERS ASSOCIA-
TION

(Employer and Petitioner.)

and

UNITED PACKINGHOUSE WORKERS OF
AMERICA, LOCAL 78, CIO

(Union.)

CERTIFICATION OF REPRESENTATIVES

Pursuant to the terms and provisions of the

A^^eement for Consent Election entered into by

and between the parties in the above-entitled mat-

ter, the undersigned Regional Director of the Na-

tional Labor Relations Board conducted an election

by secret ballot as therein provided. No objections

were filed to the Tally of Ballots furnished to the

parties, or to the conduct of the election.

Pursuant to authority vested in the undersigned

by the Agreement for Consent Election and by the

National Labor Relations Board, it is hereby certi-

fied that a majority of the valid ballots has been

cast for United Packinghouse Workers of America,

Local 78, CIO, and that pursuant to Section 9 (a)

of the National Labor Relations Act said organiza-

tion is the exclusive representative of all the em-
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ployees in the unit defined in the Agreement for

Consent Election for the purposes of collective bar-

gaining in respect to rates of pay, wages, hours of

employment, and other conditions of employment.

Signed at Los Angeles, California, on the 21st day

of October, 1954.

On behalf of

NATIONAL LABOR RELA-
TIONS BOARD,

/s/ GEO. A. YAGER,
Acting Regional Director for Twenty-First Region

National Labor Relations Board.

Admitted in evidence January 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 2-HHH

Best, Best & Krieger

Attorneys at Law
Evans Building

Riverside, California

Telephone 598

October 25, 1954.

Mr. George A. Yager,

Acting Regional Director,

National Labor Relations Board,

111 West Seventh Street,

Los Angeles 14, California.

Re: Objections to revised tally of ballots,

California Date Growers Assn., Em-
ployer; United Packinghouse Workers

of America, (Union)

.
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Dear Mr. Yager:

I enclose herewith four copies of "Objections to

Conduct Affecting the Results of the Election" in

the above-captioned case.

Your record Avill show that a revised tally was

issued on October 19, 1954. No person representing

the California Date Growers Association was pres-

ent at the counting, tabulating and compilation of

the ballots, although Mr. James Wright, General

Manager of the California Date Growers Associa-

tion, was present in the reception room before the

time set for the counting of the ballots and during

the entire period that the ballots were being

coimted.

Your file will also reflect that the certification of

representatives was sent out by your office on the

21st day of October, 1954, only two days after the

revised tally was issued. I know of no rule or regu-

lation of the National Labor Relations Board pro-

viding for certification of representatives within a

two day period after the issuance of a revised tally

of ballots.

Very truly yours,

/s/ J. D. BABBAGE.
JDBtab
End.

Admitted in evidence January 9, 1956.



CcHif. Date Growers Afisociation 219

GENERAL COUNSEL'S EXHIBIT No. 2-ITI

[Title of Board and Cause.]

OBJECTIONS TO CONDUCT AFFECTING
RESULTS OF ELECTION

The California Date Growers Association, Em-
ployer and Petitioner, objects to conduct affecting

the results of an election for the following- reasons:

1. The time set by the Regional Director for the

])allot count was 2:00 p.m., October 19, 1954. At that

time Mr. James Wright, General Manager of the

California Date Growers Association, was present

at the reception desk at the Regional Office of the

National Labor Relations Board; notwithstanding

the presence of Mr. James Wright at said office, the

counting, tabulating and compilation of the ballots

in the above-captioned matter was performed by

one or more Field Examiners of the National Labor

Relations Board, and John Janosco, representing

the United Packinghouse Workers of America,

CIO, and no one was present representing the Em-
ployer.

2. The revised tally of ballots was not served on

the Employer until October 20, 1954, yet on October

21, 1954, a certification of representatives was issued

by the Regional Director for the Twenty-first Re-

gion of the National Labor Relations Board pur-

suant to the revised tally hereinabove mentioned.

Wherefore, Employer objects to conduct affecting

the results of the election on the grounds that said
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Employer was not represonted at the counting', tabu-

lating and compilation of the ballots; that said Em-
ployer was not represented because of the failure

of the National Labor Relations Board, its agents

and employees, to admit the representative of the

Employer to the room where the ballot counting

was being handled or to notify him that such ballot

counting was going to take place; that said failure

to so notify the said representative of the Employer

was arbitrary, capricious and unreasonable.

BEST, BEST & KRIEGER,

By /s/ J. D. BABBAGE.
Attorneys for Employer and

Petitioner.

Admitted in evidence January 9, 1956.

GENERAL COUNSEL'S EXHIBIT No. 2-JJJ

PRospect 4711

October 27, 1954.

Best, Best & Krieger, Esquires,

Evans Building,

Riverside, California.

Att : John D. Babbage, Esquire.

Re : California Date Growei-s Association,

Case No. 21-RM-280
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General Counsel's Exhibit No. 2-JJJ— (ContiinuMl)

Gentlemen

:

This will acknowledge your letter of October 25,

together with four copies of a document entitled

''Objections to Conduct Affecting the Results of the

Election."

For your information, there is no provision in

either a consent election agreement or the Board's

Rules and Regulations for the filing of a document
of this nature after the issuance of a Revised Tally

of Ballots. All the issues relating to the challenged

ballots, the counting of which made necessary the

issuance of the Revised Tally of Ballots, were

finally resolved by our issuance of the Supplemental

Report on Challenges in this matter on October 5,

1954. It is standard practice, where challenges are

overruled in sufficient munber to make their count

necessary, for the Regional Director to set a time

and place and notify the parties thereof. At tlu^

time of the count, a Revised Tally of Ballots is

prepared and served on the parties. In consent

cases, the appropriate certification may be issued

immediately.

As to the failure of you or your client to be

present at the time the ballots were counted, you

will recall that the Supplemental Report on Chal-

lenges designated October 11, 1954, at 2:00 p.m. at

this office as the time and place for the counting of

these ballots. Subsequently, on October 13, 1954, you

requested an additional vreek before the count was

made. On October 14, Field Examiner Helbling ad-
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General Counsers Exhibit No. 2-JJJ— (Continued)

dressed a letter to you in which he indicated, among

other things, that the count of the challenged bal-

lots would be put over until 2:00 p.m., Octol>er 19,

3954, at this office. He also pointed out that Field

Examiner Carl Abrams would, in his absence, con-

duct the conference. On October 19, you addressed

a letter to me, in which you stated, in part, that the

appearance by a representative of the Employer at

our offices on October 19, 1954, at 2 :00 p.m., pursu-

ant to our order that the challenged ballots be

opened and counted, should not be regarded as a

waiver by the Employer of his objections to the

challenges.

From the j^ersonnel in this office who were involved

in the matter, I learned that the union representative

arrived at approximately 1 :50 p.m. to be present for

the purpose of observing the count ; that at approxi-

mately 2 :05 p.m., Mr. Abrams asked the union repre-

sentative to agree to a delay until 2 :15 p.m., with the

understanding that, if at that time no representative

of the Company had appeared, the ballots would be

opened. The union representative agreed to this. At

2 :15 p.m., no person had appeared and asked for Mr.

Abrams or identified himself in connection with this

case. Mr. Abrams then inquired at the reception

desk for you and was advised that you had not yet

arrived. Tt appears that a gentleman did appear at

the reception desk at approximately 1:45 p.m. and

informed the receptionist that he was to meet you

here. He inquired if you had arrived and was ad-
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General Coimsers Exhibit No. 2-JJJ— (CoiitiinuMl)

vised that you had not. He did not state to our re-

ceptionist his name or that it was a Labor Board
matter with respect to wliich he was meeting you
here. Mr. Abrams, upon being informed by the re-

ceptionist that you were not here, asked a second

Field Examiner to witness the opening- and coiuiting

of the ballots, which was then done in your absence.

It appears that, shortly after 2:30 p.m., you ap-

peared and were informed by the receptionist that

there was a gentleman waiting for you ; that you, to-

gether with the other person, presmnably Mr.

Wright of the Company, then walked out of the

office. In the interim, Mr. Abrams completed the

count. Upon being advised by the receptionist that

you had just arrived and stepped out with someone,

Mr. Abrams, upon your return, explained to you the

above facts and displayed the ballots to you as well

as the tallies.

It is my position that this office did everything

possible to suit your convenience in connection

with the counting of the challenged ballots and the

issuance of the revised tally. It is regretta])le that

the gentlemen representing the Company did not

identify himself further than to state that he was

awaiting your arrival. I think you will appreciate

that our receptionist could not be expected to know

whom either you or the unidentified gentleman

wanted to see unless you asked for the staff member

by name or identified the case with respect to which

you were present. We, of course, regret that it was

necessary to count these ballots in your absences
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General Counsers Exhibit No. 2-JJJ— (Continued)

However, under the circumstances, I do not believe

that it can be said that any of our personnel acted

in an arbitrary manner.

Very truly yours,

GEORGE A. YAGER,
Acting Regional Director.

GAY:md

Admitted in evidence January 9, 1956.

FLORENCE E. HAWKINS
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and

testified as follows:

Direct Examination

By Mr. O'Brien:
* * *

Q. By whom are you employed?

A. California Date Growers Association.

Q. In what capacity?

A. In charge of the payroll and personnel de-

partment.

Q. How long have you held that position?

A. For about two years.

Q. Now, "about" could be important in this.

Did you assiune [15] those duties before the date

packing season began in xYugust of 1953?

A. Yes.
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(Testimony of Florence E. Hawkins.)

Q. Do you recall how long before?

A. Well, the reason

Trial Examiner: Just take your time. Give it

whatever thought you need to in order to answer.

The Witness: Well, actually, I believe I as-

sumed those duties about the beginning of the sea-

son in '53.

Q. (By Mr. O'Brien) : Had you worked for the

Association before that time ? A. Yes.

Q. Approximately how long liave you worked
for the Association? A. Three years.

Q. And what were your duties prior to August

of 1953?

A. I was distribution clerk. I guess that is the

closest. You can call it that.

Q. Can you tell us what your duties were as dis-

tribution clerk?

A. Well, primarily I was hired to recap the pay-

roll cards and enter and recap packing reports and

tie them together as to the total packing

Q. In other words, you were hired to straighten

out the records ? A. Keep track of them. [16]

Q. Coming back to August of 1953, who was your

immediate superior at that time?

A. Mrs. Yowell.

Q. What was her title?

A. She was office manager.

Q. Is she any relation to Mr. Yowell?

A. She is his wife.

Q. And Mr. Yowell—what is his position?

A. Plant superintendent.



226 National Labor Relations Board vs.

(Testimony of Florence E. Hawkins.)

Q. Has been for a great many years, has he not?

A. T think so.

Q. And to whom was Mrs. Yowell responsible?

A. Mr. Wright, I would say.

Q. That is Mr. Wright sitting over here?

A. Yes, sir.

Q. What is his title ? A. General manager.

Q. In August of 1953, did you have anything to

do with recalling workers for the begining of the

date season? A. Yes.

Q. Did you receive instructions from someone as

to what you should do? A. Yes.

Q. From whom? A. Mr. Yowell. [17]

Q. From Mr. Yowell. What were his instruc-

tions?

A. Well, I can't say when we started taking ap-

plications, but we start taking applications first, and

then when they are ready to start operation. T am
given instructions to call in employees as they are

needed. We have a new application every year. I

mean we don't go by the supposition that once a

])erson has worked there that we just automatically

use that. We have a new application from our em-

ployees every year.

Q. Well, there is always a period in the summer

when—at least, during the three years you have been

there, the three summers you have been there, there

has been a period when there was no date packing

going on? A. Tittle or none.

Q, So when em])loyees are laid off in the spring'.
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(Testimony of Florence E. Hawkins.)

so far as you know, they are not given any specific

instructions as to when they can report in the fall ?

A. No.

Q. Now, the reason I am asking you to concen-

trate, if you can, on the fall of 1953, is because the

fall of 1953, '54 and '55, may be different, and if

there are any differences, w^e want to know what

they are. Since '53, was the first time that you had

anything- to do with it, it should be fairly clear in

your mind. Do you follow me? A. Yes, sir.

Q. Then, sometime in 1953, did you do anything

about [18] inviting applications to work^

A. Yes. We sent out a letter advising them ap-

proximately Avhen we were going to start operation

and scheduling a time when we would like them to

come in to put in their applications.

Q. Were those individual letters?

A. Well, they were form letters and sent out

individually.

Q. It was a form letter? A. Yes.

Q. And they were mailed to individuals?

A. Yes, sir.

Q. How did you select the names of the people

who would get those letters?

A. I went down the list, the seniority list we had.

Q. You had a seniority list? A. Yes, sir.

Q. Had you prepared the seniority list yourself?

A. Yes, I did.

Q. I show you a document which has been filed

as General Counsel's Exhibit 2-0. Now, that is the

document Avhich was used as a portion of the voting



^»*<

* ^
IBL

A. Wi^ siEL I ^hl\ lauvr v:!&h:^»: zau ^ xm

.jv^l



e^&LUMe



228 National Labor Relations Board vs.

(Testimony of Florence E. Hawkins.)

list in the last consent election. These little penciled

check marks indicate that the individual voted, and

I am not sure what the red check marks indicate,

but aside from these penciled check marks and these

red check marks, is the balance of that your typing ?

A. Looks like it might be. [19]

Q. Is that the seniority list which you used when

you sent out letters to employees in September or

August, of 1953?

A. Well, sir, I don't know whether that is the

specific list, but it probably contains the names that

were on the list that I used.

Q. That is, you think this list was copied from

the list which you used in August or September?

A. Probably, yes, sir.

Q. Would you have that original list available

anywhere, or would it be something that has been

destroyed? A. No, I would have to check.

Q. Anyway, your ])resent recollection is that this

General Counsel's Exhibit 2-0 was prepared from a

different list? A. Yes, sir.

Q. Now, in preparing the original seniority list,

what source material did you use?

A. I used all their folders and all the informa-

tion I could find on their employment records

with us.

Q. Did that mean that you sent out a letter to

everyone who had ever worked for the Association ?

A. No, sir. I thought you asked me how T com-

piled the list.
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Q. I see. What basis for your selection did you

use for putting names on the list?

A. In accordance with the—the list that I am
referring- to is the first seniority list I guess that we
had under the [20] union contract. I compiled it,

and, as I say, to ascertain who belonged on it accord-

ing to the agreement, and so forth, that was in the

contract. That is when I went by their records. That

was made up in November of '52, I believe, then

that was used as our list of employees, so I used that

when I sent out the notices to the people the follow-

ing fall.

Q. Did you use the November, 1952, list—did

you send out notices to everyone whose name was

on that %

A. Providing they had not quit in the meantime.

Q. Let's see if I get this straight. What you did,

you took the November, 1952, list which you had pre-

l)ared—you prepared the November, 1952, list?

A. Yes, sir.

Q. You took that, and then as you came to a

name on that list, you saw whether or not they had

quit?

A. I tried to keep the list up to date as to those

who were no longer there. Also, there were additions

made. If they had worked 12 weeks in that season,

they were added to the original list.

Q. This list wasn't any static thing, then? It

was something

A. It was—I understood that it was to be kept

up to date.



230 Xational Labor Relatimis Board vs.

(Testimony of Florence E. Hawkins.)

Q. Do you know whether any seniority list was

ever posted in the packing shed ?

A. Yes, sir. A copy of that list was posted. [21]

Q. Do you know whether it was in November

—

strike that. Do you know whether it was the No-

vember, 1952, list or this list which was used at the

election? A. It would have been the '52 list.

Q. Do \^ou know during- what period of time that

was posted?

A. Well, it was posted as soon after as I had

completed it, a copy was posted. How long it was up

there, I don't know. I mean I have no—it possibly

could still be up there.

Q. That is, it was posted some time in November

of 1952?

Trial Examiner: 1952?

The Witness : Yes.

Mr. O'Brien: Yes. That date is right.

Q. (By Mr. O'Brien): Then you had one copy

in your own office in which you made changes, but

do you know of an}' changes that were made on the

posted seniority list?

A. Yes, sir. I tried to keep those up to date, also.

Q. Do you know when operations stopped in the

spring of 1953? A. No, sir, I don't.

Q. Well, whenever it was, the people whose

names still appeared on this posted seniority list in

the spring of 1953, would be the ones that received

letters in the fall of 1953, when you started opera-

tions? A. That's right.

Q. There might have been some mistake, but that
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was your aim ? A. Yes, sir. [22]

Q. Did you send letters to anyone else besides

the corrected seniority list?

A. Well, until the season was over, I didn't know
until I had figured back how many had acquired the

12 weeks which constituted seniority, so I sent to

those also, but I doubt that they were on the list

out in the plant at that time.

* * *

Q. (By Mr. O'Brien): Then your aim in Au-

gust, or September, of 1953, was to send an indi-

vidual letter to every pei^son whose name appeared

on the seniority—posted seniority list, and [23] also

to persons whose names did not appear on the posted

list but had worked long enough during the—had

w^orked a specific number of weeks during the '52-

'53 season? A. That is right.

Q. My next question was whether that exhausted

the names of people who received special letters

from you in '53 ?

A. May I say I don't remember whether—I can't

remember at this time whether I then sent these

notices to those who I had listed working that hadn't

worked the required 12 weeks or not, I'm not sure

now whether I did or not.

Q. Well, at any rate, as far as the people to

whom you sent letters, were there enough of them;

to keep your date operation going, or did you need

additional employees?

A. I needed additional ones.
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Q. And how did you go about getting them?

A. Well, once it is known that we are taking

applications, then people come in and put in their

applications, so I usually have a backlog of api plica-

tions, and then when I have exhausted the list for

calling them in, I call in all these people who are

not on our list.

Q. I think you said you required a new applica-

tion every fall? A. Yes.

Q. From each person. And that would be true

even though this same person had been working year

after year for 10 or 15 years ? [24]

A. That is correct. [25]

* -x- *

Q. Did you start a night shift in October of

1953, do you happen to recall ? [26]

A. Since we started the night shift every year

I have been there, I rather imagine we did.

Q. Well, the date isn't too important, but I won-

dered if you recalled anything of the circumstances

of starting a night shift before the strike in 1953?

A. Well, the usual procedure when we were going

to start a night shifty I was notified that we would

be starting on such and such a date and to count on

having so many people in on that particular date.

Q. Those instructions came from Mr. Yowell?

A. Yes, sir.

Q. And how did you go about staffing the night

shift?

A . Well, T usually check tho applications of those
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who requested night work only. Some applications

they couldn't work days. So I usually specified on

the back that they wanted night work only, so I took

those first to determine how many I had of those and

how many were still available for work and would

work, and then I took all the rc^st of them and just

tried from there.

Q. Were those applications of people who were

working days at the time?

A. No. I am speaking specifically of those who
weren't at that time employed at California Date

Growers.

Q. Assuming that this night shift—that there

was a night shift in the fall of 1953, before the

strike started, and [27] assuming that it happened in

October, you don't think that you offered night work

to any of the day workers at that time ?

A. The procedure at California Date is : That is

deteimined in the back in the packing department,

then I am informed as to the difference required to

make up that shift. In calling in people—any trans-

fer that is made for people who are switching from

days to nights is done in the plant, and then I am
notified of the additional people we need.

Q. So there may have been some changes made

by Mr. Yowell out in the plant, and he tells you

for your bookkeeping purposes that they have

changed from one shift to another?

A. That's right.

Q. But as far as your getting new employees is
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concerned, he just tells you the number of packers

he wants, or graders

A. That means in addition to the ones who were

currently working.

Q. And for that you looked only to applications

filed during the current season of people who were

not then working? A. That's right.

Q. Did the plant operate during the strike f

A. Yes, sir.

Q. Were grading operations conducted during

the strike? A. Yes, sir.

Q. Packing operations? A. Yes, sir. [28]

Q. Was there any operation that was completely

suspended during the strike, that you know of?

A. I don't remember that there was.

Q. And during the strike did you make any

effort to secure replacements for the strikers ?

A. Yes, sir.

Q. What effort did you make, or what did

you do ?

A. Took applications for peo])le coming in ask-

ing for work.

Q. Did you go back over the applications which

you had on file? A. I don't remember.

Q. But you received applications for new em- i

ployment? A. Yes.

Q. And you put these people to work? i

A. Yes, sir.

Q. Do you know of anything of a newspaper ad

that was placed in the paper during that strike offer-

ing employment to strikers? A. No, I don't.

I
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Q. Were you present when a group of strikei-s

returned to work with their representatives, Mr.

Smith and Mr. Moorehead?

A. When they came in to sign availability for

work.

Q. That is what I think I have in mind. I'm not

sure. I wasn't there. A. Yes. I was. [29]

Q. Well, you tell us about it, this availability for

work.

A. Well, we understood that they were coming

in to sign up that they were ready to go back to

work, and we had a list, just a sheet of paper, and

they came up to the mndow and signed their names.

That was all there was to it.

Q. Was it a single sheet of paper?

A. Well

Q. What I mean is

A. Yes. It was just a lined list, and they just

signed on the line that they were available.

Q. It wasn't a new application, then?

A. No. It was just a list.

Q. Have you made any further use of that list?

A. No, sir.

Q. Did anyone tell you to have these people come

and sign the list, or did they just appear there and

want to sign and you let them sign ?

A. No. They had—Mr, Moorehead was with them

and someone else.

Q. There was a Mr. Smith representing the union

there.
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A. They more or less ushered them up to the win-

dow, and that is just the way it was handled, and

then I saw that each one signed, and that's about

all there was to it.

Q. Had you had any instructions from Mr.

Wright about how to handle that? [30]

A. No, not that I recall. I was just told that they

were coming in to sign up for work. I don't recall

any specific

Q. And you didn't hear any conversation that

Mr. Wright might have had with Mr. Moorehead or

Mr. Smith? A. No.

Q. Have you had any occasion to look at that

—

did you call it an availability list?

A. You might call it that. They signed up that

they were now available for work. No, T didn't.

Q. Have you looked at it from that day to this?

A. I don't remember.

Q. At least, you didn't use it in recalling any

people to work after that date ? A. No.

Q. Now, after these people came in and signed

this list, did Mr. Yowell or Mr. Wright tell you that

they'd need some more packers oi- graders?

A. Yes. We needed the graders first, and—T for-

get—around December 10th, somewhere along in

there, I think that we needed some graders.

Q. By the way, I have been assimaing that it was

on December the 8th, when this group of employees

came up to your window and signed the list and said

they were available for work. [31]

A. That sounds about the date.
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Q. And you also needed a couple of laborers

about that time, too, didn't you? I will dig out an-

other report for you in just a minute.

A. Well, sir, we had ])een hiring laborers right

along.

Q. Anyway, when you needed graders, how did

you obtain them?

A. Took the list and went right down the list.

Q. By the list, 3^ou mean
A. I am speaking of my '52 seniority list.

Q. I am wondering whether you were using that

list, or whether you were using this list that was

used at the election.

A. As I say, not being able to compare this with

the other, I can't say for sure, but I used the sen-

iority list that was made up in '52.

Q. And I think every grader to whom you offered

a position accepted immediately, is that correct?

A. Yes. [32]
* ¥r ¥r

Q. (By Mr. O'Brien): Miss Hawkins, I show

you Greneral Counsel's Exhibit 3, for which I thank

you very kindly. I believe you typed that.

A. Yes, sir.

Mr. O'Brien: It is a tremendous job and a beau-

tiful job, Mr. Examiner.

Q. (By Mr. O'Brien) : Does that indicate the

date of hire of everyone who worked during the

1952-1953 date season—I beg your pardon—1953-

1954 date season?

A. T would say yes, that covers them. [35]
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Q. Even though they worked only one day, their

name would still appear on that list?

A. I would say that everybody—that looks like

a complete list.

Q. And in the first column where you say '52- '53

seniority list, date of seniority, does that indicate

the original date that the individual went to work

for the company?

A. It indicates what was set up on that original

seniority list as their date of seniority.

Q. That is something you hope to get in Indio

tonight and

A. Would you like me to qualify that statement

or explain a little further?

Q. Yes, if you would.

A. Due to the 12-week deal in the contract, per-

haps they had worked for us pre^dously, but there

was a break, which meant that their seniority started

as of this date.

Q. So some of these people may actually have

worked many more seasons than would appear from

this seniority date? A. That's correct.

Q. And some of these people here who have no

seniority date may also have worked for the com-

pany in previous seasons? A. Yes.

Q. And everyone on General Counsel's Exhibit

3, filled out a new application in the spring?

A. Yes—in the fall. [36]

Q. Tn the fall, rather. I'm sorry.

A. Yes, sir.

Q. On page 1, toward the bottom, you will see
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the name of Geneva Mae Nard. A. Yes.

Q. And opposite her there are two little star

marks indicating that she returned to work after

the strike. Is that what it indicates?

A. I forget what month—yes.

* * *

Q. (By Mr. O'Brien) : Anyway, Miss Hawkins,

from other records which you submitted, I believe

that the double star should appear opposite the name
of Lourie Jaramillo rather than Geneva Mae Nard,

and I would like to have you check that.

A. Yes, sir.

Q. Aside from that, all of your figures and list

check [37] perfectly as closely as I can determine.

Then this same Exhibit, General Counsel's 3, in-

dicates that at a somewhat later time, certain pack-

ers were recalled to work? A. Yes, sir.

Q. Will you describe first of all how the request

for packers was given to you?

A. Mr. Yowell came in and told me that w^e were

going to start the night shift, and we would need

the crew to do it, and told me to call them in, so I

used the original '52- '53 list and started at the top

and went down.

Q. That is the original list which you will bring

back tomorrow? A. Yes, sir.

Q. Thank you. Now, as you came to the first

name—I think you can determine by looking at

either General Counsel's Exhibit 3, or at the list

that was used at the election what the first name of

the packer would be that you called.
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A. It would be Mayme Ruby.

Q. And she indicated that she was mlling to come

in and work, and so "After the strike" and 'Man-

uary 18th," indicates that she came in to work after

the strike, is that right, the date she came to work?

A. No. That indicates refusal to accept employ-

ment on the night shift. That is a refusal. [38]

Q. She said no, she couldn't come in?

A. Yes.

Q. Mayme Ruby was the first. Then Kathryn

White, and you got the same answer from her ?

A. Let me clarify this. Mayme Ruby is Kathryn

White's mother and when I called—she lives with

Kathryn—and when I called, I got Kathryn and

talked to her first and asked about Mayme at the

same time, so actually I never did talk personally

to Mayme Ruby. Kathryn told me—they live at the

same place—and she refused for her mother as well

as for herself.

Q. And you had this original seniority list be-

fore you, and after you completed that call did you

make a little notation on it?

A. Yes—or I didn't make it on the list, no. I

copied off the names on a separate list and made the

notations. I didn't copy on the original seniority

list, no. I didn't make a notation.

Q. T show you General Counsel's Exhibit 2-0

again ; opposite the name of Mayme Ruby, you have

in parentheses "Refused work," and "Kathryn

White, refused work." Bid you type tliat in?
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A. When this list was made up, yes.

Q. And that is what you are referring to that

is the result of this telephone conversation 1 [39]

A. That is right.

Q. Do you happen to have the original notes of

these telephone conversations?

A. I would have to check my records.

Q. But, at least, the notations that you have on

General Counsel's Exhibit 2-0 were taken from
those original notes? A. That's right. [40]

* * -x-

Q. (By Mr. O'Brien) : I think the exhibit will

also show that you recalled, I believe, three labor-

ers? A. Men.

Q. Men, yes. Did you have any conversation with

any of the men when you called them back to work ?

Mr. Babbage: Just a moment. I would like to

object again. I think that the nature of the question

that the exhibit shows something or other is not a

proper question. It is too general. I have no way of

knowing what men he is talking about, and I would

object to the question on the ground that it is not

clear.

Q. (By Mr. O'Brien) : Suppose I call your at-

tention to Mr. [47] Luis Luna, seniority list No. 1.

Did you call him back to work after the strike?

A. Yes.

Q. Did you have any conversation with him

when you called him back to work?

A. Other than I told him we would like him to

come to work at such and such a time.
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Q. Did you have any conversation with A. Fran-

cisco Luna? A. No.

Q. Or with Luis Bautista? A. No.

Q. With regard to the graders who returned to

work about December IQth, according to your chart,

which is General Counsel's Exhibit 3, do you recall

any conversation with LaVerda Miller?

A. No, I don't.

Q. Or Bonnie Johnson? A. No.

Q. Or Florence Schults? A. No, sir.

Q. Pearl Johnson? A. No, sir.

Q. Or Carmen Sandoval? A. No, sir.

Q. Or Nevay Carter? [48] A. No, sir.

Q. Or Mildred Moore? A. No, sir.

Q. Or Edith Wyrick? A. No, sir.

Q. Or Rosa Pizano? A. No, sir.

Q. Or Nora Edwards? A. No, sir.

Q. Or Marie Ellis? A. No, sir.

Q. You just asked them to come back to work

and they came ? A. Yes, sir.

Q. And with regard to graders, do you know

whether any grader said no, she couldn't come back

to work?

A. As near as I can see from this list, this looks

like it went right down the list and evidently they

all accepted. [49]
* * *

Q. (By Mr. O'Brien): Now, again T am going

to direct your attention to—^you can use either one

of those lists that you have before you, and see if

you recall any conversation with the following
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packers who were not recalled after the strike, im-

mediately after the strike. [50]

Mayme Ruby. I asked you about her before.

A. And, as I say, I had no direct conversation

with Mayme Ruby inasmuch as she lived with her

daughter, Kathryn White, and when I called I got

Kathryn direct, and, of course, since I wanted

Kathryn as well as Mayme, T talked with Kathryn

about it and asked her would Mrs. Ruby come in,

and she refused for both of them.

Q. Did you call Anna Gagnon? A. Yes.

Q. Do you recall what she said?

A. She didn't come in. She refused the work.

Q. Lillian Fieber? A. She refused.

Q. Virginia Lima? A. She refused.

Q. Florence Flores? A. She refused.

Q. Celia Vasquez? A. She refused.

Q. Ramona Torres? A. She refused.

Q. Lupe Quijada? A. She refused.

Q. Deborah Dozier? A. She refused. [51]

Q. And Geneva Mae Nard, whom I mentioned

before?

A. As I say, that needs checking, because

Q. Now, all these people whose names I have

read off to you were strikers, were they not ?

A. Yes.

Q. Now, it is my same question again, whether

you recall any conversation with any of the follow-

ing girls when you called them

:

Irene Canel. I think your records indicate that

she came to w^ork. A. ' She accepted.
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Q. These will be names of girls who accepted

your invitation for night work in the spring, or in

January, rather? A. Yes.

Q. Jessie DeLa Torre?

A. Yes, she accepted.

Q. Mercedes Ortiz? A. She accepted.

Q. Velia Valencia? A. She accepted.

Q. Now then, Julia Avila or Julia Luna—I as-

sume Luna would be her married name?

A. Yes.

Q. Mary Bautista? A. She accepted. [52]

Q. Mary Durbin? A. She accepted.

Q. Angie Canel? A. She accepted.

Q. Frankie Farmer? A. She accepted.

Q. Maria Flores Reyes? A. She accepted.

Q. That is, Reyes would be her married name?

A. Yes.

Q. Jessie Sandoval ? A. She accepted.

Q. Lucia Chavez? A. She accepted.

Q. Mary Mendez? A. She accepted.

Q. Lourie Jaramillo?

A. Yes, she accepted.

Q. Then coming back again, you have already

told us about your conversation with Kathryn

White, or did you? A. Yes.

Q. And Socorro Romero? A. She refused.

Q. Pauline Skinner?

A. She told me that she would talk with Mr.

Yowell and let [53] me know later.

Q. She didn't let you know later?

A. Mr. Yowell told me she wouldn't be in.
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Q. Beryl Warren?
A. Same thing- with Beryl. She wanted to talk

with Mr. Yowell first before she gave me a definite

answer.

Q. Margaret Mesa. Do you remember anything

about her ?

A. I don't remember. This would indicate that

I didn't call her.

Q. Do you know why you didn't?

A. Probably couldn't get her. What I mean, I

couldn't get her by phone, probably.

Q. But you would have

A. I probably tried to contact her and couldn't.

Q. That is, you offered employment to people

below her on the list?

A. Yes, and evidently I had no way of getting

in touch with her by phone.

Q. Josephine Perez? A. She said no.

Q. Ellen Chester? A. She said no.

Q. Lucretia Dallosta? A. She said no.

Q. Manuelo Carrillo? [54]

A. She refused.

Q. Do you think you got down that far on the

list? A. Yes. I got that far down.

Q. Lucy DeLa Riva?

A. No. As I say, these—Lourie Jaramillo, I be-

lieve was the last one on the list; I believe.

* * *

Q. (By Mr. O'Brien) : You called Lourie Jara-

millo and she was the last one you called, is that

right?
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A. As I recall, she was the last one.

Q. Did any of these people, when you offered

employment to them, ask you any questions about

their seniority?

A. Well, Kathryn White asked me what her

status Avould be, but inasmuch as I did not know, I

told her I couldn't tell her a thing about it. All I

w'as asking was would she be available and would

she come in.

Q. She asked you and you said you didn't [55]

know? A. That is correct.

Q. Had you had any instructions from Mr.

Yowell as to what reply you should make if in-

quiry was made about seniority?

A. No, sir. It wasn't discussed.

Q. You didn't discuss seniority with either Mr.

Yowell or Mr. Wright, then ? A. No, sir.

Q. Did you have anything to do with layoffs ?

A. I did not, no. Of course, it was up to me to

see that my lists were up to date, and that was

the basis on which they made their layoffs, but as

far as the layoffs, no. That was—it was up to me to

furnish lists to the packing department, and they

made the layoffs. [56]

* * *

Q. (By Mr. O'Brien) : I show you General

Counsel's Exhibit 4 and ask you if you prepared

the document? A. Yes, sir. [60]

* * *

Q. Now, I ask you again on whose instructions

you prepared General Counsel's Exhibit 4.
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A. Mr. Wright instructed me to prepare it.

Q. Do you remember better about when it was,

whether it was March 18th or hiter?

Trial Examiner : When she received the instmc-

tions or when she prepared the list ?

Mr. O'Brien: When she prepared the instruc-

tions.

The Witness: It must have been after—a little

later than the 18th of March.

Q. (By Mr. O'Brien): Do you recall whether

it was before or after we had the hearing in Indio

at which I presided? The date of that hearing was

—in case it would help you—April the 29th.

A. It probably was before that, then. [63]

Q. You don't know?

A. I don't remember exactly, no.

Q. Now then, what were Mr. Wright's instruc-

tions to you?

A. That was to prepare a list of all those that

were working as of that date.

Q. As of March 18th? A. Yes.

Q. And specifically, how did he tell you to pre-

pare the list?

A. In the order in which—according to their

seniority date.

Q. Did he tell you how to ascertain their senior-

ity date ?

A. Well, it was by my records, which—the list

I had always gone by was the date that they were

there plus the additions and—in that manner.

Q. I am calling your attention specifically to
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LaVerda Miller. What seniority do you show for

her on General Counsers Exhibit 4?

A. 12-10-53.

Q. If you will look at General Counsel's Ex-

hibit 3, I think you will see that LaVerda Miller's

seniority shows as of September 21, 1940. Am I

rig-ht on that?

A. It shows on there on the 52-53 seniority list,

yes, sir.

Q. As of September 21, 1940?

A. That is correct.

Q. Now, did you make that change in her senior-

ity position on Mr. Wright's instructions? [64]

A. Yes, sir.

Q. That is what I am getting at. Just what

were his instructions with regard to placing of the

names on this list?

A. Well, sir, when we recalled people who came

back to work after the strike, their seniority date

began the day they came back to work, conse-

quently, that made the change in LaVerda Miller's

seniority date.

Q. That was Mr. Wright's instructions to you

at the time you prepared this March 18th list, is

that right?

A. I was told at the time—not right at the time

that I called them in, but after we knew they were

coming in to work—I mean when I asked what—

I

was told their date started from the day they came

back to work, so, naturally, I had that date before

I
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I started to make this list. That had been deter-

mined when they came back to work previously.

Q. Now, you say sometime after they came
back to W'ork Mr. Wright told you what the new
seniority dates would be?

A. That it would begin from the time they

started back to work.

Q. Were those written instructions or oral in-

structions ? A. Oral.

Q. Do you remember how long it w^as after they

came back to work that Mr. Wright told you about

their new seniority?

A. No, sir, I don't remember.

Q. AnyAvay, after you received this information

from Mr. [65] Wright, did you communicate it to

any employee? A. No, sir.

Q. And so far as you know, there was no change

made on the posted seniority list indicating that

people who returned to work after the strike were

receiving new seniority?

A. I didn't make any correction on it, no, sir.

Q. I think you testified yesterday you didn't

even know whether it was still up there after the

strike ?

A. I'm not sure whether it was or not. I haven't

had it checked for awhile.

Q. Were you able to find your master seniority

list that I was asking about yesterday?

A. Well, no, sir, but it was—as I say, what it

consisted of was the same copy that probably the

union representative has with any quits or that off
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of it, because I kept mine up to date and he wouldn 't

have had that information.

Q. After you prepared this March 18th list, what

did you do with it?

A. Well, there was no occasion—the season was

over, and there was no occasion to use it until the

following season when we started to call back in.

Q. Do you think now that the list was prepared

after practically everyone had been laid off at the

end of a season?

A. T rather imagine that we had finished, or

very nearly so, our operation. [66]

Q. March 18th would have been selected as a

period of fairly full operation, then?

A. I would have said that on March 18th, it

would probably have consisted of the nucleus that

we would be using, not during the peak of the

season, but possibly those that we would retain

until we were ready to finish operation.

Q. Do you happen to recall approximately how

many employees you had before the strike working

at that time? It would be close to 300, wouldn't it?

A. I would say it should have been approxi-

mately that. I don't remember, no, but

Q. And after the strike you never came close to

that figure in that season? A. No.

Q. I think the reason was partly poor crop, loss

of market, the strike, various things?

A. There were a lot of reasons, yes.

Q. Then when was the first occasion that you had

to use this March 18th list?



Calif. Date Growers Association 251

(Testimony of Florence E. Hawkins.)

A. That would have been when I started calling

back in the fall of '54.

Q. That would be August of '54?

A. Yes, sir.

Q. Did you receive specific instructions in Au-
gust of 1954, as to how you were to staff the opera-

tion? [67]

A. Well, of course, as usual, we have our ap-

plications first before we do any calling in. That

must be taken care of first.

Q. All right. Now, you remember the year be-

fore you sent out letters to people imdting them to

apply, and the word was passed by word of mouth?
You recall that? A. Yes, sir.

Q. Now, in 1954, did you send letters to people?

A. No, sir. There was no specific notification by

letter.

Q. Not to anyone? A. No, sir.

Q. Did you put an ad in the paper or aimoimee

on the radio?

A. To my knowledge, there was no ad in the

paper, but we had a sign up in the hallway that said

that we would be taking applications September

the 1st—August the 1st, I guess it was.

Q. About August?

A. No. It must have been September, Septem-

ber the 1st, I think that we took applications. I don't

remember exactly when we started, but aroimd that

date.

Mr. O'Brien: Mark this General Counsel's Ex-

hibit 6.
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(Thereupon, the document above referred

to was marked General Counsel's Exhibit No.

6 for identification.)

Q. (By Mr. O'Brien): I ask you to look at

General Counsel's Exhibit 6 for identification.

Mr. O'Brien: Again, Mr. Examiner, I think this

document [68] explains itself. It is a hirins: list

for the 1954-55 season.

Q. (By Mr. O'Brien) : And that was also pro-

pared by you, Miss Hawkins? A. Yes, sir.

Q. I call your attention to the third column there

which indicates the starting: dates in 1954 of various

employees. It appears to me the first date is Sep-

tember 1. Is that the day when you put the first

employees to work in the fall, or are there a few be-

fore that?

A. That was our official starting- date for the 54-

55 season.

Q. Now, before September the 1st, though, you

had a number of applications on file ? A. Yes.

Q. And you think now that those applications

just came from people dropping in at the office and

filling out applications ? A. Yes, sir.

Q. When these applications were filled out, did

you advise the applicants as to when they should

start to work?

A. No, because, see, I don't know at the time

I take an application.

Q. Now, w^hen was the first notice that you travo
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to employees as to a specific time for reporting for

work ?

A. Well, I judge it was around tbe 1st of Sep-

tember.

Q. About the 1st of September. Was that notice

given by telephone? [69]

A. When I call them in, I usually telephone,

yes, sir.

Q. Did you call them in in any particular order?

A. Yes, sir.

Q. What order did you use ?

A. I used this list which I had prepared on the

18th of March, 1954, and I went down it. [70]

* » *

Q. (By Mr. O'Brien) : Now, this first group of

names are what? [75]

A. They are packers in the order of tlieir senior-

ity.

Q. And the next group of names are what ?

A. Are graders in the order of their seniority.

Q. The approximate break is where between

the packers and the graders in the order of their

seniority ?

A. What designates how I know they are pack-

ers or graders, what indicates to me is their clock

number. We carry a certain grouping for packers

and a certain grouping for graders, and that is my
indication of whether they are packers or graders.

Q. What are your numbers on packers?

A. They run from one through 200, and the
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^•aders start at 300 and go on up, so that is my in-

dication. The clock numbers indicate to me they are

packers rather than anything else. That is my way

of distinguishing'.

Trial Examiner: Up to 300 they are packers;

over 300 they are graders'?

The Witness: From 100. Then our men, of

course, start from one to a hundred, then the 100

through 200 are packers—well, I should say up to

300 are packers, and then from 300 on are graders.

Q. (By Mr. O'Brien): That takes you down

through Lourie Jaramillo. How did you determine

the seniority of the individuals above Lourie Jara-

millo?

A. Those who are on the 52-53 seniority list, on

this list, that was the date used ; if they hadn 't been

on the 52-53 [76] seniority list, it was their starting

date.

Q. Then beginning down there with Alpha'

Gray A. Same thing.

Q. She is a grader?

A. Yes, sir. The grading department was set up

the same way as the packers or the determining of

their seniority.

Q. Now, when the seniority list—the date on the

seniority list appears as December 3, 1953, Fedalino

Gallardo, that indicates that she was first hired by

the company during the strike?

A. That^s correct.

Q. Would the same be true of the following

names, that is, Elisa Gonzales? A. Yes, sir.
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Q. How about December the 8tli, wliat would
that indicate? A. Lillie Mae Bonham.

Q. That would be still during tlie strike?

A. That's right.

Q. Did you use the same principle in setting up
the list of men? A. Yes, sir. [77]

* * *

Q. Anyway, you think that in the fall of 1954,

you called all the people on this March 18th list by
telephone ? A. Yes, sir.

Q. Or, at least, you tried to reach all of them?
A. That's correct.

Q. Was that true whether or not you had an ap-

plication on file from them at the time, a new ap-

plication for 1954?

A. No. If T didn't have an application, I didn't

call them, no, sir. [78]

Q. That is, before September the 1st, you would

have to have a written application from each one of

these people?

A. That's right. That they were available for

work.

Q. That is the same application that you require

of every employee every fall ? A. That is true.

Q. You didn't call them and invite them to come

in and file an application ? A. No, sir.

Q. See, what I had in mind was the previous,

year when you sent out these letters to people.

A. I know, sir, and we didn't make any formal

notification. I will say this : That usually with people

who have worked for us a number of yeai's or
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representative, local representative, Mrs. Bertha

Adams, penciled notations which have nothing to do

with the exhibit, and I think it is apparent from the

testimony of the witness that there were chang'es

made on the posted list—and also in your office copy

from time to time? A. Correct.

Q. But this represents the basis of changes in

seniority since November 25, 1952? A. Yes.

Q. And all subsequent changes have been altera-

tions in this list? A. Yes, sir. [91]

* * *

Q. (By Mr. O'Brien): Miss Hawkins, did you

type the list? A. Originally, yes, sir.

Q. Was the information thereon contained true

at the time you typed it?

A. To the best of my knowledge.

Q. Was it based upon company records which

you consulted? A. Yes, sir. [92]

Cross-Examination

By Mr. Babbage:

Q. Is it true. Miss Hawkins, that all of the peo-

ple on that list were either contacted or an effort

was made to contact them for emplojrment with the

exception of the one person who was not hired that

season, Elisa Gonzales, prior to the beginning of

the season in 1954, that is, prior to September 1,

1954? A. Yes, sir. [95]
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JOHN JANOSCO
a witness called by and on behalf of the General

Counsel, being first duly sworn, was examined and
testified as follows:

Direct Examination

By Mr. O'Brien:
* * *

Q. By whom are you employed ?

A. United Packinghouse Workers of America.

Q. And that is affiliated with the American Fed-

eration of Labor and Congress of Industrial Or-

ganizations'? A. That's correct.

Q. What is your official title?

A. I am field representative.

Q. Is Indio part of your territory?

A. Yes, it is.

Q. When did you first meet Mr. Babbage ?

A. I first met Mr. Babbage I believe at the hear-

ing we had on the challenged ballots in Indio on

this case.

Q. Was that also your first meeting with Mr.

Wright?

A. It was my first meeting with Mr. Wright,

that is correct. [96]

Q. After the United Packinghouse Workers was

certified by Mr. Yager as acting Eegional Director,

did you attempt to communicate with the California

Date Growers Association? A. I did.

Q. Wasthat by letter? A. By letter.

• Mr. O'Brien: Mark this as General Counsel's

Exhibit 8. ^
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(Thereupon the document above refeiTed to

was marked General Counsel's Exhibit No. 8

for identification.)

Q. (By Mr. O'Brien): I show you General

Counsel's Exhibit 8 for identification. I ask you to

look at General Counsel's Exhibit 8 for identifica-

tion, the 3^ellow carbon. Is that the original copy of

the letter that you sent to the Date Growers Asso-

ciation ? A. It is.

Q. Did you receive any reply to that communi-

cation? A. No, I did not. [97]

* * *

(The document heretofore marked General

Counsel's Exhibit No. 8 for identification was

received in evidence.)

GENERAL COUNSEL'S EXHIBIT No. 8

October 22, 1954.

California Date Growers Association,

Corner Highway 99 and King Streets,

Indio, California.

Gentlemen

:

Under date of October 21, 1954, Mr. George A.

Yager, Acting Regional Director for the Twenty-

first Region of the National Labor Relations Board,

certified the United Packinghouse Workers of

America, Local #78, CIO.
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The Certification provides that our Union is the

exclusive representative of all the Employees in the

Unit as set out in the consent election agreement.

Therefore, we request that a meeting be set for

November 8, 1954 at 10:00 a.m. in your office in

Indio for the purpose of discussing rates of pay,

hours of work, seniority, vacations, and other condi-

tions of employment. We are prepared to discuss

same with the view in mind of reaching a signed

agreement.

I trust we can reach an understanding that will

provide stable employer-employee relationship. An
immediate answer to this communication at your

earliest convenience will be appreciated.

Yours truly,

JOHN JANOSCO,
Field Representative, United

Packinghouse Workers of

America, CIO.

JJ:1

cc: H. Hinejosa

Special Delivery Eeceipt Requested

Admitted in evidence January 10, 1956.

Trial Examiner: I believe it is your position

that the union was not properly certified, therefore,

you had no duty to bargain following that certifica-
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tion, and, in fact, did not bargain. Is that your

position ?

Mr. Babbage : That is right, sir. [98]

* « *

FLORENCE E. HAWKINS
a witness recalled by and on behalf of the General

Counsel, having been previously duly sworn, was

examined and testified further as follows:

Direct Examination

By Mr. O'Brien:

Q. I show you Oeneral Counsel's Exhibit 16 for

identification. Did you prepare that list?

A. Yes, sir.

Q. Does it contain the names of all persons hired

for the 1954-55 season, whose names did not appear

on the March 18th, 1954 list"?

A. I would say that it did, yes, sir.

Q. So General Counsel's Exhibit 16 and the

March 18th, 1954, list together would show all the

names which show on the large hiring chart for

1954-55? A. T believe that's correct. [IIOA]

* * *

Q. And it is your testimony that all of these

people filed new applications in the fall of 1954?

A. Yes, sir.

Q. That is, all the people whose names appear on

General Counsel's Exhibit 16? A. Yes.
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* » #

Q. (By Mr. O'Brien): Now, in General Coun-

sel's Exhibit 17 entitled ''List of 1954-55 Applicants

not Hired," did you prepare that list?

A. Yes, sir.

Q. To the best of your knowledge, does it con-

tain the names of all the persons who filed written

applications for work in the fall of 1954, who were

not hired? A. I believe it did.

Q. If someone just came in and inquired about

work but did not file a written application, her name
would not appear on that?

A. They are not taken into consideration,

no. [112]
* * *

Mr. O'Brien: The problem in this case is to

ascertain the limits of that group. It has been made
very easy for us here by the respondent itself. The
respondent, when it signed this consent election

agreement, said in effect, "The people who have a

reasonable expectancy of future employment are as

follows."

If these people had not had a reasonable expec-

tancy of future employment, they should not have

been permitted to vote. They are and they were the

company's employees. They included all persons on

Miss Hawkins' revised seniority list. They included

all persons hired during the strike, and that is all

they included. That group remained constant.

On that group, as will appear from the Regional
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Director's report, appear the names of certain men

on the seniority list who were specifically replaced.

As to those men who were specifically replaced, spe-

cifically disenfranchised, the company owed no fui'-

ther obligation to them.

Trial Examiner : What list is that, Mr. O'Brien?

Will you refer to the transcript and be specific by

exhibit number?

Mr. O 'Brien : I am referring specifically to Gen-

ei-al [140] rounsoTs Exhibit 2-0, the seniority list

of the 1953-54 season. Under ''Men" you will note

that Albert Esquer

Trial Examiner: Now, just a moment. What
page of 2-0 is that ?

Mr. O'Brien: It is the final page the way the

original is assembled.

Trial Examiner: Yes, sir.

Mr. O'Brien: Albert Esquer was replaced by

Albert Porter on December 2, 1953. That was one

job, Albert Esquer's job. He was replaced by Mr.

Porter.

Trial Examiner: I follow that, and I also see

that there are other similar notations on that page.

Mr. O'Brien: Seven similar replacements. Now,

seven replacements is all there were, there were no

others.

Trial Examiner: That is all this exhibit shows,

at any rate, is that correct ?

Mr. O'Brien: At that particular point. If there

had been any other employees on the 1952-53 senior-

ity list who had been replaced, it was the obligation

of the respondent to call it to the attention of the
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Regional Director or his agent prior to the election

or at the election. It did not do so.

Trial Examiner: What is your response to that,

Mr. Babbage.

Mr. Babbage: Well, I don't know that we
claimed that anyone else was replaced.

Trial Examiner: Well, if you don't, why, that

takes care [141] of the replacements then, in that

case, doesn't it?

Mr. Babbage: That's right. [142]

FLORENCE E. HAWKINS
witness recalled by and on behalf of the General

Counsel, having been previously duly sworn, was

examined and testified further as follows:

Direct Examination

By Mr. O'Brien:

Q. Miss Hawkins, we may have been over this

before, but does General Counsel's Exhibit 2-0 rep-

resent all the employees who had acquired seniority

by December the 8th of 1953—I mean December the

1st of 1953, the day the strike started?

A. May I make my answer this way ? It appears

to be a list of the employees covered by the 52-53

seniority list and seems to have notations of those

who were not even in the 52-53 season. Whether or

not it is a complete list of those with seniority as of

12-8, without checking the employees working in

52-53 who had put in 12 weeks, that I cannot sav.
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Mr. Babbage: Well, we can stipulate that it is

the seniority list.

Mr. O'Brien: But I want to establish that it is

the seniority list as of December 1, 1953.

Mr. Babbage : Yes, we can so stipulate.

The Witness: It appears to be.

Q. (By Mr. O'Brien) : Now, in addition to the

employees named on that seniority list, there were

other employees without seniority before the strike

started? [157] A. Yes.

Q. And some of the employees

Trial Examiner: I take it that means newly

hired employees during' that season?

The Witness : That is correct.

Q. (By Mr. O'Brien): And some employees

without seniority went on strike?

A. Yes, sir.

Mr. O'Brien: Now, with those we are not con-

cerned, I want to make that very plain. [158]

* * *

Mr. O 'Brien : I shall now read off the names of

graders whose names appear on General Counsel's

2-0 who were returned to work on December 10th.

I shall ask the witness whether or not each one, after

I finish, went on strike.

LaVerde Miller; Bonnie Johnson; Florence

Schults; Pearl Johnson; Carmen Sandoval; Nevay

Cai-ter; Mildred Moore; Edith Wyrick; Rosa

Pizano; Nora Edwards; Marie Ellis.

Trial Examiner: The question for the witness is

:
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Did all those named persons go on strike, if you

know?

The Witness : And I would like to make a state-

ment in connection with my answer. All my testi-

mony up to the present time has been in regard to

facts and exhibits that I prepared on facts and

records that I tried as close as possible to keep

accurate. There is absolutely nothing in my records

where I could honestly say these people went out on

strike or left for any other reason. I cannot honestly

say that. [159]

Q. (By Mr. O'Brien) : Can 3^ou honestly say

that they did not work during the week of December

1st to December the 8th, 1953 ?

A. I can say that they came in on December the

1st and went out at 10 :00 o 'clock and did not return.

Q. Then that would be true of the remainder of

these names which I am going to ask, these individ-

uals came in at 10:00 o'clock on December 1st and

walked out and did not report again until December

the 8th or 9th, is that right?

A. December the 10th.

Trial Examiner: The question is: Has he cor-

rectly stated the facts ?

The Witness: They came in on the morning of

the 1st, walked out at rest period, at 10:00 o'clock

and did not return to work until December the 10th.

Q. (By Mr. O'Brien) : And you were saying

you don't know whether they were strikers or

whether they just decided to be sick?



268 National Labor Relations Board vs.

(Testimony of Florence E. Hawkins.)

A. That's correct. [160]

Mr. Babbage : May I ask that the list from which

the witness is testifying be identified as exhibits for

the purpose of the record ?

Mr. O'Brien: They are my own notes here, and

I'd be very happy to have copies made of these for

everyone, since she is using them to

Mr. Babbage : Do you have any objection to iden-

tifying them as an exhibit for identification ?

Mr. O'Brien: Not at all. I would be very happy

to.

Mr. Babbage: Whether or not they can be intro-

duced is another question, but at least we will have

them for identification.

Mr. O'Brien: At least you will know what you

are talking about.

Mark these as General Counsel's Exhibit 18-A

through 18-1. [161]
* * *

Mr. O'Brien: General Counsel's Exhibit No. 18-

A is my note sheet entitled ''Graders Returned De-

cember 10th, 1953, after Strike."

General Counsel's Exhibit B is a note sheet en-

titled "Graders Returned in Fall of 1954 without

Seniority.''

Q. (By Mr. O'Brien) : Now, my question with

regard to General Counsel's 18-B is the same as

with regard to 18-A : Did each one of those individ-

uals leave on September the 1st and return on

September the 10th ?
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A. December 1st and December lOtli.

Q. December 1st and December 10th ?

A. That's correct—no, not these. They didn't

return until the following fall.

Q. They didn't return to work, but these would

be among the group that signed that availability

slip?

A. Well, they probably did, yes, sir.

Q. At least, they did not work during the 1954

season, the 1954 spring season, none of them did ?

A. No, sir.

Q. These names are Tona Hollenbeck, Grace

Martin, Mary Velasquez, Jane Harlan, Helen Mi-

senheimer, Mary Ellen Glass, Grace Young, Iva

Webster, Constance Moore Wilson, Grace Toby,

Renvy Roman and Mable Puckett. [162]

A. Yes.
* * *

Q. (By Mr. O'Brien): Miss Hawkins, were

they returned as new employees ? A. Yes, sir.

* * *

Q. (By Mr. O'Brien): Are these individuals

who ceased work on December the 1st and did not

work any more during the 1953-54 season?

A. Yes, sir. [164]
* * *

Q. (By Mr. O'Brien): I ask you to look at

General Counsel's Exhibit 1-C

Mr. Babbage: What is it?

Mr. O'Brien: The caption I have on that is

^'Graders Not Returned."
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Q. (By Mr. O'Brien) : Miss Hawkins, did you

check the figures in my first and second columns

against any exhibits ? A. No, sir.

Q. But you did check the names that I listed?

A. Yes, sir.

Q. And what check did you make of those names ?

A. They were not hired during the 54-55

season. [166]
* » *

Mr. Babbage: That is a copy of Exhibit 18-C

for identification.

Trial Examiner: For identification only.

Mr. Babbage: For identification.

Trial Examiner : All right. Thank you. [167]

Mr. O 'Brien : The first column indicates the sen-

iority date taken from the 1953-54 hiring list. The

second cohunn indicates the seniority number taken

from the seniority list which was used in the elec-

tioTi. The third column is a list of names, the name

of the individual appearing on the 1953-54 hiring

list, appearing on General Counsel's Exhibit 2-0

which is the seniority list used at the election, not

ap])earing on the March 18th list, not appearing on

the list of employees hired in 1954-55.

Q. (By Mr. O'Brien): Can you tell us, Miss

Hawkins, why their names did not appear on the

March 18th list? A. Yes, sir.

Q. What was the reason?

A. In the case of Antonio Delgado, she was given

a- referral card to take the
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Q. I am talking about the March 18th list, Gen-

eral Counsel's Exhibit No. 4 was the one I re-

ferred to.

A. And why they did not appear on that list?

Q. Yes, why they did not appear on tliat list.

A. They did not work after December 1st.

Q. That is, no one who did not work aftci' 1 ){'com-

ber 1st, 1953, got her name on the Mai'ch 18th, 19i)4,

list, is that right ? A. That's correct.

Mr. O'Brien: And, of course, it is the contention

of the General Counsel that these individuals named
in General [168] Counsel's Exhibit 18-C were em-

ployees whose names should have been included on

the March 18th list.

Trial Examiner: When you say ''these persons, '^

you are referring to the persons appearing

Mr. O'Brien : On General Counsel 's Exhibit 18-C

for identification.

General Counsel's Exhibit 18-D is my work sheet

entitled "Packers Returned January 18, 1954." The

first column indicates the seniority date from the

1953-54 hiring list. The second column is a list of

names. The third column is the employees' seniority

number on General Counsel's Exhibit 2-0, and the

fourth column is the employees' nmnber on General

Counsel's Exhibit No. 4. In the broad section there

is a notation—a few dates indicating the dates on

Avhich these individuals were hired in the fall of

1954. That comes from the 1954 hiring list.

These packers returned on January 18th, 1954,
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are, of coiu'se, in the same position as the graders

returned on December 10th, 1953.

General Counsel's Exhibit 18-E for identification

is entitled "Packers Returned in Fall of 1954 with-

out Seniority."

The first colimin shows the date of their employ-

ment as shown by the hiring- list of 1953-54. The

second column is their seniority mmiber as sho^\^l

in General Counsel 's Exhibit 2-0. The third column

is the name. The fourth column is the [169] date on

which they returned to work in the fall of 1954.

Q. (By Mr. O'Brien) : Miss Hawkins, with re-

gard to General Counsel's Exhibit 18-E, can you

tell us why these names are not included on General

Counsel's Exhibit 4?

A. They did not work, either.

Q. After the 1st of December, 1953?

Trial Examiner: I suppose you want the record

to carry the witness' testimony. You made a state-

ment, but I didn't hear the witness' answer.

The Witness: No, sir.

Q. (By Mr. O'Brien) : They did not work after

December the 1st, 1953, is that right?

A. That's right. [170]

* *

Q. (By Mr. O'Brien): Miss Hawkins, with re-

gard to all of these smnmaries. General Counsel's

Exhibits 18-A through 18-1, did all of those em-

ployees cease work on December the 1st, 1953?

Trial Examiner: You understand, Miss Haw-
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kins, when he says "cease work," that implies that

they were working up to that time?

Mr. O'Brien: Yes.

The Witness: Well, sir, I would have to check

the '53- '54 hiring list before I can answer definitely

because some of these names—I don't recall that

they were hired in the '53- '54 season.

Q. (By Mr. O'Brien): On Duane Ellis, [171]
'53- '54

A. He did not work in the '53- '54 season.

Q. You notice here that it indicates his date of

employment as October the 8th, 1953. I think that

"Working elsewhere this season" applies to Mr.

Robert—

—

A. I guess he did work in '53.

Q. I attempted to make that check.

A. I can't remember, and, as I say, it seems

some of those—I doubted whether they were in. After

all, it is quite awhile for me to remember definitely

whether that certain employee was in, but if you

have checked him with my hiring list, and you are

sure that it shows a hiring date, then I can say that

the}^ did not work after December 1st.

Mr. Babbage : I move that answer be stricken on

the ground that it is not the witness'

Trial Examiner : Well, it is based on an assump-

tion of the General Counsel's compilations, so un-

less the respondent wishes to accept that as accurate,

why, I don't think the answer has any particular

meaning, Mr. O'Brien. I presmne that you have a

record in here that shows as to each of these names
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whether or not that particular person was at work

as of December 1st. Do you?

Mr. O'Brien: When you look at the 1953-54

hiring record, which is General Counsel's Exhibit

3, the third column indicates a date on which the

individual started to work.

Miss Hawkins, is that true? [172]

The Witness : That particular year ?

Mr. O'Brien: That particular year, yes.

The Witness : Yes, sir.

Q. (By Mr. O'Brien): And if the individual

quit for any reason before the strike, there would be

a notation in the following colmnn ''Quits Before

Strike," is that right? A. That's right.

Q. So if the individual's name appears in the

first column, and there is no notation under the item

''Quits Before Strike," it indicates that the indi-

vidual was working on the day the strike started?

A. That should be correct.

Q. With regard to General Counsel's Exhibit

18-F for identification

Mr. Babbage : If the Examiner please, this copy,

is as close as we can make it a true copy. We had

to make it by hand.

Trial Examiner: All right. Thank you.

Mr. O'Brien: Again the first column indicates

the seniority from the seniority list in the '53- '54

hiring record. The second colmnn indicates the sen-

iority number from General Counsel's Exhibit 2-0,

and the third column is the name. In the final col-

umn headed "Application," the date 9-7, indicates
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that Miss Hawkins has a record of an ai)i)lication

which is in General Connsel 's—off the record.

(Hiscnssion off' the record.) [173]

Trial Examiner: On the record.

Mr. O'Brien: General Counsel's Exhibit 17, in-

dicates that Mayme Ruby, for instance, filed an
application on September the 7th. Where the word
"No" appears under the word ''Application," I

found no record of an application in General Coun-

sel's Exhibit 17.

General Counsel's Exhibit 18-G for identification

entitled, "Men Returned January 18, 1954," the

first column shows the seniority date; the second

column the seniority niunber from General Counsel's

Exhibit 2-0 ; the third column shows the number on

the March 18th, 1954, list, their position on that list.

General Coimsel's Exhibit 18-H entitled, "Men
Returned in Fall of 1954 without Seniority," the

first ^'olumn indicates the seniority date, the second

coliunn indicates the seniority niunber from General

Counsel's Exhibit 2-0, the third column is the name,

and the fourth column is the date on which they

were returned to employment in the fall of 1954.

As General Counsel's Exhibit 18-1 entitled, "Men
not Recalled," the first column indicates the sen-

iority date ; the second column the seniority niunber

;

the third, the name ; and the final column shows that

apparently none of those individuals filed written

applications as evidenced by General Counsel's Ex-

hibit 17.
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I offer General Counsel's Exhibits 18-A through

18-1 as a [174] summary of the facts shown by the

docmnents re^reived in eN-idence which I have indi-

cated and is nearly as complete a list as I can com-

pile of individuals who suffered some degree of dis-

crimination in employment by ^drtue of the fact that

the employer abandoned its 1952-53 seniority policy

in favor of a policy based on its March 18th, 1953,

list. [175]
* * *

Trial Examiner : Do you want to state a position

on whether or not I should receive these summaries

or not?

Mr. Babbage: Well, my position on the motion

to dismiss is that I object to the introduction of the

evidence.

Trial Examiner: T understand.

Mr. Babbage: A running objection.

Trial Examiner : I think we understand that you

have a continuing objection to anything- that Mr.

O'Brien brings in because of his statement that he

had rested. Further than that, though, do you have

any special objection to receipt of these summaries?

Mr. Babbage: No, I haven't.

Mr. O'Brien: They are not evidence. I

wouldn't

Trial Examiner: They are not evidence except

to the extent that the witness has testified to them.

Mr. O'Brien: That is right, but I do hope that

they will be helpful. I put a lot of time in on them.

Trial Examiner: Well, as an index to the ex-
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hibits stating the General Counsel's ijosition, I

should like to have them and I will receive them in

evidence. [177]
* * *

Q. (By Mr. O'Brien) : If you will look at your

1954-55 hiring list, you will notice it shows layoffs,

temporary lay offs. When was the first temporary

lay off on that list? I think it was December, wasn't

it, just before Christmas?

A. Well, that was the Christmas lay off*, but I

believe you will find there was a layoff previous

to that one.

Q. I don't mean individuals. I mean group

lay offs.

A. I believe our night shift was cut off sooner

than that.

Q. Anyway, the persons selected for that group

layoff were selected how, if you know?

A. I do not know, because it was handled—the

Christmas lay off from 12-22, to 1-3, was the plant

closed down for the holidays. When you refer to

the night lay off, that was the night deal that was

discontinued. Other temporary lay offs that might

be listed on here, I don't know how they did that.

That was done in the packing department.

Trial Examiner: What is this, the 1954 season

that you are talking about?

The Witness: '54- '55. [178]

Q. (By Mr. O'Brien) : Do your records indicate

that in the case of these lay offs, the people on the

March 18th list were the last ones laid off?
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A. I will say that as far as the permanent lay

off, it would show that, yes, sir. [179]

JAMES F. WRIGHT
a witness called by and on behalf of the Respondent,

being- first duly sworn, was examined and testified

as follows:

Direct Examination

By Mr. Babbage:

Q. Mr. AVright, what is your position?

A. I am general manager of the California Bate

Growers Association.

Q. And how long have you been so employed?

A. Approximately five years.

* * *

Q. (By Mr. Babbage) : Now, at the time that

you were first employed a.s general manager of the

California Bate Growers Association, was there a

union representing the employees'?

A. No, there wasn't.

Q. Could you give us the time and the circum-

stances with respect to when a union first rep-

resented the employees of this Association ?

A. There was some contact with the union dur-

ing the month of November, in 1951, and some meet-

ings were held with union representatives and mem-

bers of the National Tjabor Relations Board in Los

Ancrelps, and a consent election was agreed [190]
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upon and signed and an election was held on, I be-

lieve, the 17th of December, 1951.

Mr. O'Brien: Mr. Babbage, I have the file on

Case No. 21-RC-2274 to which Mr. Wright is refer-

ring there. If there are any significant dates you want

in, w^hy, I'd be glad to supply them.

Mr. Babbage: Fine. Actually my purpose is to

merely give the Examiner a general picture of the

situation and I don't know that the dates are perti-

nent at this particular phase of the examination.

Mr. O'Brien: I just want you to know that it is

available here.

Mr. Babbage: I appreciate having it available.

Q. (By Mr. Babbage) : Do you recall what the

vote was in the original consent election in this

matter ?

Mr. O'Brien: That is a matter of official record

which I have right here. The tally of ballots issued

December 17, 1951, in 21-RC-2274 shows:

Approximate number of eligible voters: 320.

Void ballots : 3.

Votes cast for United Fresh Fruit and Vegetable

Workers, LIU 78, CIO: 158.

Votes cast against participating labor organi-

zation: 127.

Valid votes counted : 285.

Challenged ballots: 2. [191]

Valid votes counted plus challenged ballots: 287.

A majority of the valid votes has been cast for

United Fresh Fruit and Vegetable Workers, LIU
78, CIO.
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Paul J. DriscoU signed for the Regional Dii'ector;

Bertha Adams signed for United Fresh Fruit and

Vegetable Workers LIU 78, and Helen Kriessel

signed for the California Date Growers Association.

The Witness: I recall that as right. As I recall,

if five per cent of the people, approximate!}^, had

^'oted different, it would have been a tie or one way

or the other, I don't remember.

Q. (By Mr. Babbage) : After this election, did

you enter into negotiation with the union for the

jjurpose of agreeing on a contract?

A. Yes, we did, and started negotiations right

after the first of the year in '52.

Q. And did you enter into a contract with the

United Fresh Fruit and Vegetable Workers as the

exclusiA'e agent of your employees?

A. Yes, we did.

Q. Do you remember the approximate period

during which that contract was in effect, in other

woi-ds, do you remember when it became effective?

Mr. O'Brien: I think that is set forth in the

complaint and admitted in the answer. [192]

The Witness: As I recall, the contract was en-

tered into in October of '52, and it had covered

from August of '52 until July 1st of 1953.

Q. (By Mr. Babbage) : Now, did you enter into

negotiations ^^ith the United Fresh Fruit and Vege-

table Workers toward the end of that contract

period, let us say, during the summer of 1953, for

the purpose of negotiating a new contract?

A. As I recall, our negotiations started a month
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prior to the expiration of the contract, so that would
be in June of '53. [193]

Q. Now, on or about tlie 1st of December, 1953,

a number of the employees left your plant, is that

right? A. That's correct.

Q. Now, during that period were you in opera-

tion in the plant?

A. Yes. We continued operation December 1st,

the balance of that week, and to the next week, imtil

we were advised by telegram from the union that

the employees were returning to work.

Q. Now, during the period that you were in

operation, did you have any conversations with the

employees either directly or through representa-

tives with respect to the status of the employees

who remained and the status of employees who were

employed and the status of employees who would

come back to work?

A. Yes. I was in, you might say, constant touch

with the employees during this period. In fact, I

used to pick them up—quite a few of them up and

escort them into work every morning, and was in

contact not only with the employees who remained

during the strike and those who were hired during

the strike, and also the ones that returned to work

during the strike.

Q. What was your position with respect to the

status of these various classes of employees that I

have mentioned, that is, those who remained work-
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ing during the strike, those who returned to work

during the strike, and those who were employed

during the strike as new employees for work that

you had to have [194] done?

* * *

Q. (By Mr. Babbage) : What did you do with

respect to the employees that I have described here ?

A. Well, as would be natural under a trying

situation, the employees would be concerned with

their job security, and I assured them at the time

that those who had remained through the strike, the

replacements and the people who returned, that

they would be—had become and would be treated

as the nucleus of our work force; that we didn't

know how long the strike would go on; that we in-

tended to continue to operate the plant and receive

and grade and pack and shi]:) our dates, and that

these people we felt were a necessary part of our

business; and that I gave them the assurance that

they would be maintained if and when the strike

was terminated.

Q. Did any employee or group of employees ask

you what your position was before they would come

to work for you during this time, during the strike

period? [195]

Trial Examiner: You are referring to the group

that remained at work now?

Mr. Babbage: T am referring to new employees

that came in during the strike.

The Witness: Myself personally, I may have
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had some direct contact with them at the time of

coming in—I do not recall right now—but this

policy of assuring the people security was known by

the other supervisory people in the plant who were

more closely in contact with the hiring of people

during the strike, namely, Mr. Yowell, the plant

manager, who had a great deal to do with the—

a

great deal of contact with the people when hired,

but after the}^ were hired is when T had my contact

wdth them. [196]
. * * -x-

Cross-Examination

By Mr. O'Brien:

Q. Did you talk to any of the strikers who re-

turned to work after December the 10th about their

status %

A. Are you referring to the January 18th

Q. Well, there were some returned on December

the 10th. The packers returned on December 10th,

and the men [198] A. The graders.

Q. Rather, the graders returned on December

the 10th—the graders went back first, then the

packers, and the men returned on January 18th.

A. That is right.

Q. Did you have any conversation with any of

them about this policy that you just described to

Mr. Babbage?

A. With the people that came back December

10th, I talked to those people, some of those people,

in case I had some occasion to during the day. With

regard to this policy that I spoke of with Mr. Bab-
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bage, I didn't. I was out of Indio during January to

a convention back east, and I wasn't there when the

people returned on January 18th.

Q. Was youi- new policy placed in writing in

any way ?

A. Not in any writing other than the prepara-

tion of the list.

Q. That is this March 18th list which Florence

prepared sometime after the close of the season? Is

that the only writing?

A. I don't remember the exact date that the

March—that has a March 18th date on it. When
that list was prepared, I 'm not sure.

Q. What I am asking about is whether there

was any written notice to the emj^loyees that those

who worked during the strike would receive de-

ferred treatment in the future?

A. There was no written notice of the policy

that I [199] described. The supervisory personnel

in the plant were all advised and aware of it.

Q. By the supervisory personnel, you mean Mr.

Yowell?

A. Well, Mr. Yowell, Mr. Cawthon, Faye Gil-

lespie, Effie Gray, Henry Villa, Mr. Buzard. They;

are supervisory personnel through the plant.

Q. Did you tell Miss Haw^kins about the policy ?

A. She was ad^dsed of it. When and by whom
I'm not sure, but she would have—she was advised

of the policy, and if I may refer to some records

here, I think I can tell you. Chances are, if she

hadn't known earlier, she would have known some-
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time in February, '54. I'm not sure when she was

advised.

Q. Do you know how long the seniority list re-

mained posted in the plant?

A. Truthfully, I don't know.

Q. You don't know whether it was still up after

the strike or not?

A. I would be guessing if I knew—if I said I

knew I would be guessing, is what I mean. I do

recall that some of the notices were tiiken off the

union bulletin board by the employees during the

strike. Whether the seniority list was taken off then,

I don't know.

Q. Anyway, you know that somewhere along the

line it has disappeared, and it wasn't removed at

your instructions? A. No. [200]

Q. And since that seniority list, have you ever

posted any seniority or priority list which would

indicate to the employees how they stood in job

opportunities ?

A. They were advised, Mr. O'Brien, but I don't

think that a list was posted.

Q. That is, you don't think there was ever any

written memorandum evidencing this policy which

you described to give preference to people who

worked during the strike?

A. I don't think so.

Q. Are you pretty sure that you did not tell any

of the returned strikers that they had lost seniority

by reason of the fact that some people had con-

tinued to work during the strike and thev liad not?
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A. I didn't personally. One of the problems

after a strike when you have people come back, you

have the problem of trying to rebuild a co-ordina-

tion between some people who are out and some

people that were in, and it isn't too good business

policy to agitate that situation at the time they

return. You are interested in business continuing.

Q. Anyway, what it comes down to is this, then

:

That when some of these people that worked during

the strike came to you personally and wanted per-

sonal assurance that they would be taken care of

after the strike, you gave it to them?

A. That's right.

Q. And that is about all it amounted to? [201]

A. A¥ell, you say that is about all. It was a

pretty important thing for the people

Q. It is very important to a girl who had no

seniorit}' and was working during the strike and

wondered what would happen to her job when sen-

iority employees offered to come back. I imderstand

that. But I want to know whether your publication

of your determination to protect these people went

any fai-ther than individual assurances.

A. I believe, Mr. O'Brien, that I talked—well,

I know that during the strike I would talk to the

Avorking force that was there every day, and this

was one of the primary things these people were

concerned about, so I am sure they were advised of

it in meetings of all the people who were at the

plant. As I recall, I met—I had met with the grad-

ers and the people in that area of the plant in one
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meeting, and met with the packers and the people

in the pitting department in that area of the plant

at another meeting, but that was a daily occasion

during the strike.

Q. That was to encourage them to get out pro-

duction, let them know you were with them, is

that it?

A. Well, it covered a lot of things.

Trial Examiner: Mr. A¥right, do you have any

distinct recollection whether, during any of these

meetings that you had with the emjjloyees during

the strike, whether you specifically mentioned the

matter of their securitj^ to them ? [202] Do you have

a recollection of it?

The Witness: Yes, I do.

Q. (By Mr. O'Brien): I call your attention to

Page 68 of the transcript of the Indio hearing,

which is General Counsel 's Exhibit 2-KK. These are

questions by Mr. Janosco:

"Isn't it true that when they applied for jobs

they were advised that their seniority would begin

as of that date?"

And your answer was, "I don't know."

Do you recall that testimony now, Mr. Wright?

A. Yes.

Q. Then further on Mr. Janosco asks:

''Isn't it true that they were starting as new

employees with a 15 cent an hour cut in wages?'*

And your asnwer was, ''They were hired back.

There was no question raised, to the best of my
knowledge, which said they were new employees or
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that the}' were not. They were told there was a job

and they were asked to come back to work. The

same thing is true in the grading department, when

some nine or ten girls were hired back into the jobs

that were available."

And furth(^r on Page 69: "In other words, the

workers were not advised that they were losing

seniority or they were not taking a cut in wages?"

'*A. No. Actually, with regard to the seniority,

to the best of my knowledge, they were not ad-

vised.

"Q. Starting as new employees and losing their

seniority, [203] also?

*'A. As far as I know, they were not advised

of that, and I gave no instructions to that effect."

Is that still true now?

A. Yes. I think that was what I testified to here.

Q. Yes. I was reading your testimony.

A. I mean I testified to that a little earlier,

too. [204]
* * *

Trial Examiner : As I understood his testimony,

he said that these people who worked on the night

shift, when that night shift was discontinued yet

people on the day shift continued to work, that

those on the night shift would then know that some-

thing had happened to their standing on the pri-

ority or seniority list. That is the way I under-

stood his testimony. [206]

The Witness : That is the way I meant it.

Q. (By Mr. O'Brien): That wouldn't neces-
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sarily be so, would it, because they were hired spe-

cifically for a night job, the night job is over, they

wouldn't know that there had been any real change

there in the seniority policies %

A. Well, in the past, Mr. O'Brien, if a person

had worked nights and the night shift was not

called for any more, and laid oif, those people who
had worked nights, if they were higher in seniority

than those in the day shift, they would have come

back to work on the day shift and people further

down on the seniority list would have been laid off.

Q. Oh, I see. If you had been applying your

seniority policy when these girls were laid off on

the night shift, they would have been able to bump
the people that were hired during the strike, and

people who worked during the strike without sen-

iority, is that right?

A. If there hadn't been any strike, and we had

had the night shift, and those people had worked

on nights and with higher seniority, they would

have bumped people on the day shift, that's right.

Q. Was that an old policy of the company before

you had a union?

A. I think the testimony in here states that that

policy had been in existence. [207]

* * *

Q. That reminds me of something else. You were

testifying about a priority list, and Mr. Janosco

examined it, and you examined it, and you studied

there for a long time, and then nothing happened.
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I am asking" you now whether, on the priority

list that you had, were the names from that carried

over into the first seniority list which we have in

e\adence here, do you remember?

A. You are referring to a priority list prior

to

Q. The priority list you testified about in Indio,

the seniority list.

A. I feel very sure, Mr. O'Brien, that they by

and large did. There was a great deal of pro])lem in

establishing a seniority list, there was a lot of work

that Florence and her people went through in ob-

taining it, and we got one list, and then there were

—that was turned down, and we got—we then sat

down with Mr. Moorhead and agreed upon a way to

draw up the list, and that was brought to the union

meeting, and that was turned down, and it derived

back to the original list, so I think by and large

that would be most likely true. [210]

Q. So that the company's own priority list

formed the basis for the seniority list which found

its way into the contract with all these hassles and

refinements ?

A. Well, with some exception, Mr. O'Brien, in

that the contract specified twelve weeks employ-

ment, and it might have had some effect upon the

previous priority list.

Q. And your priority list was used to recall em-

ployees from one year to the next?

A. That is right.
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Trial Examiner: On these persons that you
hired during the strike, did you have any personal

interviews with any of them that you recall?

The Witness: Personal interview before hiring?

Trial Examiner: Yes. Yourself.

The Witness : No, I didn't.

Trial Examiner: Had you issued any instruc-

tions as to what [211] was to be said to them with

reference to security?

The Witness: No.

Trial Examiner: Well, the question is: Do you

recall ?

The Witness: No, I don't recall. All I recall on

this instance, Mr. Examiner, is the daily meeting of

personal contact in the plant.

Redirect Examination

* * *

By Mr. Babbage

:

Q. Mr. Wright, there is one point that I would

like to clarify with a few questions, and that is with

respect to the employees who were not working at

the conclusion of the strike ; as those employees were

recalled for work as work became available, what

policy did you follow and in what order did you call

those employees in? [215]

A. At the conclusion of the strike we put into

effect the policy, and have followed it since, that in

calling back to work additional people other than

those employed as of December 8th, we followed the
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1952-53 seniority list, I think as evidenced in the

first ten people called back in grading on December

10th, 1953, and the method we followed in January

of 1953, in calling the people for the night shift, we

started with the 52-53 seniority list and went down

that list to call in the people who were not working.

Again in September of 1954, after we had hired the

people who are on the March 18th list, the addi-

tional people that were called in, we again went

dowTi the 1952-1953 seniority list as the method of

calling them in.

Q. So that within the group of all of those

people who w^ere recalled for employment aft^r the

strike, you followed that seniority without any de-

viation?

A. Without any deviation, that is right. [216]

* * *

Q. (By Mr. Babbage) : Mr. Wright, I would

like to direct your attention to Exhibit 2 of the

General Counsel and to Subsection YY, the supple-

mental report on challenges of the Regional Direc-

tor, dated the 5th day of October, 1954. I would

also like to direct your attention to General Coun-

sel's Exhibits 18-E and 18-F.

Now, by referring to those three exhibits, Mr.

Wright, will you tell me which of the twelve em-

ployees, if any, whose names are set forth in Ex-

hibit 2-YY of the General Counsel, ever applied for

work at the California Date Growers Association

after they refused employment in January, 1954?
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A. If it is all riglit with Mr. O'Brien, may I put

in an additional few check marks on here?

Kathryn White did

Mr. O'Brien: Does that indicate she was em-

ployed %

The Witness: This date, I think she testified,

was the hiring date, the date she went to work.

Q. (By Mr. Babbage) : You better state the

date. [231]

A. 2nd of September. Soccoro Romero on the

25th of October. In both cases, this was 1954. Paul-

ine Skinner, September 2nd, 1954. Beryl Warren,

September 2nd, 1954. Ellen Chester, September 2nd,

1954. Lucretia Dallosta on September 16th, 1954.

Manuella Carrillo on September 17, 1954. There is

a slight difference in spelling between the two, but

I assume it is the same person.

Q. Is that all? A. Yes.

Q. Now, the other employees, Lillian Fieber,

Florence Flores, Anna Gagnon, Lupe Quijadas and

Mayme Ruby did not work for the company again,

is that right?

A. That's correct. You are referring to this

Q. Yes. Which of these five employees which I

have just named, if any, applied for work in the

1954-55 season?

A. Well, Exhibit 18-F indicates that Mayme

Ruby did, and that Lupe Quijadas did. It indicates

that Anna Gagnon did not apply, Lillian Fieber did

not applv, and Florenco Flores did not apply.
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Q. In other words, there were three of those em-

ployees, then, that never applied for work again?

A. Yes. [232] .

* * *

Mr. Babbage: We are not in a position to say

that there was or was not any impropriety in those

proceedings from the Regional Director's stand-

point, and by making that statement, I don't mean

to infer that there was or that there wasn't.

However, our next offer of proof concerns the

manner in which the ballots were counted in the

Regional Director's of&ce, and for that purpose, if

the Trial Examiner will refer to Exhibit No. 2 of

the General Counsel in which [239]

Mr. O'Brien: 2-HHH, I believe is what you

want.

Mr. Babbage : In which there appeal's in Exhibit

2-HIIH and 2-III a letter from me, together with a

copy of objections to conduct affecting results of

the election, which letter and which copy of the

objections states what occurred at that time, and

Exhibit 2-JJJ, which is the Regional Director's

explanation of what occurred at that time, we are

prepared to offer additional—or we are prepared

to offer proof on that point, but it appears to me

that the statement of the objections and the re-

sponse thereto by the Regional Director clearly

state what occurred at that time with the possible

exception that there was a—I believe that Mr.

O'Brien, who was representing the General Counsel

in this proceeding, also talked to Mr. Wright at
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the time that Mr. Wright was in the office on that

occasion. Do you recall that?

Mr. O'Brien: I have no recollection of it what-

soever.

Mr. Babbage: Well, we can take testimony on

that point.

Mr. O'Brien: I wouldn't deny it. If he says he

talked to me, he did, there is no doubt about that.

Trial Examiner: Well, now, these matters were

called to the attention of the Regional Director

prior to the time he made a certification?

Mr. Babbage: Yes. These matters were called to

the attention of the Regional Director—no—I with-

draw that. You will note from the file that the cer-

tification was dated [240] October 21, 1954; that

the occasion on w^hich the ballots were counted was

on October 19th, 1954, which was only two days

before. The objections that I filed with the Regional

Director bear the Regional Director's—correction

—

bear the received stamp of the National Labor Re-

lations Board office in Los Angeles October 26th, so

the objections I made to the certification of the

Regional Director because of the conduct affecting

the results of the election were obviously not known

to him until after he had made his certification.

Mr. O'Brien: I am not sure whether this ap-

pears in that exchange of correspondence, but—you

did finally get into our office on the 19th, didn't

you, John?

Mr. Babbage: Oh, yes, but it was after the bal-

lots had been tallied.

Mr. O'Brien: That is all in there, though?
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Mr. Babbage: Yes. [241]

* * *

JAMES F. WRIGHT
a wi.tness recalled by and on behalf of the Respond-

ent, having been pre\dously duly sworn, was ex-

amined and testified further as follows

:

Direct Examination

Trial Examiner : Mr. Wright, you know you are

still testifying under oath*?

The Witness: Yes, sir.

By Mr. Babbage:

Q. Mr. Wright, I call your attention to General

Counsel's Exhibits 2-HHH, 2-III and 2-JJJ and

ask you if you have read those exhibits ?

A. Yes, I have.

Q. Do those exhibits from the standpoint that

they state what you did or did not do on the occa-

sion which they describe correctly state the situa-

tion?

A. Reasonably well, counsel. They

Q. Is there an additional factor that occurred

at that time which is not included in any of those

exhibits ?

A. Well, if it is all right, I will just review, as

most of it is stated here.

The hearing was scheduled for 2:00 o'clock, and I

ai'rived there before 2:00

Trial Examiner: Now, what kind of hearing is

this? [243]
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The Witness: I shouldn't have said hearing. The
meeting for counting of the ballots was scheduled at

2:00 o'clock at the National Labor Relations Board

in Los Angeles.

Trial Examiner: Comiting of the challenged

ballots?

The Witness: That's right.

Mr. Babbage : May I interrupt the witness for a

moment? I would like for the Trial Examiner to

know, and the record to show, that our defense on

this issue does not include an allegation that there

was any miscounting, or that there was any failure

on the part of any of the Board representatives to

do whatever was honest and correct in connection

with the actual counting of the ballots. Our defense

goes to the method by which they proceeded, and the

fact that a representative of the employer was pres-

ent and he had been in the office of the Board and

that he was not brought into the room where the

ballots were counted and tallied, but that repre-

sentatives of the union were.

Trial Examiner : Well, that makes your position

clear.

Mr. Babbage : All right. If you will proceed, Mr.

Wright.

The Witness: Exhibit 2-JJJ states that I ar-

rived at 1:45. That could be as close as I could re-

call, and it also states that I informed the recep-

tionist that I—I asked the receptionist, rather,

whether you, Mr. Babbage, had arrived, and that I

was to meet him there, and she said that you hadn't
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arrived yet, so I conmienced to wait for Mr. Bab-

bage's arrival. [244]

As I recall it, iii walking up and down the halls

and about the receptionist's desk there, that I ran

into Mr. O'Brien and as I recall the situation, he

recognized me and I recognized him, but neither one

of us could state at the time—could think of who

the other person was, but we knew we had seen them,

and he introduced himself as Mr. O'Brien and I

Mr. Wright and then he recalled that we had met

at the hearing at Indio the pre^dous April. It was

just a short meeting of that tjrpe, and then I stayed

in the whereabouts there at the office until you

arrived, and I think the record shows—Exhibit 2-JJ

J

shows you arrived at 2:30, and then we proceeded

into Mr. Abrams' office, and he informed us that tlie

ballots had been counted.

I think in the receptionist's office there is a tele-

phone in the comer

Mr. O'Brien: There is a pay telephone there.

The government has a regulation, Mr. Wright, that

I must not permit you to use my phone on any kind

of business and I am forbidden to use my phone on

anything except government business, so we have

that pay 'phone out there. I apologize publicly to

the world for that situation.

The Witness: Well, I used the pay 'phone to

call our Los Angeles office and while T was in the

'phone booth—I presume it was somewhere around,

shortly before you arrived I did see Mr. Janosco

leave the office. [245]

I might state that one of the confusing matters
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may have been that I had not previously met Mr.

Abrams and actually, from the receptionist's office

there, at the time you can see—at least, his office

at the time you could see very clearly from—and I

did see Mr. Abrams in an office a short distance off,

but I had never met him before, so I didn't know
that he was the man who was to be counting the bal-

lots. That is my best recollection.

Mr. Babbage: Do you wish to cross-examine?

Mr. O'Brien: I may have one question.

Cross-Examination

By Mr. O'Brien:

Q. In Mr. Helbling's letter to you, had he told

you who was going to count the ballots ?

A. I am pretty sure we were advised Mr. Abrams

was. Now, I could be wrong on that, but I think

that was—I don't think Mr. Helbling was in the

area.

Q. I don't remember, but I have nothing to add

to this and I haven't read these exhibits recently.

Anyway, did you ask for Mr. Abrams when you

went to the receptionist's desk?

A. No. The exhibit states the fact I asked the

receptionist if Mr. Babbage was there, the best of

my recollection now.

Q. And you say you saw Mr. Janosco. Did you

speak to him?

A. No. I was in the telephone booth when he

walked out. [246]
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JAMES F. WRIGHT
recalled as a witness, having been previously duly

sworn, testified further as follows:

Trial Examiner: I believe there were twelve

girls who were strikers, who, after the termination

of the strike, were offered work on a night shift and

who refused to take work on a night shift, that is

correct, isn't it, Mr. Wright?

The Witness : That is correct. [250]

* * *

Mr. Babbage: Well, if the Examiner is clear

what the March 18th list represents with respect to

these particular employees, or any other employees

—

perhaps it might be well at this point if you would

state just what the March 18th list was, Mr. Wright.

The Witness: The March 18th list represented

the people who worked during—from September 1st,

to December 8th, plus the additional people on the

seniority list who had been called back to work, only

those who had been called back to work.

Trial Examiner: I so understood.

Mr. Babbage: Did you have any other oppor-

tunities, or did you have any opportunities for day

work after January 16th, 1954, during that season ?

The Witness: Where we would hire new em-

ployees ?

Mr. Babbage: Yes.

The Witness: No.

Mr. O'Brien: So we may have the scope of this

March 18th [257] list in one place—I am not con-

cerned with the order in which the names appear,
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but the March 18th list included only employees who
were actually working on March the 18th, that is

true, is it not?

The Witness: Yes. Anyone who had quit after

December 1st, I believe were dropped

Mr. O'Brien: And it included only persons who
had worked after December the 1st, that is, begin-

ning December the 2nd—it did not include the name

of anyone who did not work between December 1st

and March 18th; anyone who did not work between

December the 1st and March 18th, her name w^as not

on the list?

The Witness : By December 1st, you mean start-

ing at 10:05?

Mr. 'Brien : Starting at 10 :05, yes.

The Witness: Yes, sir.

Mr. O'Brien: So anyone who was working- on

December 2nd or 3rd, through January or Feb-

ruary, but had quit, her name would not be on the

March 18th list?

The Witness: I believe that is right, I believe

Miss Hawkins testified on that, and if I am in

contradiction to her testimony, her testimony, the

chances are, is right.

Mr. O'Brien: Well, the large chart there—the

hiring list for 1953-54 shows hires during the week

of—I am making this statement, and it is substan-

tiated by the record—shows [258] hires ])etween

December the 1st, and December the 8th, and then

opposite that name will appear the notation they

quit on such and such a date, and that name does
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not appear on the March 18th list. Is that your

recollection ?

The Witness : That is my recollection. [259]

* * *

[Title of Court of Appeals and Cause]

CERTIFIED LIST OF THE NATIONAL
LABOR RELATIONS BOARD

The National Labor Relations Board, by its Ex-

ecutive Secretary, duly authorized by Section 102.84,

Rules and Regulations of the National Labor Rela-

tions Board—Series 6, as amended, hereby certifies

that the list set forth below constitutes a full and

accurate transcript of the entire record of a proceed-

ing had before said Board, entitled, '^California

Date Growers Association and United Packinghouse

Workers of America, AFL-CIO, Local Union No.

78," Case No. 21-CA-2130 before said Board, such

transcript includes the pleadings and testimony and

evidence upon which the order of the Board in said

proceeding was entered, and includes also the find-

ings and order of the Board.

Volume T—Exhibits Introduced in Evidence

General Counsel's Exhibit No.

1-A Charge filed by Local Union No. 78, United

Packinghouse Workers of America, CIO (herein

called Charging Party) on December 13, 1954.
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1-B Affidavit of service of a copy of the charge

mailed December 14, 1954, together with United

States Post Office return receipt thereof.

1-C First amended charge fik^d by charging

party on January 5, 1955.

1-D Affidavit of service of first amended charge

mailed on January 6, 1955, together with United

States Post Office return receipt thereof.

1-E Complaint issued by Acting Regional Direc-

tor on October 21, 1955.

1-F Notice of hearing issued by Acting Regional

Director on October 21, 1955.

1-G Affidavit of service of notice of hearing,

complaint and copies of charge mailed October 21,

1955, together with the United States Post Office

return receipt thereof.

1-H Respondent's motion for extension of time

for filing answer received November 1, 1955.

l-I Respondent's motion for extension of date

of hearing received November 1, 1955.

1-J Order extending time for filing answer to

complaint dated November 1, 1955.

1-K Order rescheduling hearing dated Novem-

ber 1, 1955.

1-L Affidavit of service of order rescheduling

hearing and order extending time for filing answer

to complaint, together with United States Post Office

return receipt thereof.

1-M Respondent's motion for extension of time

for filing answer received November 15, 1955.

1-N Affidavit of mailing of motion for extension
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of time for filing answer sworn to November 14,

1955.

1-0 Order extending time for filing answer to

complaint dated November 15, 1955.

1-P Affidavit of service of order extending time

for filing answer to complaint mailed November 15,

1955, together with United States Post Office return

receipt thereof.

1-Q Respondent's answer to complaint received

December 7, 1955.

1-R Affidavit of mailing of answer sworn to

December 5, 1955.

1-S Notice of setting the place of hearing dated

December 13, 1955.

1-T Affidavit of service of notice mailed Decem-

ber 13, 1955, together with United States Post

Office return receipt thereof.

1-U Acting Regional Director's telegraphic or-

der postponing the hearing dated January 5, 1956.

1-V First amended answer sworn to January

10, 1956.

2-A Petition in Case No. 21-RM-280 filed on

December 9, 1953.

2-B Letter of December 10, 1953, from Respond-

ent's attorney to N. L. R. B. enclosing telegram from

Union.

2-C Telegram of December 8, 1953, from Union

to Calif. Date Growers Assoc, offering to return

members to work.

2-D Letter of December 10, 1953, from Field

Examiner of the Board to Repondent's Counsel

advising that Union refuses to consent to an elec-

tion.
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2-E Order consolidating cases and notice of rep-

resentation hearing dated December 11, 1953.

2-F, Affidavit of service of order consolidating

cases and notice of hearing, copies of petitions

mailed December 11, 1953, together with United

States Post Office return receipt thereof.

2-G Order postponing hearing dated December

17, 1953.

2-H Affidavit of service of order postponing

hearing mailed December 17, 1953, together with

United States Post Office return receipt thereof.

2-1 Field Examiner's Letter of January 5, 1954,

to Respondent setting conference.

2-J Field Examiner's letter of January 22, 1954,

to Respondent enclosing election agreements.

2-K Consent Election Agreement approved Feb-

ruary 5, 1954.

2-L Field Examiner's letter of February 5, 1954,

to California Date Growers Assoc, enclosing Notices

of Election.

2-M Election Notice.

2-N List of Employees as per January 30, 1954.

2-0 Seniority List 1953-54 Season.

2-P Tally of Ballots dated February 18, 1954.

2-Q Certification on Conduct of Election dated

February 18, 1954.

2-R Field Examiner's letter of February 25,

1954, to California Date Growers Assoc, enclosing a

compilation of challenged ballots.

2-S Compilation of challenged ballots.

2-T Affidavit of Florence Hawkins sworn to

March 9, 1954.
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2-U Notice of start of operations.

2-V Affidavit of Catherine White.

2-W Affidavit of Beryl Warren sworn to March

9, 1954.

2-X Respondent's letter of March 17, 1954 to

Field Examiner.

2-Y Memorandum in Support of Employer's

Challenges of Votes.

2-Z Report on Challenges dated March 24, 1954.

2-AA Field Examiner of the Board's letter of

March 24, 1954, to Calif. Date Growers Assoc, trans-

mitting report on challenges and setting date for

conference.

2-BB Field Examiner's letter of March 29, 1954,

to Respondent postponing conference.

2-CC Regional Director's letter of April 2, 1954,

to Respondent extending time to file objections to

report- on challenged ballots.

2-DD Respondent's letter of April 7, 1954, to

Field Examiner of the Board enclosing opposition

to report on challenges.

2-EE Objections to Report on Challenges.

2-FF Petition for Hearing on Challenges, dated

April 7, 1954.

2-GG Order Directing Hearing on Challenges,

dated April 22, 1954.

2-HH Affidavit of Service of Order directing

hearing on challenges mailed April 22, 1954, together

with United States Post Office return receipt thereof.

2-II Order rescheduling Hearing dated April

23, 1954.

2-JJ Affidavit of Service of Order rescheduling
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Hearing mailed April 23, 1954, together with United

States Post Office return receipt thereof.

2-KK Transcript of hearing before George

O'Brien April 29, 1954.

2-LL Union's Post Hearing Brief.

2-MM Respondent's letter of June 1, 1954, to

Acting Regional Director transmitting post hearing

brief.

2-NN Post Hearing Brief Re: Special Hearing

on Certain Challenges dated May 28, 1954.

2-00 Acting Regional Director's letter of June

2, 1954, to United Fresh Fruit & Vegetable Wkrs.

Local No. 78 transmitting copy of brief.

2-PP Field Examiner's letter of July 2, 1954 to

Respondent requesting committee information.

2-QQ Respondent's letter of July 12, 1954, to

Field Examiner returning commerce stipulation.

2-RR Commerce Stipulation signed by Respond-

ent.

2-SS Director of District #5 of United Packing-

house Wkrs. letter of September 17, 1954, to Acting

Regional Director, sworn to 9/17/54, enclosing to

correct name.

2-TT Motion to Correct Name of Union.

2-UU Notice to Show Cause, dated September

22, 1954.

2-VV Affidavit of Service of Notice to show

cause, mailed September 22, 1954, together with

United States Post Office return receipt thereof.

2-WW Order granting motion, dated October 4,

1954.

2-XX Affidavit of Service of Order granting
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motion, mailed October 4, 1954, together ^^'itll United

States Post Office return receipt thereof.

2-YY Supplemental Report on Challenges, dated

October 5, 1954.

2-ZZ Field Examiner of the Board's letter of

October 5, 1954, to Respondent setting conference to

open and count ballots.

2-AAA Field Examiner of the Board's letter of

October 8, 1954, to Respondent postponing confer-

ence.

2-BBB Respondent's letter of October 13, 1954,

to Field Examiner requesting further postponement.

2-CCC Field Examiner's letter of October 14,

1954, to Respondent setting conference date,

2-DDD Respondent's letter of October 19, 1954,

to Acting Regional Director Protesting Count.

2-EEE Revised Tally of Ballots, issued October

19, 1954.

2-FFF Affidavit of Service of Revised Tally of

Ballots mailed October 19, 1954, together with

United States Post Office return receipt thereof.

2-GGG Certification of Representatives signed

October 21, 1954.

2-HHH Respondent's letter of October 25,

1954, to Acting Regional Director enclosing objec-

tions to revised tally of ballots.

2-III Objections to conduct affecting results of

election.

2-JJJ Acting Regional Director's letter of Oc-

tober 27, 1954, to Respondent explaining cifcum-

stances of count.

2-KKK Acting Regional Director's letter of Oc-
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tober 29, 1954, to Director of Local #78 of Un.

Packinghouse Wkrs. of America acknowledging

receipt of objections.

2-LLL Union's memorandum in support of con-

duct affecting results of election.

2-MMM Respondent's letter of October 29, 1954,

to Acting Regional Director acknowledging receipt

of JJJ and KKK.
3- 1953-54 Hiring Record.

4- Hiring List dated March 18, 1954.

5- Exhibit Withdrawn.

6- 1954-55 Hiring Record.

7-A Women Packers Seniority List, dated No-

vember 25, 1952.

7-B Women Graders—Seniority List dated No-

vember 25, 1952.

7-C Men—Seniority List dated November 24,

1952.

8- Field Repr. of Un. Packinghouse Wkrs.'

letter of October 22, 1954, to California Date Grow-

ers Assoc, requesting a meeting.

9- Field Repr. of Un. Packinghouse Wkrs.'

letter of November 2, 1954, to California Date Grow-

ers Assoc, requesting a meeting.

10- Respondent's letter of November 5, 1954, to

Director of United Packinghouse Wkrs. discussing

date for meeting.

11- Field Repr. of Un. Packinghouse Wkrs.'

letter of November 23, 1954, to California Date

Growers Assoc, requesting a further meeting.

12- Field Repr. of Un. Packinghouse Wkrs.'
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letter of December 13, 1954, to California Date

Growers Assoc, requesting a further meeting.

13- Field Repr. of Un. Packinghouse Wkrs.'

letter of December 23, 1954, to California Date

Growers Assoc, requesting a further meeting.

14- Respondent's letter to Field Repr. of Un.

Packinghouse Wkrs., received January 14, 1955,

agreeing to a meeting.

15- Respondent's letter of January 13, 1955, to

Field Examiner advising of the Company's position

with respect to the unfair labor practice charge.

16- 1954-55 Hiring List—additional to employees

on list 3/18/54.

17- List of 1954-55 Applicants not hired.

18-A List of Graders returned in December 10,

1953, after strike.

18-B List of Graders returned in Fall of 1954,

without seniority.

18-C List of Graders not returned.

18-D List of Packers returned—January 18, 1954.

18-E List of Packers returned in Fall of 1954,

without seniority.

18-F List of Packers not recalled.

18-G List of Men returned January 18, 1954.

18-H List of Men returned in Fall of 1954, with-

out seniority.

18-1 List of Men not recalled.

Volume II Certified Record

Stenographic transcript of testimony taken before

Trial Examiner William E. Spencer on January 9,

10, 11, and 12, 1956.
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Copy of Trial Examiner Spencer's Inter-

mediate Report & Recommended Order dated

February 20, 1956 1-24

Copy of order transferring case to the Na-

tional Labor Relations Board, dated February

20, 1956 1-4

Respondent's letter of March 23, 1956, to

Executive Secretary of the Board requesting

Oral argument (Denied, see 2/, page 1 of De-

cision and Order) 1

General Counsel's exceptions to the Inter-

mediate Report received March 26, 1956 1-2

Copy of Decision and Order issued by the

National Labor Relations Board on June 21,

1957 1-13

Petition for Reconsideration of Board's De-

cision and Order dated June 21, 1957 1-8

Order denying Petition, dated September 3,

1957 1

In Testimony Whereof, the Executive Secretary

of the National Labor Relations Board, being there-

unto duly authorized as aforesaid, has hereunto set

his hand and affixed the seal of the National Labor

Relations Board in the city of Washington, District

of Columbia, this 1st day of November, 1957.

[Seal] /s/ FRANK M. KLEILER,
Executive Secretary, National

Labor Relations Board.

[Endorsed] : Filed November 6, 1957.
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[Endorsed] : No. 15727. United States Court of

Appeals for the Ninth Circuit. National Labor Re-

lations Board, Petitioner, vs. California Date Grow-

ers Association, Respondent. Transcript of Record.

Petition for Enforcement of an Order of the Na-

tional Labor Relations Board.

Filed January 20, 1958.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Court of Appeals for the

Ninth Circuit.
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United States Court of A})peals

for the Ninth Circuit

NATIONAL LABOR RELATIONS BOARD,

Petitioner,

vs.

CALIFORNIA DATE GROWERS ASSOCIA-
TION,

Respondent.

PETITION FOR ENFORCEMENT OF AN OR-
DER OF THE NATIONAL LABOR RELA-
TIONS BOARD

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit

:

The National Labor Relations Board, pursuant to

the National Labor Relations Act, as amended (61

Stat. 136, 29 U.S.C, Sees. 151, et seq.), hereinafter

called the Act, respectfully petitions this Court for

the enforcement of its order against Respondent,

California Date Growers Association, its officers,

agents, successors, and assigns. The proceeding re-

sulting in said order is known upon the records of

the Board as "California Date Growers Association

and United Packinghouse Workers of America,

AFL-CIO, Local Union No. 78," Case No. 21-CA-

2130.

In support of this petition the Board respectfully

shows:
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(1) Respondent is a California corporation en-

gaged in business in the State of California, within

this judicial circuit where the unfair labor practices

occurred. This Court therefore has jurisdiction of

this petition by virtue of Section 10 (e) of the Na-

tional Labor Relations Act, as amended.

(2) Upon due proceedings had before the Board

in said matter, the Board on June 21, 1957, duly

stated its findings of fact and conclusions of law,

and issued an Order directed to the Respondent, its

officers, agents, successors, and assigns. On the same

date, the Board's Decision and Order was served

upon Respondent by sending a copy thereof post-

paid, bearing Government frank, by registered mail,

to Respondent's coimsel.

(3) Pursuant to Section 10 (e) of the National

Labor Relations Act, as amended, and pursuant to

Rule 34 (7) (a) of this Court, the Board is certify-

ing and filing with this Court a certified list of all

documents, transcripts of testimony, exhibits and

other material comprising the entire record of the

proceeding before the Board upon which the said

Order was entered, which includes the pleadings,

testimony and evidence, findings of fact, conclusions

of law, and the Order of the Board sought to be

enforced.

Wherefore, the Board prays this Honorable Court

that it cause notice of the filing of this petition

and transcript to be served upon Respondent and

that this Court take jurisdiction of the proceeding

and of the questions determined therein and make
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and enter upon the pleadings, testimony and evi-

dence, and the proceedings set forth in the tran-

script and upon the Order made thereupon a decree

enforcing in whole said Order of tlie Board, and

requiring Respondent, its officers, agents, successors,

and assigns to comply therewith.

/s/ STEPHEN LEONARD,
Associate General Counsel, National Labor Rela-

tions Board.

Dated at Washington, D. C, this 24th day of Sep-

tember 1957.

[Endorsed] : Filed September 27, 1957.

[Title of Court of Appeals and Cause]

ANSWER TO PETITION FOR ENFORCE-
MENT OF AN ORDER OF THE NATIONAL
LABOR RELATIONS BOARD

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit

:

Comes now the Respondent, California Date

Growers Association, a California corporation, or-

ganized as a non-profit co-operative association

(hereinafter sometimes referred to as Cal Date),

and through its attorneys Best, Best & Krieger by

John D. Babbage of Riverside, California, answers

the petition heretofore filed for enforcement of an

order of the National Labor Relations Board, and

respectfully admits, denies and alleges as follows:
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T.

Respondent admits that it is engaged in business

in the State of California and that this Court has

jurisdiction by virtue of Section 10 (e) of the Na-

tional Labor Relations Act, as amended, of the peti-

tion filed herein. Respondent denies that any unfair

labor practice occurred as alleged in said petition

or as alleged by the National Labor Relations Board,

or that it has ever engaged in any unfair labor

practice within the meaning of the National Labor

Relations Act, as amended.

II.

Further answering said petition, Respondent

denies that the National Labor Relations Board

had or has jurisdiction under the National Labor

Relations Act, as amended, to order Respondent to

cease and desist from refusing to bargain with the

United Packinghouse Workers of America AFL-

CIO, Local Union No. 78, as the exclusive represent-

ative of all of Respondent's employees in the desig-

nated imit. Respondent alleges that under the

National Labor Relations Act, as amended, and

the Constitution, statutes and case law of the United

States of America, the Respondent was justified in

refusing to bargain with said Union because the

Union was not the properly certified bargaining

representative for Respondent's employees in the

designated unit.

III.

Respondent alleges that the Regional Director of

the National Labor Relations Board for the Twentv-
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first Region acted arbitrarily and capriciously in

deciding' that the ballots of twelve employees who

had quit their jobs should be counted when the

tally of votes for and against the Union in an elec-

tion were so close that the counting of said ballots

affected the final results of said election.

IV.

Respondent alleges that the Regional Director's

certification of the Union was invalid because he

permitted the challenged ballots to be opened and

counted in the absence of Respondent.

V.

Respondent further says in answer to said peti-

tion that no violation or violations of the National

Labor Relations Act, as amended, have ever occurred

on the part of said Respondent, Cal Date, and its

agents, officers, servants or employees and that the

proofs and testimony taken before the trial exam-

iner, as set forth in the record, fail to indicate any

such violations, but rather and instead show a dis-

tinct compliance with the provisions of said Act and

the provisions of the order of the National Labor

Relations Board based upon any such alleged vio-

lations are entirely without basis in fact.

VI.

Respondent denies that it discouraged member-

ship in or activities on behalf of the Union or any

other labor organization and denies that it discrimi-

natorily reduced the seniority of employees or en-

tirely deprived them of seniority status. Respondent
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denies that in any like or related manner it dis-

criminated in regard to hire and tenure of employ-

ment or any conditions of employment.

VII.

Respondent denies that it has in any manner in-

terfered with, restrained or coerced its employees

in the exercise of their rights to self-organization

or to form and join labor organizations or to bar-

gain collectively through representatives of their

own choosing or to engage in concerted activities

for the purpose of collective bargaining or other

mutual aid or protection as guaranteed in Section

7 of the National Labor Relations Act, as amended,

or to refrain from any or all such activities except

to the extent that such right may be affected by an

agreement requiring membership in a labor organi-

zation as a condition of employment as authorized

by Section 8 (a) (3) of the National Labor Rela-

tions Act, as amended.

VIII.

Respondent denies that it has or has had any

discriminatory seniority policy and further denies

that its hiring list of March 18, 1954, was a discrimi-

natory seniority policy.

IX.

Respondent denies that it should be required to

restore to their prestrike seniority all non-replaced

strikers who sought reinstatement at the end of the

December 1-8, 1953, strike (except twelve employees

who refused work on the night shift of January,
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1954). Respondent alleges that it was justified in

advancing the seniority of non-strikers because such

action was consistent with and for the purpose of

protecting and continuing Resx)ondent's business

during the strike.

X.

Respondent denies that it should be required to

restore the twelve employees who refused work on

the night shift of January, 1954, to reduced senior-

ity at the end of the March 18, 1954, hiring list.

Respondent alleges that these twelve employees quit

their jobs by refusing work on the night shift of

January, 1954. Respondent denies that it should

be required to offer reinstatement on the basis of

restored seniority to employees whom the National

Labor Relations Board alleges were discriminated

against, and Respondent denies that it has discrimi-

nated against any such employees.

XI.

Respondent denies that it should be required, as

ordered by the National Labor Relations Board in

its order of June 21, 1957, to reimburse any em-

ployees whose seasonal hiring was delayed, or whose

seasonal layoffs were accelerated, or who other-

wise suffered loss of employment because of Re-

spondent's strike seniority policy. Respondent al-

leges that it did not discriminate against any such

employees and Respondent was justified in such

strike seniority policy because such action was con-

sistent with and for the purpose of protecting and

continuing Respondent's business during the strike.
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XII.

Respondent denies that it should be required, as

demanded by the Board in its Order of June 21,

1957, to post at its place of business in Indio, Cali-

fornia, copies of the notice attached to the Board's

Order of June 21, 1957, and Respondent denies that

it should be required to do or not do any of the

other acts or things required and set forth in Sec-

tion 2(g) of the Board's Order of June 21, 1957.

XIII.

Respondent alleges that it is following a policy

and seniority practices that were formulated at the

time of the December, 1953 strike for the purely

business purpose of providing continued necessary

business operations during its highly seasonal pack-

ing requirements for the Christmas trade and such

necessary seniority policy was not a violation of the

National Labor Relations Act, as amended.

XIV.

Respondent alleges that it has not engaged in and

is not engaging in any unfair labor practices under

the National Labor Relations Act, as amended, and

in particular. Respondent has not committed and is

not committing any unfair labor practice with re-

spect to Ola Carden, Anna Lee Tyler, Kathryn

White and Pauline Skinner, as charged in the

"First Amended Charge Against Employer" filed

by the Union with the National Labor Relations

Board on January 5, 1955.
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XV.
Respondent further says in answer to said peti-

tion that it believes that in all instances its man-

agement and supervisors and employees fully com-

plied with the National Labor Relations Act, as

amended, and committed no violation thereof.

XVI.

Respondent further says in answer to said peti-

tion that the Findings of Fact of the National Labor

Relations Board are not supported by substantial

evidence or at all. That the conclusions of law

entered by the Board are not in accord with the

Statutes and judicial decisions of the United States

of America.

Wherefore, California Date Growers Association,

Respondent herein, prays this Honorable Court

that said order of said National Labor Relations

Board be set aside in its entirety as provided in

Section 10(e) in said National Labor Relations Act,

as amended, upon the grounds and for the reasons

hereinabove set forth and that the petition of the

National Labor Relations Board be dismissed.

BEST, BEST & KRIEGER,

By /s/ JOHN D. BABBAGE,
Attorneys for Respondent.

Duly verified.

Affidavit of service by mail attached.

[Endorsed] : Filed October 14, 1957.
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STATEMENT OF POINTS ON WHICH
PETITIONER INTENDS TO RELY

To the Honorable, the Judges of the United States

Court of Appeals for the Ninth Circuit

:

The National Labor Relations Board, petitioner

herein, intends to rely upon the following points

in this case

:

I. The Board properly found that respondent

violated Section 8 (a) (5) and (1) of the Act by re-

fusing to bargain collectively with the certified rep-

resentative of its employees.

A. The Board's rulings in the representation

proceeding with respect to the eligibility of voters

and the procedure for counting ballots were proper.

II. Substantial evidence supports the Board's

finding that respondent, in violation of Section 8

(a) (3) and (1) of the Act, reduced or abolished the

seniority of unreplaced economic strikers after the

strike as a penalty for striking.

Respectfully submitted,

/s/ STEPHEN LEONARD,
Associate General Counsel, National Labor Rela-

tions Board.

Dated at Washington, D. C, this 1st day of No-

vember, 1957.

[Endorsed] : Filed November 6, 1957.
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